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NEW  COMMENTAEIES 

ON 

THE  LAWS  OF  ENGLAND. 
BOOK  IL 

THE  LAW  OF  PROPERTY. 


PROPERTY   IN   GENERAL. 

As  has  been  stated  in  the  Introduction  to  this  work, 
'property,  in  the  most  usual  acceptance  of  the  term, 
consists  primarily  of  such  rights  as  have  the  result 
of  the  tendency  of  mankind  to  appropriate,  or  make 
special  to  themselves,  certain  products  of  the  material 
universe ;  but  it  has  been  gradually  extended  to 
cover  other  rights  of  a  similar  character,  such,  as 
shares,  patents,  etc.,  which  have  no  direct  material 
subject-matter.  Very  frequently  the  term  '  property  ' 
is  used  to  signify,  not  the  rights  themselves,  but  their 
subject-matter,  e.g.,  when  an  auctioneer  speaks  of 
"  access  to  the  property,"  meaning  "  access  to  the 
land."  The  danger  of  this  practice,  however,  will 
be  evident  when  we  realize,  as  we  soon  shall,  that 
several  persons,  e.g.,  landlord,  lessee,  and  sub-lessee, 
may  have  and,  indeed,  frequently  do  have,  distinct 
property  in  the  same  piece  of  land.  Hence,  to  use  the 
term  •'  property  '  as  equivalent  to  '  land  '  may  easily 
lead  to  confusion  with  regard  to  whose  property 
in    that    land    is    indicated.     In    these    pages,    then, 
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'  property  '    wdll   always   mean    rights    of    property, 
and  not  subjects  of  property. 

As  was  also  hinted  in  the  Introduction,  there  has 
been  a  good  deal  of  rather  vague  speculation  as  to  the 
origin  of  this  important  institution  of  '  property  '  ; 
and,  perhaps,  the  most  popular  view  is,  that  property 
has  been  entirely  out  of  possession,  i.e.,  out  of  the 
relationship  between  a  person  and  a  material  object 
which  is  produced  by  the  former  seizing  and  holding 
the  latter.  The  theory  is,  that,  to  avoid  perpetual 
struggles  for  possession,  the  community  gradually 
agreed  to  recognise  the  title  of  the  possessor.  Doubt- 
less, this  view  has  an  element  of  truth  in  it.  But  to 
set  it  up  as  accounting  wholly  for  the  origin  of  property 
is  not  a  view  which  can  be  accepted  by  any  one  who 
has  really  studied  the  history  of  property  ;  and  for 
the  excellent  reason  that,  in  a  primitive  state  of  society, 
very  few  material  objects  are  at  hand  to  satisfy  the 
cupidity  of  mankind,  and  invite  seizure.  Land  and 
(usually)  timber  are  so  abundant,  that  they  may  be 
had  for  the  taking  ;  wild  animals  and  fruits  can  only 
be  secured  by  labour  and  skill ;  weapons  and  clothes 
have  to  be  made,  and  are  so  precious,  that  the  maker 
is  hardly  likely  to  leave  them  a  prey  to  the  jQrst  taker. 
In  truth,  labour  and  invention  play  quite  as  great  a 
part  in  the  history  of  property  as  mere  seizure  or 
occupation.  But  such  enquiries  belong  rather  to 
the  study  of  politics  or  sociology,  than  to  the  lawyer, 
who  accepts  the  institution  of  property  as  a  fact,  and 
needs  only  to  learn  the  rules  which  govern  it. 

The  right  of  property,  or  appropriation,  drew  after 
it,  though  not  without  considerable  difficulty,  the  right 
of  transfer,  a  sort  of  mutual  convenience  preparing 
the  way  for,  and  suggesting,  a  commercial  traffic  in 
things,  by  the  transfer  thereof  ;  in  which  transfer 
were  involved  both  the  abandonment  of  the  thing  by 
the  previous  owner  and  its  immediate  occupancy  by 
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the  new  proprietor.  And,  as  regards  the  transfer  of 
property  upon  the  death  of  the  proprietor,  the  uni- 
versal law  of  almost  every  nation  has  either  given  the 
dying  person  a  power  to  dispose  of  his  possessions 
by  will,  or  else  has  designated  his  successor ;  the 
object  of  this  provision  of  the  law  being  to  prevent 
any  vacancy  in  the  possession.  For  which  reason, 
the  Roman  law  considered  father  and  uiiemancipated 
child  as  one  person ;  so  that,  upon  the  death  of  either, 
the  inheritance  did  not  so  properly  descend,  as  continue 
in  the  survivor  of  them.  And,  as  regards  the  right 
of  the  children  or  nearest  relations  of  the  deceased 
to  inherit,  it  appears  that  such  right  was  more  antient 
than  the  right  of  alienation  ;  the  children  or  other 
nearest  relations  being  usually  about  the  man  on  his 
death-bed,  and  becoming  therefore  naturally  the  next 
immediate  occupants.  Whence  also,  in  the  earliest 
ages,  on  failure  of  children,  a  man's  servants,  born 
under  his  roof,  were  allowed  to  be  his  heirs  ;  being 
immediately  on  the  spot  when  he  died. 

The  power  of  testamentary  disposition  followed  later 
on,  and  in  some  countries  much  later  than  in  others. 
With  us  in  England,  till  modern  times,  a  man  could 
only  dispose  of  one-third  of  his  moveables  from  his 
wife  and  children.  And,  in  general,  no  will  of  '  real 
estate,'  i.e.,  feudal  property  in  land,  was  openly  per- 
mitted, till  the  reign  of  Henry  the  Eighth  ;  though, 
as  we  shall  hereafter  see,  under  cover  of  uses  or  trusts, 
interests  in  land  could,  in  effect,  be  devised  from  a 
much  earlier  date,  and  estates  for  years  (or,  as  they 
would  now  be  called,  leaseholds)  were,  from  very 
6arly  times,  recognised  as  being  transmissible  by  will. 
But  it  was  not  till  after  the  Restoration  that  the  power 
of  devising  real  property  became  so  universal  as  at 
present. 

The  Law  of  Property  is,  in  this  country  as  others, 
regarded  as  naturally  susceptible  of  division  into  two 
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parts,  viz. ,  the  Law  of  Property  in  Land  or  Immoveables, 
and  the  Law  of  Property  in  Moveables,  or,  as  the  old 
English  classification  put  it,  '  Chattels.'  But,  as  has 
been  stated  in  the  Introduction  (Vol.  I.,  pp.  82-83),  the 
Law  of  Property  in  Land  in  this  country  has,  ever 
since  the  Common  Law  assumed  definite  shape,  been 
sub-divided  into  the  Law  of  Real  Property  and  the 
Law  of  Chattels  Real ;  the  latter  expression  signifying 
the  estates  for  years,  or  leasehold  interests,  which, 
though  they  are,  obviously,  interests  in  land,  yet, 
for  purely  historical  reasons,  are  governed  by  the  rules 
affecting  moveables  or  chattels.  They  are  thus, 
technically,  not  Real  Property,  but  Personal  Property, 
though  it  would,  manifestly,  be  inconvenient  to 
separate  the  treatment  of  them  from  that  of  Real 
Property.  The  Law  of  Moveables,  on  the  other  hand, 
as  was  also  indicated  in  the  Introduction,  has,  by 
reason  of  the  extension  of  the  scope  of  proprietary 
rights,  been  sub-divided  into  the  Law  of  Choses  in 
Possession,  or,  as  they  are  sometimes  called,  Chattels 
Corporeal,  and  the  Law  of  Choses  in  Action,  or  Chattels 
Incorporeal.  Thus,  the  key-plan  of  Book  II  of  this 
work  will  be  as  follows  : — 


Law  of  Property 

I 


I  1 

Immoveables  ('  Land ')  Moveables  ('  Chattels ') 

I \ 


Real  Property  Chattels  Beal  Choses  in  Possession         Choses  in  Action 

('  Freeholds  '  and        ('  Leaseholds ')        ('  Chattels  Corporeal ')  ('  Chattels 

'  Copyholds ')  Incorporeal ') 
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PART  I. 

LAW  OF  PBOPERTY  IN  LAND. 

CHAPTER  I. 

THE    TERMS    OF   THE   LAW   OF   LAND, 


LAifD,  says  Sir  Edward  Coke,  "  in  the  legal  significa- 
"  tion  compreliendeth  any  ground,  soil,  or  earth 
"  whatsoever  ;  as  arable,  meadows,  pastures,  woods, 
"  moores,  waters,  marishes,  furzes,  and  heath.  It 
"  legally  includeth  also  all  castles,  houses,  and  other 
"  buildings  :  for  castles,  houses,  &c.,  consist,"  saith 
he,  "  of  two  things,  viz.,  land  or  ground,  as  the  founda- 
"  tion,  and  structure  thereupon  :  so  as,  passing  the 
"  land  or  ground,  the  structure  or  building  thereupon 
"  passeth  therewith."  It  is  observable  that  water 
is  here  mentioned  as  a  species  of  land,  which  may  seem 
a  land  of  solecism ;  but  such  is  the  language  of  the  law. 
And  therefore  I  cannot  bring  an  action  to  recover 
possession  of  a  pool  or  other  piece  of  water  by  the  name 
of  water  only  ;  either  by  calculating  its  capacity, 
as  for  so  many  cubic  yards,  or  by  superficial  measure, 
as  for  twenty  acres  of  water,  or  by  general  description, 
as  for  a  pond,  a  water-course,  or  a  rivulet.  But  I  must 
bring  my  action  for  the  land  that  lies  at  the  bottom, 
and  must  call  it  twenty  acres  of  land  covered  with  water. 
For  water  is  a  moveable,  wandering  thing,  and  must  of 
necessity  continue  common  by  the  law  of  nature  :  so 
that  I  can  only  have  a  temporary  and  usufructuary 
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property  therein.  But  the  land  which  that  water  covers, 
is  permanent,  fixed,  and  immoveable  ;  and  therefore 
in  this  I  may  have  a  certain,  substantial  property, 
of  which  the  law  will  take  notice,  and  not  of  the  other. 
Land  hath  also,  in  its  legal  signification,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujus  est 
solum,  ejus  est  usque  ad  ccelum,  is  the  maxim  of  the  law. 
Upwards  ;  therefore  no  man  may  erect  any  building, 
or  the  lU^e,  to  overhang  another's  land.  Downwards  ; 
and  so  whatever  is  in  a  direct  line  between  the  surface 
of  any  land  and  the  centre  of  the  earth,  belongs  in 
general  to  the  owner  of  the  surface.  So  that  the  word 
'  land  '  includes  not  only  the  face  of  the  earth,  but 
everytliiiig  under  it,  or  over  it.  And  therefore,  if  a 
man  grant  all  his  lands,  he  grants  thereby  all  his  mines 
of  metal  and  other  fossils,  his  woods,  his  waters,  and 
his  houses,  as  well  as  his  fields  and  meadows.  And 
that  is  by  the  common  law;  apart  altogether  from 
the  even  more  extended  meaning  which  may,  by 
particular  statutes,  be  assigned  to  the  word  '  land  ' 
when  used  in  Acts  of  Parliament,  or  elsewhere. 

Tenement  is  a  word  of  still  greater  extent ;  and 
though  in  its  vulgar  acceptation  it  is  only  appKed  to 
houses  and  other  buildings,  yet  in  its  original,  proper, 
and  legal  sense,  it  signifies  everything  that  may  be 
holden,  that  is,  which  can  be  the  subject  of  tenure,  and 
includes  not  only  land,  but  rents,  commons,  and  some 
other  rights  and  interests  issuing  out  of  or  concerning 
land. 

But  hereditament,  says  Sir  Edward  Coke,  "  is  the 
"largest  word  of  all  in  that  kind;  for  whatsoever 
"  may  be  inherited  is  an  hereditament,  be  it  corporeall 
"or  incorporeall,  real,  personal,  or  mixed."  Thus  an 
heirloom,  or  implement  of  furniture,  which  by  custom 
descends  to  the  heir  together  with  a  house,  is  neither 
land,  nor  tenement,  but  a  mere  moveable  :  yet,  being 
inheritable,    is   comprised    under    the    general   word 
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'hereditament.'  And  so  a  condition,  the  benefit  of 
which  may  descend  to  a  man  from  his  ancestor,  is 
also  an  hereditament".  And,  indeed,  in  modern  times, 
the  term  '  hereditament  '  has  been  apphed,  by  Acts 
of  ParHament,  to  interests  which  are,  by  their  vtry 
nature,  incapable  of  being  inherited,  such  as  hfe 
interests,  and  even  estates  for  years,  which  are  personal 
property,  and  go,  not  to  heirs  but  to  next-of-kin. 

Hereditaments,  then,  to  use  the  expression,  are  of 
two  kinds,  corporeal  and  incorporeal.  Corporeal  are 
said  to  be  such  as  affect  the  senses,  such  as  may  be 
seen  and  handled  by  the  body  ;  while  incorporeal 
are  not  the  subject  of  sensation,  can  neither  be  seen 
nor  handled,  are  creatures  of  the  mind,  and  exist  only 
in  contemplation. 

But  this  distinction,  though  of  great  antiquity  and 
authority,  is  obviously  founded  on  a  misconception. 
For  it  is  manifest  that  a  freehold  estate  in  possession, 
which  is  the  plainest  example  of  a  corporeal  heredita- 
ment, is  of  the  same  nature  (though  not  of  the  same 
extent  or  value)  as  a  right  of  way  over  the  same  piece 
of  land,  which  is  clearly  an  incorporeal  hereditament. 
It  is,  equally  with  the  right  of  way,  a  '  creature  of 
the  mind,'  or  rather,  of  the  law,  and  can  neither  be 
seen  nor  handled.  It  is  the  land  itseff  which  '  affects 
the  senses  '  :  but  this  is  precisely  the  same  in  both 
cases.  The  true  distinction  is,  that  a  corporeal 
hereditament  is  an  interest  in  land  which  confers 
possession  (or,  as  it  was  formerly  called,  '  seisin ') 
of  the  land  upon  the  person  in  whom  it  is  vested  ; 
while  the  incorporeal  hereditament,  however  valuable 
it  may  be,  does  not  entitle  its  owner  to  possession  of 
the  land.  This  distinction  was  of  vast  importance 
in  feudal  times,  and,  even  now,  is  not  without  practical 
consequences.  However,  the  student  can  hardly  be 
expected  to  understand  it  until  he  has  become  further 
acquainted  with  the  subject  of  this  Book. 
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It  is  to  corporeal  hereditaments  that  our  attention 
must  be  first  directed  ;  and  whatever  is  said  generally, 
hereafter,  as  to  the  law  of  property  in  land,  it  is  to  be 
understood  as  referring  to  corporeal  hereditaments 
only,  until  those  of  the  incorporeal  kind  present  them- 
selves, in  their  turn,  for  separate  consideration,  in  a 
distinct  chapter. 

Curiously  enough,  however,  the  word  which  now, 
in  popular  legal  language,  has  the  widest  signification 
of  all  the  terms  of  the  Law  of  Property  in  Land,  is 
the  modern,  and  historically  incorrect,  word  'premises.' 
We  say  '  historically  incorrect, '  advisedly ;  for  there 
can  be  Httle  doubt  that  the  adoption  of  the  word  to 
signify  an  interest  in  land  was  due  to  an  ignorant 
misunderstanding.  Conveyancers  had  long  used  the 
word  '  premises  '  in  the  deeds  which  they  drafted, 
in  its  proper  significance,  viz.  "  that  which  has  been 
set  down  before."  Thus,  they  would  describe  a  settlor 
of  land  as  conveying  "  in  consideration  of  the  premises," 
meaning  the  circumstances  previously  explained  in 
the  '  recitals,'  and  other  preceding  clauses  of  the 
settlement.  Reading  the  word,  in  this  connection, 
and  not  understanding  its  meaning,  auctioneers, 
land  agents,  and  other  unlearned  persons,  assumed  that 
it  signified  the  interest  in  land  which  was  the  subject 
of  the  conveyance  or  settlement  ;  and,  having  to 
describe  that  interest  in  amiouncing  or  negotiating 
a  sale,  would  describe  it  as  "  the  premises  to  be  sold." 
From  this  it  was  easy  to  pass  from  the  interest  in 
question  to  the  land  itself,  buildings,  or  other  subject- 
matter  of  the  interest.  And  so  the  word  '  premises,' 
qualified,  perhaps,  by  some  equally  inappropriate 
adjective,  e.g.,  '  freehold  premises,'  has  now  come  to 
stand  equally  for  any  interest  in  land,  or  any  subject- 
matter  of  such  interest.  Thus,  for  example,  the 
Representation  of  the  People  Act,  1918,  s.  1,  confers 
the  Parliamentary  franchise  on  a  man  who  "  resides 
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in  premises,"  or  "  occupies  business  premises,"  in 
the  constituency  in  question  ;  but  it  gives  no  defini- 
tion of  '  premises,'  except  that  '  business  premises  ' 
are  "  land  or  other  premises  .  .  .  occupied "  (for 
certain  purposes) — which  is,  obviously,  no  definition 
at  all  of  '  premises.' 


NOTE  ON  AUTHORITIES. 

[The  student  who  desires  to  pursue  his  studies  into  the  nature  oj 
proprietary  rights  may  consult  the  works  recommended  for  reference 
in  the  Introduction.      For  practical  purposes,  he  will  do  loell,  when 
doubting  of  the  meaning  of  a  technical  word,  to  consult  Stroud's 
"  Judicial  Dictionary  "  {Sweet  <fe  Maxwell).'] 
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CHAPTER  II. 

OP  TENURES. 


In  proceeding  to  treat  of  corporeal  hereditaments 
among  Things  Real,  we  shall  consider,  first,  the  tenures 
by  which  they  may  be  holden  ;  second,  the  estates 
which  maj^  be  had  in  them  ;  and,  thirdly,  the  titles 
by  which  they  are  acquired  and  lost. 

And  first,  as  to  tenures.  The  notion  or  principle 
of  tenure,  upon  which  substantially  the  whole  of  our 
Land  Law  is  based,  we  owe  mainly,  if  not  entirely,  to 
the  effects  of  the  Norman  Conquest.  Before  that  date, 
the  bulk  of  the  cultivated  portion  of  the  soil  of  England 
was  cultivated,  not,  as  at  the  present  day,  by  inde- 
pendent and  individual  occupiers,  each  working  his 
separate  fields  as  he  thinks  best,  but  by  groups  of 
villagers,  each  with  a  share  or  lot  in  the  common 
arable,  meadow,  and  waste  land  of  the  viil  or  township, 
but  not  necessarily  the  same  or  an  equal  share, 
and  certainly  not  entitled  to  follow  his  individual 
fancy  as  to  time  and  seasons,  for  ploughing,'  sowing, 
or  reaping,  or  as  to  choice  of  crops.  How  such 
matters  were  originally  settled,  it  seems  now  impossible 
to  say.  But  recent  and  convincing  historical  search 
has  shown  that,  until  long  after  the  Norman  Conquest 
(indeed,  probably,  till  the  occurrence  of  the  Black 
Death,  or  Plague,  in  the  late  fourteenth  century), 
not  only  were  such  ojDerations  as  ploughing  carried  on 
by  the  co-operative  efforts  of  the  villagers,  but  that 
the   average   villager's    share   in   the    common   fields 
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consisted,  not  of  a  single,  permanent  block,  but  of  a 
'  shifting  severalty,'  probably  reallotted  periodically, 
and  consisting  of  a  large  number  of  half-acre  strips, 
scattered,  in  apparently  arbitrary  fashion,  over  the 
three  great  arable  fields  of  the  village.  In  the  meadow 
and  waste,  the  villager  would  have  no  identifiable 
holding  at  all,  at  any  rate  during  the  greater  part  of 
the  year  ;  but  merely  a  '  stint,'  or  right  to  put  a 
limited  number  of  cattle  and  sheep,  horses,  pigs,  and 
goats,  according  to  the  extent  of  his  arable  holding. 
Whatever  be  the  origin  of  this,  to  us  extraordinary, 
system,  there  can  be  httle  doubt  of  its  existence ; 
for  cases  of  '  shifting  severalties  '  survived  at  least 
as  late  as  the  seventeenth  century,  when  they  caused 
great  puzzling  to  lawyers  who  no  longer  remembered 
a  state  of  affairs  which  had  been  largely  destroyed 
by  the  '  enclosures  '  of  the  fifteenth  and  sixteenth 
centuries.  The  governing  scheme  of  all  tliis  elaborate 
system  was  custom,  ancient,  fixed,  and  unalterable, 
breaches  of  which  brought  down  punishment  on  the 
offender,  and  which,  incidentally,  stood  in  the  way 
of  all  progress  and  improved  methods  in  agriculture. 
The  Norman  lawyers  made  no  definite  attempt  to 
uproot  this  system  ;  but  they  resolved  to  impose 
another  system  upon  it.  Even  before  the  Conquest, 
we  find  in  the  Old  English  law  books  frequent  traces 
of  an  important  person  known  as  a  '  King's  thegn,' 
or  royal  servant,  who  exercised  certain  discipHnary 
control  over  a  village  or  group  of  villages.  His  most 
significant  title  was,  perhaps,  that  of  land-rica,  i.e., 
'land  ruler.'  His  duties  were,  apparently,  vague; 
but  the  general  purport  of  them  is  clear.  He  was 
the  representative  of  the  central  authority  and,  as 
such,  responsible  for  the  peace  and  good  order  of  the 
district,  wliich  had  been  '  booked '  or  granted  to 
him,  and,  probably,  for  a  certain  amount  of  taxes  or 
other  services   due  to  the  Kang  from  the  villagers. 
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But  he  made  no  pretence  of  being  owner  of  the  villages 
or  the  land  of  the  villagers  ;  though  he  was  not 
infrequently  alluded  to  as  their  '  lord.'  Indeed,  it 
may  well  be  doubted,  whether,  at  that  time,  any  one 
had  thought  much  about  owning  land.  There  was 
plenty  of  land  for  every  one ;  the  trouble  was,  to  get 
people  to  till  it.  Arva  per  annos  mutant,  et  superest 
ager,  says  Tacitus,  speaking  of  the  ancient  Germans. 
Probably  much  the  same  was  true  of  the  English  before 
the  Norman  Conquest. 

But  this  rather  vague  state  of  things  did  not  appeal 
to  the  Norman  officials.  They  had  a  definite  task  to 
perform  in  exploiting  and  ruling  the  new  possession 
of  their  Kings  ;  and  they  set  about  mapping  out 
the  country  into  a  complete  system  of  '  lordships,' 
i.e.,  of  districts  entrusted,  or  '  enfeoffed,'  to  trusted 
followers  of  the  King,  who  should  be  responsible  to 
him  for  the  peace  of  their  districts,  for  mihtary  service 
in  his  armies,  and  for  a  share  of  the  Danegeld,  or  royal 
taxation,  which  Wilham  had  determined  to  convert 
from  an  occasional  into  a  permanent  tax.  These 
districts  varied  greatly  in  size  ;  and  the  greater  lords, 
who  probably,  moreover,  had  districts  granted  to 
them  in  several  parts  of  the  country,  found  it  necessary 
to  repeat  the  process  which  had  been  apphed  to  them 
by  the  King,  by  sub-infeudating  or  suh-enfeojfing,  parts 
of  their  districts  to  under- lords.  Thus  they  retained 
merely  the  '  seignory , '  or  superiority,  over  such  parts, 
and  took  no  direct  share  in  their  control,  but  merely  ser- 
vices,, in  kind  or  money,  from  their  under-lords,  or  vassals. 
These  latter  might,  in  the  case  of  very  large  districts, 
repeat  the  process ;  and  thus  was  built  up  the  '  feudal 
pyramid,'  as  it  is  sometimes  called,  with  the  under- 
vassals,  the  most  numerous  class,  at  the  bottom, 
and  the  gradually  diminisliing  number  of  each  superior 
class  tapering  u]3  to  the  King  at  the  summit. 

Thus  arose  in  England  the  system  of  individual, 
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though  by  no  means  unfettered  landownership,  or, 
to  speak  more  correctly,  land  tenure  ;  for  each  member 
of  the  feudal  hierarchy  '  held  '  his  land  by  grant  from 
a  superior,  to  whom  he  owed,  at  the  least,  '  fealty  ' 
or  good  faith,  services  in  kind  or  in  money,  and 
occasional  help  or  '  aid '  at  seasons  of  emergency. 
Any  failure  to  render  these  dues  resulted  in  forfeiture 
of  his  portion  or  '  estate '  {status) ;  and,  when  he 
died,  it  '  escheated,'  or  fell  back,  into  the  hands  of 
his  superior  and  immediate  lord.  This  is  the  picture 
displayed  by  the  famous  record  of  land-holding  drawn 
up  under  the  direction  of  King  WilKam  at  the  close 
of  his  reign,  and  known  as  Domesday  Book.  In  almost 
every  entry  occur  the  words  ''A.  tenet  de  B.,''  or  "  de 
manerio'''' — "A.  holds  of  B.,"  or  "of  the  manor  of  B.," 
i.e.,  B.'s  seat  or  mansion.  At  first,  probably,  the 
'  holding,'  as  has  been  said,  was  only  for  the  Kfe  of 
the  '  tenant '  or  holder.  But  in  England,  as  elsewhere 
(for  the  system  was  well-nigh  universal  in  Western 
Europe),  the  practice  of  allowing  the  heir  to  succeed  to 
the  position  of  which  his  ancestor  had  died  '  seised  ' 
or  possessed,  caused  estates  of  inheritance  to  become 
almost  as  frequent  as  estates  not  of  inheritance ;  though 
the  practice  of  exacting  from  the  heir  a  '  relief,'  or 
payment  proportionate  to  the  value  of  the  estate, 
as  a  condition  of  allowing  him  to  take  it  up  (relevare), 
is  an  almost  conclusive  proof  that  the  estate  of 
inheritance  was  an  innovation  on  the  original  scheme. 
But  what,  it  may  be  asked,  of  the  native  in- 
habitants of  the  land  in  this  new  scheme  of  land 
settlement  ?  And  the  answer  to  this  question  cannot 
be  very  confidently  given,  at  any  rate  in  some 
respects.  That  there  was  any  great  dispossession 
of  them,  it  is,  for  reasons  given  in  the  Introduction 
(Vol.*  I.,  pp.  17-18),  hard  to  believe,  though,  in  all 
probabihty,  a  good  many  of  the  more  wealthy  and 
prominent,    who    refused    to    accept    Wilham's    rule. 
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were  banished  or  killed.  Others,  who  swore  loyalty, 
were  confirmed  in  their  lands  ;  and,  by  the  fiction 
of  commendation,  or  accepting  some  baron,  or  the  King 
himself,  as  his  lord,  the  English  vassal  would  receive 
back  his  land  as  '  held  of  '  a  superior,  and  thus  come 
under  the  new  doctrine  of  tenure.  If  his  land  was  part 
of  a  village  territory,  worked  as  above  described,  the 
position  would  be  somewhat  awkward  between  the 
new  vassal's  duties  to  his  lord  and  his  duties  to  his 
fellow  villagers.  But,  more  often,  in  all  probabihty, 
the  substantial  EngHshman  who  reconciled  himself 
to  the  King  would  be  a  former  land-rica  who  had 
already  built  himself  a  big  house  surrounded  by  a 
demesne  of  private  land,  which  would,  henceforth, 
rank  as  a  manerium  or  '  manor,'  alongside  those  of 
the  Norman  landowners.  Only,  as  the  King  might 
still  be  doubtful  of  the  Enghshman's  loyalty,  his  fief 
or  holding  might  not  be  confirmed  to  him  on  condition 
of  miUtary  service,  but  of  service  of  some  other  kind, 
either  money  or  supply  of  provisions  or  labour.  Thus 
arose,  alongside  the  original  tenure  per  militiam,  or 
*  knight  service,'  the  non-mihtary  tenure  of  socage; 
though  there  is  much  about  its  origin  which  still 
remains  obscure. 

Still  there  remained  the  vast  mass  of  small  farmers 
in  the  villages,  the  '  peasants  '  {pay sans)  as  they 
are  called,  and  the  townsmen  in  the  towns,  much 
fewer  in  number,  but  in  a  stronger  position,  by  reason 
of  the  privileges  or  '  franchises  '  which  they  had 
managed  to  win,  even  before  the  Conquest.  The 
latter  seem,  on  the  whole,  to  have  been  successful  in 
maintaining  their  position  as  freemen,  or,  at  any  rate, 
their  lands  as  freeholds;  a  special  variety  of  socage 
tenure,  known  as  burgage,  being  invented  for  their 
benefit,  which  not  only  enjoyed  most  of  the  advantages 
of  '  common  socage,'  but  even  surpassed  it,  in  some 
cases,  in  being  freed  from  the  rule  of  primogeniture, 


CHAP.    II. — OF   TENURES.  15 

and  capacity  for  being  devised  by  will.  The  peasantry 
in  Kent,  also,  seem  generally  to  have  secured  socage 
privileges,  ■with  the  special  form  of  inheritance  known 
as  gavelkind,  and  other  special  customs.  But  the 
great  mass  of  the  peasantry  sank  into  the  position, 
legally  at  least,  of  serfs,  and  their  holdings  into 
servile  estates,  held  by  the  uncertain  tenure  of  their 
lord's  will.  It  is,  however,  a  Uttle  doubtful  whether 
the  real  hardships  of  the  peasant's  lot,  in  the  two 
centuries  succeeding  the  Norman  Conquest,  were  so 
great  as  the  legal  picture  would  suggest ;  for  there  is 
good  reason  to  suppose  that  the  theoretical  hardship 
of  his  position  as  dependent  on  the  '  will  of  the  lord ' 
was,  even  from  the  first,  substantially  modified  and 
protected  by  the  addition  of  the  quahfication,  "  accord- 
ing to  the  custom  of  the  manor."  The  manorial 
lord  succeeded,  indeed,  in  keeping  the  affairs  of  his 
'  servile  tenants '  out  of  the  King's  Courts,  until 
the  close  of  the  fifteenth  century  ;  but  he  was  not, 
nor  was  his  steward,  a  despot  in  the  manorial  court, 
where  these  affairs  were  discussed.  For,  alongside 
him  sat  the  '  homage  '  or  free  tenants  of  the  manor, 
whose  word  as  to  the  rule  of  custom  was  law,  and  who 
'  presented  '  or  charged  breaches  of  custom  by  the 
lord  and  his  officials,  as  well  as  by  the  serfs,  or  '  copy- 
holders,' as  they  later  came  to  be  called.  And,  by 
Bracton's  day,  it  was  fully  admitted,  that  a  man 
might  hold  a  servile  tenement,  without  himseK  being 
tainted  with  personal  serfdom. 

These  were  the  three  principal  tenures  recognized 
by  the  Common  Law  at  the  time  of  its  formation  ; 
and  they  are  recognized  as  such  by  Bracton,  the  great 
legal  writer  of  the  thirteenth  century,  whose  work 
De  Legihus  et  Consuetudinihus  Anglice,  was  the  first 
great  systematic  exposition  of  the  Common  Law, 
though  Bracton  makes  a  sub-division  (still  faintly 
surviving)    of   copyhold   tenure,    or  villenagium,   into 
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villenagium  puru7n  and  villenagium  privilegiatum — 
pure  and  privileged  villenage.  The  latter  is  some- 
times also  called  '  villein  socage.' 

But,  in  addition  to  these  three  (or  four)  tenures, 
Bracton  speaks  also  of  another,  of  a  very  special 
and  pecuhar  kind,  that  of  "pure,  free,  and  perpetual 
"  alms  "  {pura,  libera,  et  perpetua  eleemosina),  or,  in  the 
Norman-French  of  the  day,  frankalmoign,  by  virtue 
of  which  land  could  be  held  by  an  ecclesiastical  house, 
or  by  the  rector  of  a  parish,  or  other  ecclesiastical 
person,  for  himself  and  his  successors  in  office.  Need- 
less to  say  this  was  reckoned,  as  indeed  its  name 
imphes,  as  a  '  free  '  tenure  ;  and,  more  than  that, 
it  was  very  doubtful  whether  any  services  could  be 
stipulated  in  respect  of  it,  beyond  the  general  duty 
of  the  donee  to  pray  for  the  repose  of  the  soul  of  the 
donor.  It  probably  represented  a  desperate  attempt 
of  the  Norman  lawyers  to  apply  the  principle  of  tenure, 
which  they  determined  to  make  universal,  to  the 
ancient  possessions  of  the  Church,  many  of  which 
had  been  given  by  the  old  Kings  of  the  Enghsh,  long 
before  the  principle  of  tenure  was  introduced.  Natur- 
ally, the  Church,  then  and  long  after  a  most  powerful 
influence  on  the  law,  resented  this  attempt,  and  only 
acquiesced  in  it  on  the  terms  that  the  Uabihties  of 
this  tenure  should  be  purely  formal.  In  aU  probabiHty, 
many  of  the  ancient  gifts  to  rehgious  houses  had  been 
of  land  in  waste  and  remote  places,  where  there  had 
been  no  villages  to  govern,  and  where  the  hands  of  the 
monks  had  themselves  put  whatever  value  there  was 
into  the  land.  It  would,  in  fact,  have  been  real  spoha- 
tion  to  apply  onerous  duties  of  tenure  to  such  estates. 

But,  in  the  case  of  the  vast  gifts  to  rehgious  houses 
made  after  the  Conquest,  the  same  argument  did  not 
apply;  for  these  often  included  great  districts,  whose 
villages  rendered  large  dues  to  their  ecclesiastical 
lords.     Accordingly,    the    Kings   early   showed   great 


CHAP.    II. — OF    TENURES.  17 

jealousy  of  gifts  in  frankalmoign,  whether  by  them- 
selves or  other  great  landlords,  and  refused  to  recog- 
nize claims  to  hold  by  such  tenure  unless  they  were 
strictly  proved.  The  State  won  a  great  victory  over 
the  Church  in  this  matter  when,  in  the  Constitutions 
of  Clarendon,  of  the  year  1164,  Thomas  a  Becket,  on 
behalf  of  the  Church,  formally  admitted  that  the 
bishops  held  their  sees  as  baronies,  and  were  thus 
bound  to  appear,  as  direct  vassals  of  the  King,  at  the 
royal  summons,  and  bear  the  other  burdens  of  feudal 
tenure.  To  that  admission  we  probably  owe  the  fact, 
that  the  bishops  sit  in  the  House  of  Lords.  But  the 
activity  of  the  State,  in  its  dislike  of  ecclesiastical 
tenure,  soon  went  further ;  and,  by  the  poHcy  of 
Mortmain,  hereafter  to  be  explained,  it  was  made 
extremely  difficult,  if  not  impossible,  for  the  Church 
to  acquire  land  at  all. 

Consequently,  the  tenure  of  frankalmoign,  though 
it  exists  in  theory,  has  ceased  to  have  any  real  import- 
ance. For  one  thing,  it  never  could  be  enjoyed  by 
any  but  ecclesiastical  corporations  ;  and,  therefore, 
if  any  of  these  alienated  any  land  to  a  lay  person, 
the  latter's  interest  at  once  became  a  lay  tenure.  For 
another,  the  great  dispersal  of  ecclesiastical  estates 
at  the^  Reformation  aboUshed  the  greatest  part  of  it  ; 
for  these  estates,  as  is  well  known,  passed,  almost 
entirely,  to  lay  persons  or  bodies.  Finally,  as  we 
shall  soon  see,  the  irksome  burdens  of  tenure  soon 
disappeared,  leaving  it  merely  a  form  of  property, 
and  thus  removing  all  incentive  from  claims  to  hold 
in  frankalmoign.  Wherefore,  at  the  present  day, 
if,  with  the  consent  of  the  Ecclesiastical  Commis- 
sioners, a  Dean  and  Chapter,  or  a  rector,  should 
agree  to  sell  part  of  its  or  his  estate  or  glebe,  no  one 
is  interested  to  enquire  whether  the  land  was  held 
in  frankalmoign  or  socage.  It  is  a  purelj^  academic 
question. 

S.C. — VOL.  TI.  c 
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Very  different  is  the  case  with  a  fifth  species  of 
tenure  which  has  grown  up  since  Bracton's  day,  and 
is  now  of  the  greatest  practical  importance — viz., 
tenure  by  lease  for  years,  or,  as  it  is  more  commonly 
(but  not  so  correctly)  called,  '  leasehold  tenure.' 
Bracton  knew  perfectly  well  of  arrangements  by 
which  great  landowners,  perhaps  going  off  to  the 
Crusades,  "  put  out  their  lands  to  farm,"  i.e.,  instead 
of  working  them  through  baihffs  who  accounted  for 
incomings  and  outgoings  and  paid  over  the  surplus 
to  their  lords,  let  them  to  persons  who  agreed  to  pay 
a  '  ferm  '  or  fixed  annual  rent,  or  render,  and  to 
take  the  risk  of  loss.  One  can  easily  reahze  the  advan- 
tages of  such  a  system  to  both  parties  ;  and  we  know 
that  the  practice  was  not  confined  to  agriculture,  but 
was  extended  even  to  such  matters  as  the  collection 
of  taxes.  '  Farmers  of  the  customs  '  is  a  common 
phrase  in  thirteenth-century  documents. 

But  Bracton,  though  he  knew  of  this  practice,  did 
not  regard  it  as  creating  a  tenure.  He  and  his  brother 
judges  still  looked  upon  the  '  farmer '  as  a  special 
kind  of  baihff,  who,  if  he  were  dismissed  by  his  em- 
ployer, had  no  other  remedy  (if  any  at  all)  but  an 
action  for  damages,-  and,  if  he  were  turned  out  by  a 
stranger,  no  remedy  at  all.  Even  a  little  later,  though 
the  farmer  who  was  turned  out,  or  '  ejected,'  by  a 
stranger,  could  obtain  a  judgment  for  damages  against 
him,  he  could  not  recover  back  the  land,  because  he 
had  had  no  seisin,  or  feudal  possession,  of  the  land, 
and  the  remedies  of  that  day  for  the  recovery  of  land 
in  the  King's  Courts  were  confined  to  'free  holders,' 
i.e.,  persons  seised.  The  King's  Courts  did  not  under- 
take to  protect  the  lesser  interests  of  persons  not 
'  seised.'  These  interests  were  of  httle  concern  to 
these  Courts  ;  for  all  the  HabiHties  of  the  tenure  were 
due  from  the  person  '  seised  '  ;  and  this  was  what 
the  King's  Courts  mainly  cared  about.     It  was  not 
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until  the  decay  of  feudal  service  made  feudal  tenure, 
as  has  been  said,  merely  a  form  of  property,  that  the 
Courts  began  to  realize  that  they  might  as  well  also 
protect  the  leaseholder's  estate. 

This  event  occurred  in  the  fourteenth  century ; 
when  the  adoption  of  the  long  bow  after  Edward  I's 
Welsh  wars  in  the  late  thirteenth  century,  and  the 
introduction  of  gunpowder,  had  rendered  the  feudal 
array  a  costly  and  useless  anachronism,  and  superseded 
it  by  a  system  of  professional  armies  {solidarii  or 
'soldiers'),  who  took  the  solidus,  or  shilling,  i.e., 
were  paid  money  wages  instead  of  getting  grants  of 
land  for  their  services.  Then  a  series  of  improvements 
(too  technical  to  be  described  here)  were  made  in  the 
remedies  for  the  protection  of  the  leaseholder  ;  and, 
finally,  towards  the  end  of  the  fifteenth  century, 
though  not  without  hesitation,  the  King's  Courts  took 
the  step  of  deciding  that,  in  an  action  of  ejectment, 
the  successful  plaintiff  should  recover,  not  merely 
damages,  but  the  '  very  term  itseK,'  i.e.,  possession 
of  the  land  for  the  remainder  of  his  lease.  It  was  very 
easy  to  do  this  ;  all  that  the  Court  had  to  do  was 
to  order  the  sheriff,  as  part  of  the  execution  on  the 
judgment,  to  put  the  plaintiff  again  in  possession. 

Thus,  by  the  end  of  the  fifteenth  century,  the  lease- 
holder had  become  a  real  tenant,  a  person  who  did 
fealty  to  his  lord,  who  could  alienate  his  interest,  who 
could  be  distrained  upon  if  he  did  not  pay  his  rent, 
and  so  on.  Even  Littleton,  the  great  Chief  Justice  of 
Edward  IV,  whose  Uttle  work  on  Tenures  has  been 
immortaUzed  by  Coke,  conservative  in  attitude  as 
he  was,  felt  obliged  to  admit  that  tenant  for  term  of 
years  was  a  true  tenant. 

But  the  origin  of  the  leasehold  tenant  has  left  an 
indeHble  mark  on  the  character  of  his  interest.  Though 
it  is  now,  in  the  original  sense  of  the  term,  real,  i.e., 
recoverable  re,  specifically,  yet  it  is  still,  as  we  have 
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explained  in  the  Introduction  (Vol.  I.,  pp.  82-83),  classed 
as  'personal  property ;  because  originally  it  was  regarded 
as  a  mere  contract,  binding  only  between  the  parties, 
though  its  hybrid  character  is  marked  by  the  descrip- 
tion of  it  as  a  chattel  real.  And  so,  on  the  death  of 
its  owner,  it  will  be  liable  (before  the  latter's  freehold 
property)  for  his  debts  ;  if  the  owner  does  not  dispose 
of  it  by  liis  will,  it  will  go,  not  to  his  heir,  but  to  his 
next-of-kin,  who  may  be  quite  different  persons.  His 
widow  will  not  get  dower  out  of  it,  but  a  very  diiTerent 
interest,  if  any.  Once  more,  though  the  tenant  for 
term  of  years — even  for  a  term  so  long  as  a  century — 
is  possessed  of  the  land,  he  is  not  seised  of  it ;  and, 
therefore,  the  highly  technical  rules  about  seisin,  to 
which  we  shall  have  occasion  afterwards  to  refer 
more  than  once,  pass  him  by,  leaving  him  untouched. 
Truly,  as  a  great  historian  has  said,  "  the  roots  of  the 
"  present  lie  deep  in  the  past." 

We  have  now  to  deal  briefly  with  the  special  char- 
acteristics, or,  as  they  are  technically  called,  'incidents' 
of  each  of  these  five  tenures  ;  and  of  two  of  them  we 
can  dispose  very  quickly,  for  one  has  ceased  to  exist, 
and  the  other  has  no  practical  importance. 

A.  First  we  have  the  tenure  per  militiam,  or  '  knight 
service,'  the  oldest  type  of  tenure,  upon  which  all 
the  others  have  been  more  or  less  closely  modelled. 
As  has  been  before  stated,  its  object  was  to  provide 
the  King  with  a  professional  army,  and,  at  the  same 
time,  to  maintain  a  firm  hold  over  a  disaffected  country. 
Similar  motives  led  to  the  establishment  of  similar 
arrangements  in  the  other  States  of  Western  Europe, 
and  thus  of  a  more  or  less  universal  body  of  rules  or 
principles  which  may  fairly  be  described  as  the  '  feudal 
system.'  This  system,  indeed,  was  not  confined  to 
Western  Europe,  but  was  actually  estabhshed  by  the 
Crusaders  in  Palestine,  where  its  rules  were  codified 
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in  certain  compilations  known  as  the  Assises  of 
Jerusalem.  But  the  generally  accepted  authorities 
for  Western  Europe  were  certain  apocryphal  Lihri 
Feudorum,  or  Books  of  Feuds,  which,  though  prob- 
ably compiled  by  unofficial  authors,  were  tacked  on 
to  the  newly  pubUshed  versions  of  Justinian's  Corpus 
Juris  Civilis,  and  thereby  obtained  a  spurious 
influence. 

It  is  remarkable,  however,  that  Enghsh  feudahsm, 
though,  in  one  sense,  wider  spread  than  Continental 
(for  the  Common  Law  did  not  recognize  allodial  or 
unquahfied  ownership  of  land  at  all),  yet  differed 
from  it  in  important  particulars.  The  chief  of  these 
was  that,  in  Continental  systems,  miUtary  service, 
which  is  of  the  essence  of  feudal  landownership,  was 
rendered  by  an  under- vassal  not  only  through,  but 
to,  his  immediate  superior  or  lord,  not  to  the  King. 
In  those  systems,  it  was  expressly  ruled  that  the  King 
might  not  put  his  ban  (or  summons)  into  the  vassal's 
fief,  or,  as  it  was  technically  put,  "  the  King  has  the 
"ban,  but  not  the  arriere  ban,"  As  a  natural  conse- 
quence, the  scourge  of  private  war  long  fingered  in 
those  countries,  down  to  the  wars  of  Guelph  and 
Ghibelfine  in  the  thirteenth  and  fourteenth  centuries, 
and  Burgundian  and  Armagnac  in  the  fifteenth.  In 
England,  on  the  other  hand,  King  Wilfiam  made  it 
his  first  care  to  lay  it  down  that  all  vassals,  "  whose 
"  soever  men  they  were,"  i.e.,  whoever  their  immediate 
lords,  should  do  fealty  and  homage  direct  to  him,  and 
that,  although  they  might  also  do  them  to  their 
immediate  lords,  yet  it  was  to  be  only  "  saving  the 
"  faith  and  honour  which  I  owe  to  our  Lord  the  King." 
Consequently  the  '  ban,'  or  writ  for  the  summoning 
of  the  feudal  array,  in  England  issued  from  the  King's 
Chancery  alone  ;  and,  when,  as  soon  happened,  the 
fiability  to  render  personal  military  service  was  com- 
muted for  a  money  payment    known  as  scutage,   or 
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escuage,  such  scutage  could  be  levied,  on  tenants  in 
capite  {i.e.,  direct  vassals  of  the  Crown)  and  under- 
tenants alike,  only  by  the  King's  writ. 

For  the  feudal  system  as  a  means  of  providing  an 
army  was  only  really  effective  in  England  for  about 
two  centuries,  viz.,  from  the  Norman  Conquest  till 
the  reign  of  Edward  I.  It  was  always  a  very  difficult 
system  to  work ;  for  custom  Umited  the  military 
service  of  the  baron  or  knight  to  forty  days  in  the  year  ; 
and,  at  the  end  of  that  time,  whatever  the  mihtary 
situation,  the  feudal  army  would  disperse.  Then, 
too,  there  were  elaborate  rules  about  equipment  and 
attendance,  precedence  and  right  of  command,  posi- 
tion in  battle  as  regards  the  King,  and  the  hke,  which 
must  have  made  the  feudal  array  a  most  intolerably 
clumsy  weapon  for  the  hand  of  a  general.  In  war, 
tradition  and  precedent  are  fatal ;  victory  goes  to  the 
commander  who,  untrammelled  by  rules  and  hmita- 
tions,  can  change  his  plans  most  quickly  and  effectively. 
So  found  Edward  I,  who  was  a  genius  of  many  kinds, 
mihtary  amongst  others.  He  almost  entirely  dis- 
carded the  feudal  array,  levying  scutage  instead,  and 
paying  with  it  professional  troops,  who  would  serve 
when,  where,  and  how  the  King  hked,  provided 
the  pay  and  plunder  were  good  enough.  Then,  too, 
as  has  been  said,  came  the  discovery  of  the  long  bow, 
whose  clothyard  shafts  pierced  the  joints  of  the  most 
cunning  armour,  and  won  the  fields  of  Cre^i  and 
Poictiers ;  finally,  gunpowder,  which  rendered  the 
mounted  knight,  in  fuU  panoply,  not  only  useless  but 
ridiculous. 

Thus  feudahsm  lost  its  original  meaning,  and  became, 
as  we  have  said,  a  mere  form  of  property,  and,  not 
only  that,  but  a  very  bad  and  inconvenient  form  of 
property.  For,  though  personal  mihtary  service  had 
been  commuted  into  scutage,  the  other  '  incidents '  of 
knight-service  tenure  survived,  such  as  the  aids,  which 
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the  tenant  was  bound  to  render  on  fixed  occasions 
to  his  lord,  the  wardships  and  values  of  marriages, 
which  enabled  the  lord  to  claim  the  guardianship  of 
the  infant  heir  or  heiress  of  his  tenant  and  to  retain 
the  whole  profits  of  his  or  her  land  beyond  the  bare 
cost  of  the  ward's  maintenance,  and  even  to  dispose 
of  the  ward's  hand  in  marriage  for  a  large  sum,  the 
primer  seisins,  or  first  fruits,  which  the  tenant  in  capite, 
if  of  full  age  at  his  ancestor's  death,  paid  on  succeeding 
to  the  inheritance,  and  the  fines  on  alienation  which 
such  tenants  paid  for  Hberty   to   sell  their   estates. 
All  these,  though  they  had  been  gradually  regulated 
in  amount  by  custom  and  statute,  were  felt  to  be  an 
intolerable   burden.     Palliations   were   from   time   to 
time  applied  by  successive   Acts   of  Parliament,   till 
at    length    the    humanity    of   King    James    I    con- 
sented,   for    a   proper    equivalent,    to    abolish    them 
all.      His  plan   seems   to   have   been,    that,    by  way 
of  compensation  for   the   loss  which   the   Crown  and 
other  lords  would  sustain,  an  annual   fee   farm   rent 
should  be   settled  and  inseparably   annexed   to   the 
Crown,    and   assured   to   the   inferior  lords,    payable 
out    of    every   knight's   fee,   within    their    respective 
seignories.     An  expedient  seemingly  much  better  than 
the    hereditary    excise,    which    was    the    equivalent 
eventually  adopted  by  the  Act  for  the  Abolition  of 
Military  Tenures  (12  Car.  2  (16G0)  c.  24),  which  enacts, 
that  the  court  of  wards  and  liveries,  and  all  ward- 
ships,  liveries,   primer    seisins,    and   ousterlcmains, 
values  and  forfeitures  of  marriages,  by  reason  of 
any   tenure   of   the   King's   majesty,    or   other,   by 
knight-service  ...  be  taken  away  and   discharged 
.  .  .  and  that  all  fines   for  alienations,   tenure  by 
homage  .  .  .  knight-service,   escuage,  and  also  aid 
pur' file  marrier,  and  pur  f aire  fitz  chivalier,  .  .  .  and 
all  tenures  of  the  King  i7i  capite,  be  taken  away  and 
discharged  .  .  .  and  that   all   tenures   held  of   the 
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"  King  or  others,  be  turned  into  free  and  common 
"  socage."  The  statute  also  expressly  provides,  that 
all  tenures  thereafter  created  by  the  King  shall  be 
deemed  free  and  common  socage  ;  but  it  sanctions 
the  retention  of  tenure  in  frankalmoign,  and  by  copy 
of  court  roll,  and  the  honorary  services  of  grand 
serjeanty,  a  form  of  military  tenure  in  which  the 
services  were  purely  ceremonial.  A  statute  which  was 
a  greater  acquisition  to  the  civil  property  of  this 
kingdom  than  even  Magna  Carta  itself  ;  since  that 
only  pruned  the  luxuriances  that  had  grown  out  of 
the  mihtary  tenures,  and  thereby  preserved  them 
in  vigour.  But  the  statute  of  King  Charles  II, 
which  was,  in  fact,  a  reproduction  of  two  statutes 
passed  by  the  Long  Parliament  and  the  Common- 
wealth Parliament  of  Cromwell  resj)ectively,  extir- 
pated the  whole,  and  demolished  both  root  and 
branches. 

B.  Of  the  second  species  of  tenure,  if  tenure  it 
can  really  be  called,  viz.  frankahnoign,  there  is  very 
little  to  say  that  has  not  already  been  said.  Littleton, 
the  writer  of  the  fifteenth  century  before  alluded  to, 
says  that  the  practice  of  granting  lands  in  frankalmoign 
was,  in  fact,  stopped  by  the  passing  of  the  Statute 
Quia  Emptores,  in  the  year  1290,  a  statute  of  the  first 
importance,  to  be  afterwards  explained,  which  put  an 
end  to  sub-infeudation  of  a  perpetual  estate  by  any 
one  but  the  King.  The  reasoning  is  not  easy  to  follow  ; 
but  we  may  accept  Littleton's  facts,  if  not  his  reasoning, 
and  assume  that  the  practice  had  ceased  before  his 
day.  Whether,  in  theory,  an  ecclesiastical  corpora- 
tion could,  at  the  present  day,  alienate  any  of  its 
frankalmoign  estates  to  another  ecclesiastical  cor- 
poration to  be  held  in  frankalmoign,  or  what  the  precise 
effect  would  be  if  it  could,  are  problems  more  ingenious 
than  practical.     For,  as  has  before  been  said,   with 
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the  total  abolition  of  military  tenure,  and  the  gradual 
disappearance  of  all  the  distinctively  feudal  incidents 
of  socage  tenure,  shortly  to  be  explained,  the  difference 
between  frankalmoign  and  socage  has  ceased  to  have 
any  substantial  importance. 

C.  The  third  species  of  tenure,  or  free  socage,  de- 
manded also  free  honourable  services.  And  this  tenure 
not  only  subsists  to  this  day,  but  has  in  a  manner 
absorbed  and  swallowed  up  (since  the  statute  of 
Charles  II)  the  older  species  of  tenure.  Socage,  in  its 
most  general  and  extensive  signification,  denotes  a 
tenure  by  any  certain  service.  And  in  this  sense  it  is, 
by  our  antient  writers,  constantly  put  in  opposition 
to  chivalry,  or  knight-service,  where  the  service  was 
uncertain.  Thus  Bracton  :  "  if  a  man  holds  by  a  rent 
"  in  money,  without  any  escuage  or  serjeanty,  id 
"  tenementwn  did  potest  socagium  ;  but  if  you  add 
"  thereto  any  royal  service,  or  escuage  to  any,  the 
"  smallest  amount,  illud  dici  poterit  feodum  militare.^^ 
Littleton  also  defines  socage  to  be,  where  the  tenant 
holds  by  any  certain  service,  in  lieu  of  all  other  services  ; 
so  that  they  be  not  services  of  chivalry,  or  knight- 
service.  The  service  must  therefore  be  certain,  in 
order  to  denominate  it  socage  ;  as  to  hold  by  fealty 
and  205.  rent ;  or  by  homage,  fealty,  and  205.  rent ; 
or,  by  homage  and  fealty  without  rent ;  or,  by  fealty 
and  certain  corporal  service,  as  ploughing  the  lord's 
land  for  three  days ;  or  by  fealty  only,  without 
any  other  service.  For  all  these  are  tenures  in 
socage. 

But  socage,  as  was  hinted  earlier  in  the  chapter,  is 
of  two  sorts  :  free  socage,  where  the  services  are  not 
only  certain  but  honourable  ;  and  villein  socage,  where 
the  services,  though  certain,  are  of  a  baser  nature. 
Such  as  hold  by  the  former  tenure  are  called  by  Glan- 
ville,  and  other  subsequent  authors,  by  the  name  of 
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liheri  sokemanni,  or  tenants  in  free  socage.     Of  this 
tenure  we  are  now  to  speak. 

Free  socage  was  of  a  strongly  feudal  character, 
being  created  by  words  of  pure  donation  accompanied 
with  livery  of  seisin,  and  being  invariably  attended 
with  the  obhgation  of  fealty  at  the  least  (even  where 
no  other  service  was  rendered).  Moreover,  it  was 
accompanied  by  many  of  the  incidents  attaching  to 
feuds  in  general ;  and  yet  it  fell  far  short  of  the  severity 
of  the  tenure  in  chivalry,  not  only  as  being  certain 
in  its  services,  but  also  as  being  comparatively  mild 
in  some  of  its  fruits  and  consequences,  as  will  appear 
from  the  following  comparison  of  the  incidents  of 
knight-service  and  free  socage  tenure. 

1.  In  the  first  place,  then,  both  were  held  of 
superior  lords  ;  of  the  King  as  lord  paramount,  and 
oftentimes  of  a  subject  or  mesne  lord  between  the 
King  and  the  tenant. 

2.  Both  were  subject  to  the  feudal  return,  render,, 
rent,  or  service  of  some  sort  or  other.  In  socage,  this 
was  certain,  fixed,  and  determinate,  (though  perhaps 
nothing  more  than  fealty),  and  so  continues  to  this 
day ;  though,  for  reasons  which  will  hereafter  be 
explained,  there  is  now  very  seldom  any  rent  service 
payable  out  of  a  socage  estate. 

3.  Both  were,  from  their  constitution,  universally 
subject  (over  and  above  all  other  renders)  to  the  oath 
of  fealty,  or  mutual  bond  of  obligation  between  the 
lord  and  tenant.  The  oath  of  fealty  can,  in  strictness 
of  law,  be  exacted  from  the  socage  tenant  at  the 
present  day  ;   but  it  is  usually  '  respited.' 

4.  The  tenure  in  socage  was  subject,  of  common 
right,  to  aids  for  knighting  the  lord's  eldest  son  and 
marrying  the  lord's  eldest  daughter ;  which  were 
fixed  by  the  Statute  of  Westminster  the  First  (1275) 
cap.  36,  at  20s.  for  every  2,01.  per  annum  so  held,  as  in 
knight-service.     These  aids  were  all  abohshed  by  the 
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Act  for  the  Abolition  of  Military  tenures  (12  Car.  2 
(1660)  c.  24),  which,  however,  says  nothing  expressly 
about  the  aid  for  ransoming  the  lord's  bod}-. 

5.  Rehef  is  due  upon  socage  tenure,  as  it  was  upon 
tenure  in  chivalry  ;  but  whereas  the  rehef  on  a  knight's 
fee  was  5/.,  or  one  quarter  of  the  supposed  value  of  the 
land,  a  socage  relief  is  one  year's  rent,  be  the  same 
either  great  or  small.  And  therefore  Bracton  will  not 
allow  this  to  be  properly  a  rehef,  but  "  gucedam  prce- 
statio  loco  relevii  in  recognitionem  domini."  So  too,  the 
28  Edw.  I  (1300)  c.  1  declares,  that  a  free  sokeman 
shall  give  no  relief,  but  shall  double  his  rent  after  the 
death  of  his  ancestor,  according  to  that  which  he  hath 
been  used  to  pay  his  lord  ;  and  shall  not  be  grieved 
above  measure.  Reliefs  in  knight-service  were  only 
payable,  if  the  heir  at  the  death  of  his  ancestor  was  of 
full  age  ;  but  in  socage  they  were  due  even  though  the 
heir  was  under  age,  because  the  lord  had  no  wardship 
over  him.  The  statute  of  Charles  II  reserves  the 
reliefs  incident  to  socage  tenures  ;  and  therefore, 
wherever  lands  in  fee  simple  are  holden  by  a  rent, 
rehef  is  still  due  of  common  right  upon  the  death  of 
the  tenant. 

6.  Primer  seisin  was  incident  to  the  King's  socage 
tenants  iii  capite,  as  well  as  to  those  by  knight-service. 
But  tenancy  in  capite,  as  well  as  in  primer  seisins,  is 
also,  among  the  other  feudal  burdens,  entirely  abolished 
by  the  statute. 

7.  Wardship  is  also  incident  to  tenure  in  socage,  but 
of  a  nature  very  different  from  that  incident  to  knight- 
service.  For  if  the  inheritance  descend  to  an  infant 
under  fourteen,  the  wardship  of  him  does  not,  nor  ever 
did,  belong  to  the  lord  of  the  fee  ;  because  in  this 
tenure,  no  mihtary  or  other  personal  service  being 
required,  there  was  never  any  occasion  for  the  lord  to 
take  the  profits,  in  order  to  provide  a  proper  sub- 
stitute for  his  infant  tenant.     But  the  infant's  nearest 
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relation,  not  being  one  to  whom  the  inheritance  can 
descend,  shall  be  his  guardian  in  socage,  and  have  the 
custody  of  his  land  and  body  till  he  arrives  at  the  age 
of  fourteen.  At  fourteen,  this  wardship  in  socage 
ceases,  and  the  heir  may  oust  the  guardian,  and  call 
him  to  account  for  the  rents  and  profits  ;  for  at  this 
age  the  law  supposes  the  infant  capable  of  choosing  a 
guardian  for  himself.  It  was  in  this  particular,  of 
wardship,  as  also  in  that  of  marriage,  and  in  the 
certainty  of  the  render  or  service,  that  the  socage 
tenants  had  so  much  the  advantage  of  the  mihtary 
ones.  But  as  the  wardship  ceased  at  fourteen,  there 
was  this  disadvantage  attending  it  :  that  young  heirs, 
being  left  at  so  tender  an  age  to  choose  their  own 
guardians  till  twenty-one,  might  make  an  improvident 
choice.  Therefore,  when  knight-service  tenure  was 
converted  into  socage,  the  same  statute,  12  Car.  II 
(1660)  c.  24,  enacted,  that  it  should  be  in  the  power 
of  any  father,  by  deed  or  will,  to  appoint  a  guardian, 
till  his  child  should  attain  the  age  of  twenty-one. 
By  recent  statutes,  some  account  of  which  will  be 
given  in  the  proper  place,  further  powers  have  been 
given  to  parents  of  both  sexes  to  appoint  or  nominate 
guardians  of  their  infant  children  to  act  after  their 
decease.  And,  if  no  such  appointment  be  made,  the 
courts  interpose  to  name  a  guardian,  to  prevent  an 
infant  heii*  from  improvidently  exposing  himself  to 
ruin.  Consequently,  guardians  in  socage  are  now 
somewhat  rare. 

8.  Marriage,  or  the  valor  maritagii,  was  not  in  socage 
tenure  any  advantage  to  the  guardian,  but  rather  the 
reverse.  For  if  the  guardian  married  his  ward  under 
the  age  of  fourteen,  he  was  bound  to  account  for  the 
value  of  the  marriage,  even  though  he  took  nothing 
for  it ;  unless  he  married  him  to  advantage.  For 
the  law  made  guardians  in  socage  account,  not  only  for 
what  they  received,  but  also  for  what  they  might  have 


CHAP.    II. — OF    TENURES.  29 

received  on  the  infant's  behalf.  But,  the  statute  of 
Charles  TT  having  destroyed  all  values  of  marriages, 
this  doctrine  has,  of  course,  ceased  to  apply  to  the 
subject. 

9.  Fines  for  alienation  were,  apparently,  due  for 
lands  holden  of  the  King  in  capite  by  socage  tenure, 
as  well  as  in  case  of  tenure  by  knight- service  ;  for  the 
statutes  speak  generally  of  all  tenants  in  capite,  vrith- 
out  making  any  distinction.  But  all  these  fines  were 
taken  away  by  the  statute  of  Charles  TI. 

Such  is  the  tenure  in  free  socage,  being  that  under 
which  the  bulk  of  real  property  in  this  realm  is  held 
at  the  present  day,  and  which,  owing  to  the  abolition 
of  military  tenures  and  the  practical  disappearance  of 
frankalmoign,  is  now  usually,  but  not  quite  correctly, 
known  as  freeJiold  tenure.  It  remains  only  to  specify 
three  special  varieties  of  it,  viz.,  petit  serjeanty,  tenure 
in  burgage,  and  gavelkind. 

Now  petit  serjeanty  bears  a  great  resemblance  to 
grand  serjeanty  ;  for  as  the  one  is  a  personal  service, 
so  the  other  is  a  rent  or  render,  both  tending  to  some 
purpose  relative  to  the  King's  person.  Petit  serjeanty, 
as  defined  by  Littleton,  consists  in  holding  lands  of  the 
King  by  the  service  of  rendering  to  him  annually  some 
small  implement  of  war,  as  a  bow,  a  sword,  a  lance,  an 
arrow,  or  the  like.  This,  he  says,  is  but  socage  in 
effect ;  only,  being  held  of  the  King,  it  is  bj-  way  of 
eminence  dignified  with  the  title  of  parvum  servitium 
regis,  or  petit  serjeanty.  And  Magna  Carta  respects  it 
in  this  hght,  when  it  enacts,  that  no  wardship  of  the 
lands  or  body  shall  be  claimed  by  the  King,  in  virtue 
of  a  tenure  by  petit  serjeanty. 

Tenure  in  burgage  is  described  by  Glanville,  and  is 
expressly  said  by  Littleton,  to  be  tenure  in  socage  ; 
and  it  is  where  the  King  or  other  person  is  lord  of  an 
antient  borough,  in  which  the  tenements  are  held  by  a 
rent  certain.     And  it  is  indeed  only  a  kind  of  town 
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socage.  Many  of  these  tenements  so  held  in  antient 
burgage  are  subject  to  a  great  variety  of  customs  :  the 
principal  and  most  remarkable  of  which  is  that  called 
borough-english ,  so  named  in  contra  distinction  (as  it 
were)  from  the  Norman  customs,  and  which  is  that 
taken  notice  of  both  by  Glanville  and  by  Littleton. 
By  this  custom,  the  youngest  son,  and  not  the  eldest, 
succeeds  to  the  burgage  tenement  on  the  death  of  his 
father.  For  which  Littleton  gives  this  reason,  namely, 
that  the  younger  son,  by  reason  of  his  tender  age,  is 
not  so  capable  as  the  rest  of  his  brethren  to  help  himself. 
Other  special  customs  there  are  in  different  burgage 
tenures  ;  as  that,  in  some,  the  -wife  shall  be  endowed  of 
all  her  husband's  tenements,  and  not  of  the  third  part 
only,  as  at  the  common  law,  and  that,  in  others,  a 
man  might  dispose  of  his  realty  by  will,  which  in  general 
was  not  permitted,  after  the  Conquest,  till  the  reign 
of  Henry  VIII. 

Gm^elkind  is  principally  met  with  in  the  county  of 
Kent,  where  all  lands  are  presumed  to  be  subject  to  that 
custom ;  but  it  is  also  found  elsewhere.  To  account 
for  this,  it  should  be  recollected  that  the  Kentish  men 
obtained  concessions  from  the  Conqueror,  by  the  effect 
of  which  they  were  permitted  to  retain  their  ancient 
liberties  ;  and  we  may  fairly  conclude  that  this  custom 
was  a  part  of  those  liberties.  The  distinguishing  pro- 
perties of  this  tenure  are  : — 1.  The  tenant  at  the  age  of 
fifteen  can  aliene  his  estate  by  feoffment.  2.  The 
estate  did  not  escheat  in  case  of  attainder  and  execu- 
tion for  felony  ;  the  maxim  being,  "  the  father  to  the 
"  bough,  the  sou  to  the  plough."  3.  In  most  places 
the  tenant  had  a  power  of  devising  lands  by  will,  before 
the  statute  for  that  purpose  was  made.  4.  The  lands 
descend,  not  to  the  eldest,  youngest,  or  any  one  son 
only,  but  to  all  the  sons  together  ;  which  was  indeed 
antiently  the  most  usual  course  of  descent  all  over 
England.     5.  Both  the  dower  of  a  widow  and  the 
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curtesy  of  a  husband,  to  be  hereafter  explained, 
extend  to  one  moiety  of  the  land,  and  cease  with 
re-marriage  ;  while  the  birth  of  issue  is  not  necessary 
to  estabhsh  a  claim  in  curtesy.  These,  among  other 
properties,  distinguish  this  tenure  in  a  most  remark- 
able manner  ;  and  yet  it  is  said  to  be  only  a  species  of 
socage  tenure,  modified  by  a  custom  of  the  country.  It 
should  be  noted,  however,  that  whilst  it  is  a  presump- 
tion that  land  in  Kent  is  subject  to  all  these  peculi- 
arities, even  the  proof  that  the  custom  of  gavelkind 
appHes  elsewhere,  will  not  be  sufficient  to  estabhsh 
the  existence  of  any  but  the  pecuhar  rule  of  descent. 
The  oniis  of  proving  the  existence  of  any' other  peculi- 
arity lies  upon  the  party  asserting  it. 

D.  From  the  tenure  of  pure  villenage  have  sprung  our 
present  copyhold  tenures,  or  tenure  by  copy  of  court 
roll  at  the  will  of  the  lord  ;  in  order  to  obtain  a  clear 
idea  of  which,  it  will  be  previously  necessary  to  take 
a  short  view  of  the  origin  and  nature  of  manors. 

Manors,  as  we  have  pointed  out  at  the  commence- 
ment of  this  chapter,  were  the  residences  of  those 
persons  who  were  entrusted,  soon  after  the  Norman 
Conquest,  with  the  control  of  certain  larger  or  smaller 
districts  comprising  one  or  more  villages.  Originally, 
it  can  hardly  be  doubted,  their  position,  so  far  as  the 
villages  were  concerned,  was  that  rather  of  lordship 
than  property.  But  the  inabihty  of  the  villagers, 
owing  to  the  scarcity  of  coined  money,  to  meet  the 
pressing  demands  of  the  King  for  taxes — demands 
made  through  these  very  lords — soon  led  them  to 
compound  with  the  latter  (who  were  responsible  to 
the  King  for  the  payment  of  the  taxes  due  from  their 
villages)  for  the  rendering  of  '  works  and  services,' 
in  lieu  of  their  share  of  the  taxes  payable  by 
the  lord.  These  works  and  services  were,  naturally, 
rendered  upon  the  lord's  demesne  or  own  land,  which 
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might  be  either  the  immediate  surroundings  of  his 
manor,  or,  not  infrequently,  actually  mixed  up  in 
the  common  fields  of  the  villagers.  This  rent  or  render 
of  services,  of  course,  strikingly  resembled  the  services 
rendered  by  the  feudal  tenant  himself  to  his  superior, 
in  nature,  if  not  in  kind  ;  and  thus  it  came  extremely 
natural  for  the  lord  to  think  of  the  villagers  as  his 
tenants,  and  their  shares  in  the  village  land  as  held 
'  of  '  or  '  from  '  him.  And  as  no  court,  except  the 
court  of  the  lord  himself,  stood  between  the  latter  and 
his  villagers,  to  regulate  their  economic  relationships, 
it  became,  equally  naturally,  the  practice  for  the  lord 
to  look  upon  his  villagers  as  his  '  tenants-at- will. ' 

But,  as  has  been  before  suggested,  the  lord  of  the 
manor  found  it  very  hard  to  break  through  the  bonds 
of  immemorial  custom  which  regulated  the  affairs  of 
the  village.  Stretch  them  he  could,  so  as  to  include 
the  new  '  works  and  services '  to  be  rendered  to 
himself  ;  but,  when  he  called  together  his  tenants  in 
his  '  hall  moot,'  he  found  it  difficult,  even  if  he 
desired  to  do  so,  to  go  behind  existing  customs  entirely. 
Nothing  can  well  exceed  the  stubborn  reticence  of 
the  peasant  if  he  feels  that  his  rights  are  being  over- 
ridden ;  nothing  his  steady  patience  in  thwarting 
attempts  to  override  them.  And  so,  at  last,  by  the 
most  eloquent  of  all  testimonies,  viz.,  that  of  the 
language  of  the  law  itself,  the  villager  became  not 
merely  '  tenant  at  the  will  of  the  lord,'  but  also, 
'  according  to  the  custom  of  the  manor.' 

There  was,  however,  at  least  until  the  passing,  in 
the  year  1290,  of  the  famous  Statute  of  Quia  Emptores, 
previously  alluded  to,  and  soon  to  be  explained  in 
more  detail,  nothing  to  prevent  a  manorial  lord,  if 
he  pleased,  granting  out  portions  of  his  district  outside 
the  occupied  village  lands,  to  independent  settlers,  on 
socage,  or  even  on  mihtary  tenure.  On  the  contrary, 
in  days  when  land  was  plentiful,  and  it  was  the  great 
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object  of  a  landowner  to  get  his  land  '  well  stocked 
with  meat  {i.e.,  cattle  and  crops)  and  men,'  such  a 
course  would  have  been  deemed  highly  meritorious. 
Thus  there  grew  up.  around  the  village  nucleus,  a 
surrounding  territory  occupied  by  freeholders,  culti- 
vating their  land  as  best  seemed  good  to  them,  owing 
services  to  their  lord,  but  able  to  deal  with  their  lord 
more  or  less  on  equal  terms,  and,  above  all,  able  to 
protect  their  estates  by  recourse  to  the  King's  Courts, 
i.e.,  to  invoke  the  rules  of  the  Common  Law.  It  is 
even  possible  (and  the  evidence  seems  to  point  to 
such  a  conclusion)  that,  as  village  or  villein  holdings 
in  the  open  fields  became  vacant,  through  the  extinc- 
tion of  the  families  which  claimed  them,  or  by  for- 
feiture for  some  breach  of  custom  or  duty,  the  lord 
may  have  granted  out  such  holdings  in  free  tenure  to 
his  followers  and  dependants.  The  position  of  such 
persons  would  be  peculiar.  They  would,  to  a  consider- 
able extent,  be  bound  by  the  local  village  custom  ; 
because  their  land  would  be  mJxed  up  with  that  of 
the  true  villeins  or  serf  tenants.  On  the  other  hand, 
they  would  be  able  to  have  recourse  to  the  King's 
Courts  to  protect  their  estates.  At  any  rate,  there  was 
long  a  doctrine,  though  not  very  well  authenticated, 
that  no  manorial  Court  Baron  could  be  held  unless 
two  freeholders  were  present  ;  and  we  can  readily 
understand  that  such  an  element  would  add  strength 
to  the  '  homage '  or  '  doomsmen  '  of  the  manor,  to 
whom  were  entrusted  the  important  tasks  of '  declaring  ' 
the  '  custom  of  the  manor,'  either  generally  or  on 
disputed  points,  of  '  presenting '  or  recording  breaches 
of  the  custom,  of  witnessing  the  succession  to  and  ahena- 
tion  of  customary  holdings,  and  generally  of  acting  as 
the  guardians  of  the  tenants'  rights  against  the  lord. 
Shortly  after  the  accession  of  Edward  T,  in  the  year 
1272,  occurred  a  momentous  event  in  the  history  of 
copyhold  tenure.     That  vigorous  monarch,  profoundly 
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disturbed  by  the  anarchy  into   which  the  kingdom 
had  fallen  during  the  weak  rule  of  his  father,  Henry  III, 
determined  to  hold  a  thorough  enquiry  into  the  '  fran- 
chises,' or  exceptional  privileges,  claimed  by  the  great 
vassals  of  the  Crown.     The  Quo  Warranto  Enquiry, 
as  it  was  called,  took  place  during  the  years  1274-6, 
and  was   deeply  resented  by   the  great  landowners, 
as  a  ruinous  attack  on  their  position.     Nevertheless, 
the  King  persisted  ;    and,  at  the  close  of  the  enquiry, 
the  results  were  recorded  in  a  document  known  as 
The  Hundred  Rolls,  a  record  second  only  in  importance 
to  Domesday  Book  itself.     The  record  is  called  The 
Hundred  Rolls,   because   the   enquiry  was  made  by 
juries  in  each '  hundred,'  an  ancient  police  and  military 
district,  midway  between  the  village  and  the  shire. 
In  it  were  recorded   many  things,  which  led  to  the 
passing  of  the  great  Statute  of  Gloucester,  in  the  year 
1278.     But,  for  our  present  purpose,  the  most  inter- 
esting is    that,    for    the    purposes    of     the    enquiry, 
investigation  was  made  in  many  cases  into  the  holdings 
of  the  villani,  or  custumarii  tenentes  of  the  manorial 
lords,  and  that  this  fact  appears  to  have  resulted  in 
making  systematic  a  practice  which  had  before  been 
probably  only  spasmodic,  viz.  the  keeping  of  manorial 
rolls,  in  which  not  only  a  complete  list  of  the  holdings, 
with  a  statement  of  the  '  works   and   services  '  due 
from  each  tenant,  was  recorded,  but  also  the  changes 
which  from  time  to  time  occurred  in  the  tenants  of 
the  holdings,  by  death,  alienation,  forfeiture  and  re- 
grant,    and   the   like.     Thus   it   became   the   further 
practice,  as  each  new  tenant  was  '  admitted  '  to  his 
holding  in  the  presence  of  the  homage,  and  the  fact 
recorded  in  the  manorial  rolls,  for  him  to  obtain  from 
the  lord's  steward,  who  kept  the  rolls,  a  copy  of  the 
entry   relating  to   his  admittance  ;    and  this  '  copy,' 
authenticated  by  the  signature  of  the  steward,  became, 
in  fact,  the  title  deed  of  the  tenant.     Hence,  by  obvious 


CHAP.    II. —  OF    TENURES.  85 

steps,  the  customar}^  or  villein  tenants  became  known  as 
'  tenants  per  copie,'  or  '  by  copy  of  court  roll,'  or,  more 
briefly,  '  copyholders.'  In  their  full  description,  they 
are  said  to  hold  "  by  copy  of  court  roll,  at  the  will  of 
"the  lord,  according  to  the  custom  of  the  manor." 

Thus  we  can  picture  to  ourselves  the  typical 
medieval  manor.  First  there  is  the  lord's  house, 
the  original  manerium,  though  the  term  afterwards 
came  to  include  the  whole  area  over  which  the  lord's 
jurisdiction  extended.  Here  the  manorial  courts 
were  held,  and  much  of  the  business  originally,  no 
doubt,  transacted  in  the  village  or  town  moot,  dis- 
cussed under  the  presidency  of  the  lord's  steward. 
But  the  villeins,  or  copyholders,  were  represented  by 
their  elected  '  reeve,'  or  headman,  upon  whom  fell  the 
onerous  task  of  enforcing  the  '  works  and  services  ' 
due  in  kind  from  the  villeins  to  their  lord.  And  they 
were  protected  also  by  the  presence  of  the  homage, 
or  freeholders  of  the  manor,  and  by  the  records  of 
custom  on  the  roll,  which  did  a  good  deal  to  prevent 
oppression  and  injustice.  Around  the  manor-house 
lay  the  park  or  demesne,  including,  probably,  a  home 
farm  which  the  lord  worked,  through  his  baihffs, 
by  the  labour  of  his  villeins  ;  for  capitahst  or  indivi- 
dual farming  became  very  popular  in  the  twelfth  and 
thirteenth  centuries,  and  there  is  much  contemporary 
literature  about  it.  On  the  edge  of  the  demesne 
probably  stood  the  village  or  parish  church  (for  the 
parish  is  only  the  ecclesiastical  name  of  the  village 
or  township),  perhaps  founded  by  the  lord  or  one  of 
his  ancestors,  in  whom  the  patronage,  or  right  of 
appointing  the  rector,  was  vested.  Then  would  come 
the  open  fields  of  the  village,  still  divided  up  into 
numerous  half-acre  strips,  ploughed  by  teams  of  eight 
oxen  contributed  jointly  by  the  villagers,  and  sown 
and  reaped  on  fixed  days,  according  to  ancient  custom. 
Beyond  the  arable  land,  which  probably  sm-rounded 
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the  half-timbered  mud  and  wattle  cottages  of  the 
villeins  grouped  together  in  the  village  street,  came 
the  meadow,  or  pasture,  temporarily  fenced  into 
lots  during  hay-growth  and  harvest,  but,  for  the  rest 
of  the  year,  grazed  by  the  '  commonable  '  beasts  of 
the  manorial  tenants,  their  oxen  and  sheep,  each  ac- 
cording to  his  '  stint,'  or  the  capacity  of  his  holding, 
which  regulated  also  his  right  to  turn  his  beasts  into 
the  stubble  of  the  arable  fields  after  harvest.  Beyond 
this,  again,  probably  lay  the  holdings  of  the  free 
tenants,  cultivated,  Hke  the  lord's  demesne,  on  indivi- 
duaUst  principles,  possibly  by  hired  labour,  which  be- 
gan to  make  its  appearance  in  the  fourteenth  century. 
Last  of  all  came  the  '  waste,'  or  unoccupied  land, 
the  modern  '  common,'  which  was  treated  by  the 
villagers  as  a  sort  of  reserve,  for  feeding  their  '  non- 
commonable  '  beasts,  their  swine,  geese,  goats,  and 
asses,  for  gathering  firewood  and  other  estovers,  for 
digging  gravel  and  marl,  and  so  forth. 

It  was  almost  inevitable,  in  the  circumstances,  that 
the  King's  Courts,  and,  later,  Parhament,  should 
take  the  view  that  the  '  freehold,'  not  only  of  his 
demesne,  but  of  Ms  villeins'  holdings  and  the  waste 
of  the  manor,  should  be  deemed  to  be  in  the  lord  ; 
for  who  else  would  be  Hable  to  the  King  for  the  mihtary 
and  other  pubHc  services  due  in  respect  of  them,  and 
who  else  could  '  defend  '  them  in  the  King's  Courts  ? 
But  we  see  early  traces  of  a  struggle  going  on  against 
this  view,  in  two  statutory  enactments  of  the  thirteenth 
century,  viz.  the  Statute  of  Merton,  passed  by  a  so- 
called  Parhament  in  the  year  1235,  and  a  chapter  (46) 
of  the  famous  Statute  of  Westminster  II,  passed  in  the 
year  1285,  previously  alluded  to.  These  provisions 
deal  with  objections  which  have  been  made  against  the 
practice  of  manorial  lords  in  '  approving  '  or  '  making 
their  profit  of '  the  '  wastes,  woods,  and  pastures  ' 
of   '  their  '   manors,   by  two  classes  of  persons,   one, 
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the  "  knights  and  freeholders  whom  they  (the  lords) 
' '  have  enfeoffed  of  little  tenements  in  their  great 
"  manors,"  the  other,  described  variously  as  '  neigh- 
bours,' and  '  foreign  (forinsec)  tenants.'  The  precise 
nature  of  the  '  approvements  '  complained  of  is  not 
directly  stated  in  either  statute  ;  but,  from  examples 
given  in  the  later,  it  would  seem  to  have  been  little 
more  than  such  comparatively  harmless  encroachments 
as  building  mills,  dairies,  sheepcotes  and  the  like  ; 
but  the  provision  of  the  statutes,  which  enacts  that, 
so  long  as  enough  pasture  is  left  to  the  tenants  they 
shall  have  no  right  of  complaint,  has  been  very 
liberally  interpreted,  and,  subject  to  modern  legisla- 
ation,  the  lord's  right  of  enclosure  of  the  manorial 
wastes  is  now  regarded,  and  has  long  been  regarded, 
as  indisputable,  with  momentous  consequences  in  the 
matter  of  '  unearned  increment.'  It  is  curious  to 
notice,  that  villein  tenants,  or  copyholders,  though 
they  must  have  been  well  known  both  in  1235  and 
1285,  are  not  alluded  to  in  either  statute.  But,  by  a 
rather  large  assumption,  these  famous  provisions 
have  long  been  held  to  apply  to  such  tenants. 

The  occurrence,  at  the  end  of  the  fourteenth  century, 
of  the  Great  Plague,  or  Black  Death,  dealt  the  manorial 
system,  which  was  already  weakening,  owing  to  the 
practice  of  substituting  '  quit  rents  '  [quieti  reditus) 
for  personal  services  on  the  part  of  the  copyholders, 
a  blow  from  which  it  never  recovered.  The  enormous 
loss  of  hfe  caused  by  that  terrible  visitation,  and  the 
impossibihty  of  securing  liired  labour,  provoked  a 
desperate  effort  on  the  part  of  the  manorial  lords  to 
return  to  the  system  of  services  in  kind,  or  '  labour 
dues,'  as  they  were  called.  The  result  was  the 
Peasants'  Revolt  under  Richard  II,  wliich,  unsuccessful 
as  it  was,  marked  the  end  of  serf-labour,  and  left 
copyhold  tenure,  like  mihtary  tenure  before  it, 
deprived  of  its  original  meaning,  and  merely  a  very 
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inconvenient  form  of  pro^Derty.     Very  naturally,  the 
copyholders,   now   become  free  in  fact,    sought  pro- 
tection from  the  King's  Courts  for  their  holdings  ; 
and  this  (though  no  statute  to  that  effect  seems  to 
have  been  passed)  they  succeeded  in  acquiring  in  the 
late    fifteenth    and    early    sixteenth    centuries.     In 
Littleton's    book,    before    alluded   to,    we   see   traces 
of  the  change  ;    it  appears  complete  in  Coke's  Com- 
pleat  Copyholder,  the  earhest  systematic  treatise  on 
copyholds,  pubhshed  in  the  first  half   of  the  seven- 
teenth century.     The  change  was  rendered  inevitable 
by  the  enclosure  movement  of  the  sixteenth  century, 
which  must  not  be  confused  with  the  claim  (recently 
alluded  to)  of  the  lords  to  enclose  from  the  manorial 
wastes.     The    enclosure    movement    of    the   sixteenth 
century   was   a   movement   to   convert    '  champaign ' 
or  open  farming,  in  a  multitude  of  interlacing  strips 
in   the  common  arable  fields  (previously   described), 
into  '  enclosed  '  or  '  several '  farming,  i.e.,  of  compact 
blocks  of  land,  or  farms  in  the  modern  sense.     The 
movement  was  fiercely  resented  by   the  copyholders, 
who,  always  a  conservative  class,  were  unmoved  by 
the  scientific  arguments  of  Thomas  Tusser,  the  great 
advocate    of    '  several '    farming,    though   these   were 
developed  in  popular  rhymes,  and  who  feared,  probably 
with  good  cause,  that,  in  the  rearrangement  of  holdings 
necessitated  by  the  change,  they  would  fare  badly. 
Nevertheless,  the  change  took  place  ;   and  one  of  the 
results  was,  as  we  have  said,  to  place  the  copyholder  on 
a  level  with  the  freeholder  in  the  matter  of  recognition 
by  the  King's  Courts.     Yet  the  traces  of  the  original 
character  of  copyhold  tenure  are  indehble,  hke  those 
of  leasehold.     They  are  to  be  found  in  the  rules  that 
the  relations  between  lord  and  tenant  are  (subject  to 
statutory  changes)  still  regulated  by  the  immemorial 
custom  of  the  manor,  which  neither  lord  nor  tenant, 
nor  both   together,   can   alter,   that  any  attempt  at 
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direct  or  common  law  conveyance  of  his  estate  by 
the  copyholder  causes  a  forfeiture,  that,  subject  to 
express  custom,  no  copyholder,  however  durable  his 
estate,  may  commit  any  form  of  '  waste,'  e.g.,  cut 
timber,  dig  for  minerals,  pull  down  buildings,  or  even 
change  the  method  of  cultivation,  and,  finally,  by  the 
curious  form  of  deciding  disputes  as  to  copyhold 
titles.  The  action  is  not,  as  in  the  case  of  freeholds 
and  leaseholds,  directly  between  the  rival  claimants  ; 
but  one  asks  the  King's  Court  to  issue  a  writ  known  as 
a  Mandamus  to  the  lord  of  the  manor,  bidding  him 
(the  lord)  admit  the  claimant  to  the  tenement  in  ques- 
tion. The  rival  claimant  naturally  opposes  ;  and, 
though  the  lord  is  usually  indifferent,  he  may,  if  any 
of  his  rights  are  involved  in  the  dispute,  oppose  too. 
Before  issuing  or  refusing  the  Mandamus,  the  Court 
must,  obviously,  decide  the  question  of  title ;  and  so 
the  question  is  fought  out  by  the  rival  claimants, 
much  as  in  an  ordinary  action. 

It  is  important  to  notice  that  copyhold  estates,' 
though  not  governed  by  common  law  rules,  have  always 
been  classed  as  real  property.  Thus,  on  the  death 
intestate  of  a  copyholder  having  an  estate  of  inherit- 
ance, Ms  estate  will  go  to  his  heir,  not  to  Ms  next-of- 
kin  ;  though  this  heir  will  be  ascertained,  not  by  the 
rules  of  the  common  law,  but  (subject  to  statute) 
by  the  custom  of  the  manor. 

As  a  further  consequence  of  what  has  been  premised, 
we  may  collect  these  two  main  principles,  which  are 
held  to  be  the  supporters  of  copyhold  tenure,  and 
without  wMch  it  cannot  exist :  1.  That  the  lands  be 
parcel  of,  and  situate  witMn,  that  manor  under  which 
they  are  held.  2.  That  they  have  been  demised,  or 
at  least  demisable,  by  copy  of  court  roU  immemorially. 
For  immemorial  custom  is  the  life  of  aU  tenures  by 
copy  ;  so  that  no  new  copyhold  can,  substantially 
speaking,  be  granted  at  this  day,  nor  can  any  new 
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customs  or  services  be  imposed  upon  a  copyhold 
tenement. 

In  some  manors,  where  the  custom  has  been  to 
permit  the  heir  to  succeed  the  ancestor  in  his  tenure, 
the  estates  are  styled  copyholds  of  inlieritance  ;  in 
others,  where  the  lords  have  been  more  vigilant  to 
maintain  their  rights,  they  remain  copyholds  for  life 
only.  But  the  custom  of  the  manor  has,  in  both  cases, 
so  far  superseded  the  will  of  the  lord,  that,  provided 
the  services  be  performed,  or  stipulated  for  by  fealty, 
he  cannot,  in  the  first  instance,  refuse  to  admit  the 
heir  of  the  tenant  on  the  latter's  death  ;  nor,  in  the 
second,  can  he  remove  his  present  tenant  so  long  as 
he  lives,  though  he  holds,  nominally,  by  the  precarious 
tenure  of  the  lord's  will. 

The  fruits  and  appendages  of  a  copyhold  tenure, 
that  it  hath  in  common  with  free  tenures,  are  fealty, 
services  (as  well  in  rents  as  otherwise),  rehefs,  and 
escheats.  The  two  latter  belong  only  to  copyholds 
of  inheritance,  the  former  to  those  for  life  also.  But, 
besides  these,  copyholds  have  also  heriots,  wardships, 
and  fines,  Heriots,  which  are  generally  befieved  to 
be  a  Danish  custom,  are  a  yielding  of  the  best  beast 
or  other  good  (as  the  custom  may  be)  to  the  lord  who 
may  choose  to  seize  it  on  the  death  of  the  tenant. 
This  is  plainly  a  relic  of  villein  tenure  ;  there  being 
originally  less  hardship  in  it,  when  all  the  goods  and 
chattels  belonged  to  the  lord,  and  he  might  have 
seized  them,  even  in  the  villein's  Hfetime.  These  are 
incident  to  both  species  of  copyhold  ;  but  wardships 
and  fines  to  those  of  inheritance  only.  Wardship, 
in  copyhold  estates,  partakes  both  of  that  in  chivalry, 
and  that  in  socage.  For  if  the  lord  is  guardian  (as 
he  may  be  by  special  custom),  he  is  not  accountable 
for  the  rents  and  profits.  But,  in  the  absence  of 
custom,  the  guardianship  belongs  to  the  next  of  kin 
of  the  infant  to  whom  the  copyhold  cannot  descend  ; 
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and  he,  like  the  guardian  in  socage,  is  accountable 
to  his  ward  for  the  profits.  Of  fines,  some  are  in  the 
nature  of  primer  seisins,  due  on  the  death  of  each 
tenant ;  others  are  mere  fines  for  the  alienation  of 
the  lands.  In  some  manors  only  one  of  these  sorts 
can  be  demanded,  in  some  both,  and  in  others  neither. 
They  are  sometimes  arbitrary  and  at  the  will  of  the 
lord,  sometimes  fixed  by  custom  ;  but,  even  when 
arbitrary,  the  fines  must  be  reasonable,  for  if  otherwise, 
they  might  amount  to  a  disherison  of  the  estate.  No 
fine,  therefore,  is  allowed  to  be  taken  upon  descents 
and  ahenations  (unless  in  particular  circumstances) 
of  more  than  two  years'  improved  value  of  the  estate. 

This  much  for  the  antient  tenure  of  qmre  villenage, 
and  the  modern  one  of  copyhold  at  the  will  of  the  lord, 
which  is  hneally  descended  from  it. 

But  there  is  a  species  of  this  tenure,  described 
by  Bracton,  under  the  name  sometimes  of  privileged 
villenage,  and  sometimes  of  villein  socage.  This,  he 
tells  us,  is  such  as  has  been  held  of  the  Kings  of  England 
from  the  Conquest  downwards  ;  that  the  tenants 
herein  "  villana  faciunt  servitia,  sed  certa  et  deter- 
"  minata" ;  that  they  cannot  ahene  or  transfer  their 
tenements  by  grant  or  feoffment,  any  more  than 
pure  villeins  can,  but  must  surrender  them  to  the 
■lord  or  his  steward,  to  be  granted  out  again  and  held 
in  villenage.  And  from  these  circumstances  we  may 
collect,  that  what  he  here  describes  is  no  other  than 
an  exalted  species  of  copyhold,  subsisting  at  this  day, 
viz.  the  tenure  in  antient  demesne  ;  to  which,  as  par- 
taking of  the  baseness  of  villenage  in  the  nature  of  its 
services,  and  the  freedom  of  socage  in  their  certainty, 
he  has  therefore  given  a  name  compounded  out  of  both, 
and  calls  it  villanuin  socagiuni. 

Antient  demesne,  then,  consists  of  those  lands  or 
manors,  which,  though  now  perhaps  granted  out  to 
private  subjects,  were  in  the  hands  of  the  Crown  in  the 
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time  of  Edward  the  Confessor  or  William  the  Conqueror ; 
and  so  appear  to  have  been  by  the  great  survey  in 
the  Exchequer,  called  Domesday  Book.  The  tenants 
of  these  lands,  under  the  Crown,  were  not  all  of  the 
same  order  or  degree.  Some  of  them,  as  Britton 
(a  writer  of  the  late  thirteenth  century)  testifies,  con- 
tinued for  a  long  time  pure  and  absolute  villeins, 
dependent  on  the  will  of  the  lord ;  and  those  who 
have  succeeded  them  in  their  tenures,  now  differ  from 
common  copyholders  only  in  a  few  points.  Others 
were  in  great  measure  enfranchised  by  the  royal 
favour  ;  being  only  bound,  in  respect  of  their  lands,  to 
perform  some  of  the  better  sort  of  villein  services,  but 
those  determinate  and  certain,  as,  to  plough  the 
King's  land,  to  supply  his  court  with  provisions,  and 
the  like,  all  of  which  are  now  changed  into  pecuniary 
rents.  And  in  consideration  hereof,  they  had  many 
immunities  and  privileges  granted  to  them  ;  as,  to 
try  the  right  of  their  property  in  a  peculiar  court  of 
their  own,  called  a  court  of  antient  demesne,  by  a 
pecuhar  process,  denominated  a  writ  of  right  close, 
by  analogy  with  the  '  writ  of  right  patent '  open  to  the 
freeholder  in  the  King's  Courts  ;  not  to  pay  toll  or 
taxes  ;  not  to  contribute  to  the  expenses  of  knights 
of  the  shire  ;   not  to  be  put  on  juries,  and  the  like. 

These  tenants,  therefore,  though  their  tenure  be 
in  a  manner  copyhold,  yet  have  an  interest  equivalent 
to  a  freehold  ;  for  though  their  services  were  of  a  base 
and  villeinous  original,  yet  the  tenants  were  esteemed 
in  all  other  respects  to  be  highly  privileged  villeins,, 
and  especially  in  this,  that  their  services  were  fixed 
and  determinate,  and  that  they  could  not  be  com- 
pelled (hke  pure  villeins)  to  rehnquish  these  tenements 
at  the  lord's  will  ;  "  et  ideo,''  says  Bracton,  "  dicuntur 
"  liberi.^'  Britton,  also,  from  such  their  freedom,  caUs 
them  absolutely  sokemen,  and  then-  tenure  sokemanries, 
which    he    describes    to    be,    "  lands    and    tenements, 
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"  which  are  not  held  by  knight-service,  nor  by  grand 
"  serjeanty,  nor  by  petit,  but  by  simple  services,  being, 
"as  it  were,  lands  enfranchised  by  the  King  or  his 
"  predecessors,  from  their  antient  demesne."  And 
the  same  name  is  also  given  them  in  Fleta,  another 
law  book  of  the  thirteenth  century. 

.  E.  Finally,  since  Bracton  wrote,  there  has  grown 
up,  as  we  have  explained,  a  fifth  species  of  tenure, 
commonly  described  as  leasehold,  or,  more  correctly, 
as  tenure  by  lease  for  years. 

The  essence  of  leasehold  tenure  is,  that  the  interest 
of  the  lessee,  known  technically  as  the  '  term,'  should 
be  incapable  of  lasting  beyond  a  definite  calendar  date, 
however  distant.  The  fact  that  it  may  be  put  an 
end  to  before  that  date  is  immaterial  for  this  purpose. 
Thus  a  demise  to  A.  for  1000  years,  if  B.  shall  so  long 
five,  Hmits  a  leasehold  interest,  because  it  cannot  by 
any  possibility  last  beyond  a  thousand  years,  which 
is  a  definite  calendar  period,  though  it  will,  with 
practical  certainty,  end  at  an  unknown  date  before 
the  expiry  of  that  period.  On  the  other  hand,  a 
lease  to  A.  during  the  hfe  of  B.  (simply),  creates  a 
freehold  interest  pur  autre  vie. 

In  addition  to  certainty  of  termination,  a  term  of 
years  ought  to  have  a  certainty  of  commencement. 
But  if  the  demise  makes  no  express  provision  on  this 
point,  the  term  will  be  assumed  to  commence  from 
the  day  following  the  day  of  the  demise.  It  should  be 
noticed,  however,  that  the  demise  itself,  though  it 
limits,  does  not  create  the  estate,  which  is  not  com- 
pletely in  existence  until  the  lessee  enters  on  the  land. 
Before  that,  the  lessee  has  only  an  interesse  termini, 
which,  though  it  may  be  disposed  of  by  him.  and  passes 
to  his  representatives  on  his  death,  is  really  only  in 
the  nature  of  a  contract  until  completed  by  entry. 
It  is,  in  fact,  the  old  contract  which  the  Courts  in  the 
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thirteenth  century  refused  to  treat  as  an  interest  in 
land  at  all ;  and  the  entry  of  the  lessee  is  essential 
to  give  him  an  estate,  because  an  action  of  ejectment 
is  an  action  of  trespass,  and  no  action  of  trespass  can 
be  brought  except  by  a  person  'possessed  of  the  land. 

Another  almost  universal,  though  not  absolutely 
essential,  feature  of  a  true  demise  is  the  reservation 
of  rent.  This  may  be  either  in  money  or  kind  ;  but 
it  is  one  of  the  curious  survivals  of  the  historical 
origin  of  leasehold  tenure  that  the  rent  reserved  must 
not  be  any  part  of  the  produce  of  the  land  demised. 
For  it  was  characteristic  of  the  earhest  terms  of  years 
that  they  were  created  in  favour  of  persons  who 
agreed  to  render  a  '  ferm,'  or  fixed  amount  (whence 
our  word  'farmer'),  for  the  use  of  the  land,  instead 
of,  as  a  baihff  would,  being  responsible  for  an  account 
of  the  actual  produce.  To  secure  the  payment  of 
this  rent  or  render,  the  lessor  from  the  earhest  times 
claimed  and  exercised  the  right  of  distress  ;  one  of  the 
surest  proofs  that  leasehold  was,  in  fact,  treated  as 
a  tenure,  though  the  name  was  denied  to  it.  For 
the  right  of  distress  is  a  universal  sign  of  the  relation- 
ship of  lord  and  vassal ;  and  it  is  only  because  the 
fall  in  the  value  of  money  long  ago  rendered  socage 
rents  so  unimportant  that  they  ceased  to  be  collected, 
that  the  modern  lawyer  thinks  of  distress  (the  mode  of 
exercising  which  will  be  discussed  at  a  later  stage  of 
this  work)  as  specially  connected  with  leasehold  tenure. 

Finally,  before  leaving  for  the  present  this  important 
subject,  we  may  mention  that  not  all  terms  of  years 
are  the  subject  of  leasehold  tenure.  As  we  shall  see 
later  on,  it  was  at  one  time  very  common  to  create 
terms  of  years  by  way  of  use  for  various  purj)oses, 
where  it  was  desired  not  to  interfere  with  the  title 
to  the  freehold.  These  terms,  upon  which  no  rent 
or  other  Habihty  was  reserved,  created  no  tenure 
between  the  parties  to  them,   and  conseciuently  no 
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right  of  distress  ;  and  they  must  be  carefully  distin- 
guished from  terms  of  years  created  by  demise,  which 
are  the  true  subjects  of  leasehold  tenure.  But  it  is 
impossible  for  the  reader  to  understand  the  nature  of 
them,  until  he  has  grasped  the  operation  of  a  con- 
veyance under  the  Statute  of  Uses.  This  will  be  the 
subject  of  a  later  chapter. 
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CHAPTER  III. 

ESTATES    OF   INHERITANCE, 


The  next  objects  of  our  disquisition  are  the  nature 
and  properties  of  estates.  An  estate  in  land  signifies 
such  interest  as  the  tenant  hath  therein  ;  so  that  if  a 
man  grants  all  liis  estate  in  Dale  to  A.  and  his  heirs, 
everything  that  he  can  possibly  grant  shall  pass 
thereby.  It  is  called  in  Latin  status,  signifying  the 
condition  or  circumstance  in  which  the  owner  stands 
with  regard  to  the  land.  Strictly  speaking,  the  term 
'  estate  '  is  only  apphcable  to  those  interests  which 
include  possession  of  the  land  as  of  right ;  and  in  that 
sense  it  will  be  used  in  this  chapter.  But  it  is  the 
practice  to  speak  generally  of  all  interests  in  land, 
other  than  mere  powers  or  possibihties  of  succes- 
sion, as  '  estates  '  ;  and,  though  this  practice  is  to  be 
deprecated,  the  student  must  be  warned  of  its  existence. 

In  treating,  then,  of  estates,  we  shall  consider  them 
in  a  fourfold  view  :  first,  with  regard  to  the  quantity  of 
interest  which  the  tenant  has  in  the  tenement,  i.e., 
the  extent  of  his  rights  over  the  land  ;  second,  with 
regard  to  the  certainty  with  which  that  quantity  of 
interest  is  to  be  enjoyed  ;  thirdly,  with  regard  to  the 
time  at  which  it  is  to  be  enjoyed  ;  and,  fourthly,  with 
regard  to  the  nurnber  and  connections  of  the  tenants. 

First,  with  regard  to  the  quantity  of  interest  which 
the  tenant  has  in  the  tenement,  this  is  measured  by  its 
duration  and  extent.  Thus,  either  his  right  of  pos- 
session is  to  subsist  for  an  uncertain  period,  during 
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his  own  life,  or  the  life  of  another  man  ;  to  determine 
at  his  own  decease,  or  to  remain  to  his  descendants 
after  him  ;  or  it  is  circumscribed  within  a  certain 
number  of  years,  months,  or  days  ;  or,  lastly,  it  is 
infinite  and  unlimited,  being  vested  in  him  and  his 
representatives  for  ever.  And  this  occasions  the 
primary  division  of  estates  into  such  as  are  freehold, 
and  such  as  are  less  than  freehold. 

An  estate  of  freehold,  Jibernm  tenementvm,  or  frank 
tenement,  is  an  estate  either  of  inheritance  or  for  life, 
held  by  free  tenure.  And  it  is  material  to  our  proper 
Conception  of  it  to  remark,  that  at  the  Common  Law, 
and  prior  to  certain  alterations  in  our  system  to  be 
hereafter  explained,  an  estate  of  this  description  could 
in  general  be  created  or  transferred  only  by  the 
ceremony  called  livery  of  seisin,  attended  with  proper 
words  of  donation  ;  which  ceremony  consisted,  as  its 
name  imports,  of  a  solemn  delivery  of  possession. 
This  method  of  conveyance  is  still  capable  of  being  used, 
and  is  called  a  feoffment ;  the  parties  between  whom 
it  takes  place  being  called  respectively  the  feoffor  and 
the  feoffee.  By  the  common  law,  the  donation  with 
which  the  livery  is  accompanied  might  be  merely 
oral ;  but,  by  the  Statute  of  Frauds,  passed  in  the 
year  1677,  s.  3,  some  instrument  in  writing,  under 
the  signature  of  the  feoffor  (or  his  agent  by  writing 
lawfully  authorised),  was  made  requisite.  And  a  deed 
is  now  required  as  evidence  of  a  feoffment,  by  the 
Real  Property  Act,  1845,  s.  3. 

Estates  of  freehold,  again,  are  divisible  into  estates  of 
inheritance,  and  estates  not  of  inheritance.  The  former 
are  again  divided  into  inheritances  absolute,  or  fee 
simple  ;  and  inheritances  limited,  one  species  of  which 
we  usually  call  fee  tail. 

I.  Tenant  in  fee  simple  (or,  as  he  is  frequently  styled, 
tenant  in  fee)  is  he  that  hath  lands,  tenements,  and 


48    BK.  II.  THE  LAW  OF  PROPERTY. — PT.  I.  IN  LAND. 

hereditaments,  to  hold  to  him  and  his  heirs  for  ever  ; 
generally,  absolutely,  and  simply  ;  wdthout  mentioning 
lohat  heirs,  but  referring  that  to  his  own  pleasure,  or  to 
the  disposition  of  the  law.  The  true  meaning  of  the 
word  '  fee,'  feodum,  is  the  same  with  that  of  feud  or 
fief,  and  in  its  original  sense  it  is  taken  in  contradistinc- 
tion to  allodium,  or  absolute  ownership  ;  it  being  a 
received  and  now  undeniable  principle  in  our  law,  that 
all  the  lands  in  England  are  holden  mediately  or 
immediately  of  the  King.  The  King  alone  therefore 
has  the  absolutum  et  directum,  dominium.  But,  as  Sir 
Martin  Wright  observes,  the  doctrine  "that  all  lands 
"  are  holden  "  having  been  for  so  many  ages  a  fixed  and 
undeniable  axiom,  our  modern  EngHsh  lawyers  do 
very  rarely  use  the  word  '  fee  '  in  that  its  primary 
sense,  but  generally  use  it  to  express  the  continuance 
or  quantity  of  estate.  A  fee,  therefore,  in  general, 
signifies  an  estate  of  inheritance  ;  being  the  highest 
and  most  extensive  interest  that  a  man  can  have  in 
a  feud. 

The  fee  simple  or  inheritance  of  lands  and  tenements, 
except  in  the  rare  cases  in  which  no  greater  interest  than 
a  term  of  years  has  been  granted  by  the  Crown,  must, 
almost  of  necessity,  be  vested  and  reside  in  some  person 
or  other  ;  though  divers  inferior  estates  may  be  carved 
out  of  it.  As  if  one  grants  a  lease  for  twenty-one  years, 
or  for  one  or  two  hves,  the  fee  simple  remains  vested  in 
him  and  his  heirs  ;  and  though,  after  the  determination 
of  those  3^ears  or  hves,  the  land  reverts  to  the  grantor  or 
his  heirs,  the  only  change  that  occurs  is,  that  the  posses- 
sion of  the  land,  which,  during  the  term,  was  in  the 
lessee,  now  vests  in  the  grantor  or  his  heirs.  Yet  -some- 
times the  fee  may  be  in  abeyance,  that  is  (as  the  word 
signifies)  in  expectation,  remembrance,  and  contempla- 
tion of  law  ;  and  this  happens  where  there  is  no  person 
in  esse,  in  whom  it  may  vest  and  abide,  though  the 
law  considers  it  as  always  potentially  existing.     Thus, 
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in  a  gi'cant  to  John  for  life,  and  afterwards  to  the  heirs 
of  Richard,  the  inheritance  is  plainly  granted  neither  to 
John  nor  Richard,  nor  can  it  vest  in  the  heirs  of  Richard 
till  his  death  ;  for  nerno  est  hceres  viventis.  At  the 
same  time,  it  has  plainly  passed  from  the  grantor.  It 
remains  therefore  in  waiting,  or  abeyance,  during  the 
life  of  Richard. 

The  word  '  heirs  '  used  to  be  necessary  in  the  feoff- 
ment, in  order  to  make  a  fee  or  inheritance  ;  for  if 
the  land  was  given  to  a  man  '  for  ever,'  or  to  him 
'  and  his  assigns  for  ever,'  this  vested  in  him  but  an 
estate  for  life.  This  very  great  nicety  about  the  in- 
sertion of  the  word  '  heirs  '  in  all  feoffments  and  grants, 
was  a  reUc  of  the  feudal  strictness  by  which  it  was 
required  that  the  form  of  the  donation  should  be  punc- 
tiliously pursued.  And  therefore,  as  the  personal 
abilities  of  the  donee  were  originally  supposed  to  be  the 
only  inducements  to  the  gift,  the  donee's  estate  in  the 
land  extended  only  to  his  own  person,  and  subsisted  no 
longer  than  his  life,  unless  the  donor,  by  an  express 
provision  in  the  grant,  gave  it  a  longer  continuance,  and 
extended  it  also  to  his  heirs.  But  now,  by  the  Convey- 
ancing Act,  1881,  s.  51,  it  is  no  longer  necessary  to  use 
the  word  '  heirs  '  in  any  deed  ;  but  it  is  sufiQcient  to  say 
that  the  conveyance  is  'in  fee  simple.'  And,  long 
before  the  date  of  that  statute,  the  rigour  of  the  rule 
had  been  modified  by  several  exceptions,  of  which  the 
two  following  were  the  most  important. 

In  grants  of  land  to  corporations  sole  and  their 
successors,  the  word  '  successors  '  supplies  the  place  of 
'  heirs  '  ;  for,  as  heu's  take  from  the  ancestor,  so  doth 
the  successor  from  the  predecessor.  But,  even  in  a 
grant  to  a  bishop,  or  other  sole  spiritual  corporation,  in 
frankalmoign,  the  word  '  frankalmoign  '  suppUes  the 
place  of  both  '  heir '  and  '  successors ' ;  and,  in  such  a 
case,  a  fee  simple  vests  in  such  sole  corporation.  It 
is  said  that,  in  a  grant  of  lands  of  any  tenure  to  a 
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corporation  aggregate,  the  word  '  successors  '  is  not 
necessary,  though  usually  inserted  ;  for,  as  the  cor- 
poration never  dies,  such  estate  is  perpetual,  or  equiva- 
lent to  a  fee  simple,  and  therefore  the  law  allows  it 
to  be  one.  But  it  is  always  better,  in  such  a  grant, 
to  insert  the  word  '  successors,'  for  the  avoidance  of 
disputes. 

Again,  the  old  feudal  rule  never  extended  to  disposi- 
tions in  wills— in  which,  as  they  were  introduced  at  a 
time  when  the  feudal  rigour  was  fast  wearing  out,  a 
more  hberal  construction  has  always  been  allowed. 
And  therefore,  a  devise  to  a  man  '  for  ever,'  or  to 
one  '  and  his  assigns  for  ever,'  or  to  one  '  in  fee  simple,' 
has  always  been  construed  to  intend  an  estate  of 
inheritance ;  because  the  intention  of  the  devisor  was 
sufficiently  plain  from  the  words  of  perpetuity  annexed, 
though  he  had  omitted  the  legal  words  of  inheritance. 
If,  however,  the  devise  were  simply  to  a  man  '  and  his 
assigns,'  or  to  a  man,  simply,  without  annexing  any 
words  of  perpetuity,  the  devisee  was,  at  one  time,  held 
to  take  only  an  estate  for  life  ;  but  now,  by  the  Wills 
Act,  1837,  s.  28,  where  any  real  estate  is  devised  without 
words  of  limitation,  the  devise  will  pass  the  whole 
interest  of  the  testator,  unless  a  contrary  intention 
appears  by  the  will. 

There  need  not  much  be  said  about  the  rights  of  a 
tenant  in  fee  simple  ;  for,  a  fee  simple  is  the  largest 
estate  known  to  the  law,  and  is  as  nearly  complete 
ownership  as  possible  of  the  land,  without  being  in 
theory  more  than  an  estate.  Consequently,  in  the 
absence  of  any  grant,  covenant,  or  agreement,  express 
or  implied,  binding  at  law  or  in  equity,  entered  into 
by  himseK  or  his  predecessors  in  title  (e.g.,  covenants 
restricting  the  user  of  the  land  for  particular  purposes), 
and  subject  to  the  general  law  of  nuisance,  a  tenant  in 
fee  simple  may  use  the  land  as  he  Hkes,  may  cultivate 
it  or  leave  it  waste,  may  pull  down,  alter,  or  construct 
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buildings,  ma}'  cut  timber,  open  mines,  create  encum- 
brances, may,  in  short,  make  any  advantage  that  he 
can  out  of  the  land.  Apparently,  a  tenant  in  fee 
simple  whose  estate  is  liable  to  be  diverted  by  what  is 
called  an  '  executory  limitation  '  (to  be  hereafter 
explained),  to  another  person,  may  be  restrained  from 
committing  such  acts  of  wanton  destruction  as  go 
by  the  name  of  'equitable  waste'  ;  but  that  is  the 
utmost  extent  to  which  his  rights  are  restricted. 
The  student  must,  therefore,  beware  of  assuming  that 
a  conveyance  '  to  A.  and  his  heirs,''  gives  A.'s  prospec- 
tive heirs  any  right  to  restrain  A.  from  deahng  as  he 
likes  with  the  land,  or  ahenating  it,  or  otherwise  acting 
in  a  manner  harmful  to  the  interests  of  his  successors. 
For  one  thing,  nemo  est  hceres  viventis ;  and,  therefore, 
till  A.  be  dead,  no  one  is  legally  his  '  heir.'  For  another, 
it  was  settled,  centuries  ago,  that  in  such  a  clause  the 
words  '  and  his  heirs,'  are  merely  '  words  of  Hmita- 
tion,  not  of  purchase,'  i.e.,  they  merely  mark  out  the 
extent  and  duration  of  A.'s  estate  ;  they  do  not  confer 
any  interest,  present  or  future,  upon  his  heirs. 

Another  highly  technical  but  somewhat  important 
feature  of  an  estate  in  fee  simple  should  be  noticed. 
It  cannot  be  directly  created  de  novo  at  the  present 
day  by  any  person  but  the  King.  A.,  tenant  in  fee 
simple,  can  aUenate  that  fee  simple  to  B.  ;  he  cannot 
convey  to  B.  and  his  heirs,  to  hold  of  him  (A.)  a  (new) 
fee  simple.  This  is  the  result  of  the  great  statute  Qtiia 
Emptores,  before  alluded  to,  passed  in  the  year  1290 
(18  Edw.  I,  c.  1)  to  settle  a  dispute  which  had  long 
agitated  judges  and  lawyers.  Could  a  vassal  ahenate 
his  land  without  his  lord's  licence  ?  On  strict  feudal 
principles,  he  could  not ;  for  the  feudal  tie  between 
lord  and  vassal  was  too  personal  to  admit  of  it  being 
transferred  at  the  will  of  either  party  without  the 
consent  of  the  other.  But,  when  feudahsm  came  to 
be  merely  a  form  of  property,  the  reason  for  this  bar 
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disappeared  ;  and  people  began  to  treat  land  much 
as  they  do  at  the  present  day,  as  an  article  to  be 
bought  and  sold.  But  there  were  two  ways  in  which  a 
tenant  might  attempt  to  ahenate.  He  might  either 
sub-infeudate,  i.e.,  grant  an  estate  in  his  land  to  a  sub- 
vassal,  or  he  might  substitute,  i.e.,  he  might  put  a  new 
vassal  in  his  own  place.  Bracton  took  the  view  that 
the  former  process  was  lawful,  even  without  the  lord's 
consent,  but  not  the  latter.  But,  for  reasons  which  are 
too  technical  to  explain  here,  the  lord  of  the  alienating 
vassal  dishked  the  latter  sub-infeu dating,  even  more 
than  he  dishked  him  substituting.  So,  in  the  year 
1290,  the  parties  arrived  at  a  compromise,  by  which, 
in  the  words  of  the  Statute  of  Quia  Emptores  :  "  from 
"  henceforth  it  shall  be  lawful  to  every  freeman  to 
"  sell  at  his  own  pleasure  his  lands  and  tenements, 
"  or  part  of  them,  so  that  the  feoffee  [i.e.,  the  pur- 
"  chaser)  shall  hold  the  same  lands  or  tenements  of 
"  the  cliief  lord  by  such  services  and  customs  as  those 
"  by  which  his  feoffor  (the  seller)  held  before  .  .  .  and 
"it  is  to  be  known  that  this  statute  holds  place  only 
*'  of  lands  sold  to  be  held  in  fee  simple." 

Several  important  consequences  have  followed  from 
this  statute  ;  though  they  do  not  all  appear  to  be 
exactly  within  its  provisions.  We  have  already  seen, 
that  it  is  assumed  to  have  put  an  end  to  ahenation 
in  frankalmoign  by  subjects.  It  is  also  generally 
regarded  as  having  put  a  stop  to  the  creation  of  new 
manors  ;  though,  so  far  as  copyhold  fees  are  con- 
cerned, they  are  clearly  not  within  the  words  of  the 
statute.  It  undoubtedly  is  responsible  for  the  doc- 
trine, that  "  there  cannot  be  any  remainder  after  a 
"  fee  simple  "—a  doctrine  of  which  we  shall  shortly 
notice  the  apphcation.  Again,  it  is  the  best  authority 
to  quote  in  favour  of  that  most  important  rule  that, 
except  in  the  hands  of  a  married  woman,  a  fee  simple 
can  never  be  subject  to  a  general  restraint  on  aUena- 
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tion.  The  reasons  given  for  this  last  rule  arc  some- 
times mysterious,  e.g.,  that  such  a  restraint  is  *'  re- 
"  pugnant  to  the  nature  of  the  estate."  The  simpler 
plan  is  to  say,  that  the  Statute  Quia  Emptores  has 
expressly  laid  it  down  that  all  tenants  in  fee  simple 
may  sell  their  estates.  Above  all,  it  is  more  responsible 
than  anjT^  other  cause  for  the  curious  fact  that,  sub- 
stantially speaking,  such  a  thing  as  a  fee  simple 
estate  subject  to  a  money  rent  is  almost  unknown. 
Originally,  as  is  well  known,  most  fee  simples  were 
subject  to  money-rents  (doubtless  a  composition, 
originally,  for  personal  services).  But,  inasmuch  as 
no  rent-5emce  can  have  been  imposed  (except  by  the 
Crown)  on  any  fee  simple  since  the  year  1290  (for  no 
new  fee  simple  can  have  been  created  since  that  date 
by  a  subject)  there  has  been  no  opportunity,  as  in 
leaseholds,  of  revising  fee  simple  rents  to  accord  with 
changes  in  the  value  of  money.  And  it  is  one  of  the 
cardinal  facts  of  not  only  Enghsh  but  European 
history,  that  the  value  of  money  has  been  faUing, 
sometimes  steadily,  sometimes  suddenly,  for  the  last 
five  centuries,  till  it  is  now  worth  but  a  fraction  of 
what  it  was  in  the  thirteenth  century.  Consequently, 
the  fee  simple  rents  of  the  thirteenth  century  dwindled 
in  value  till  they  became  not  worth  collecting,  and, 
in  fact,  ceased  to  be  collected. 

II.  We  are  next  to  consider  Hmited  fees,  or  such 
estates  of  inheritance  as  are  clogged  and  confined  with 
conditions,  or  qualifications,  of  any  sort.  And  this  we 
may  divide  into  two  kinds  :  1.  qualified  or  base  fees, 
and  2.  fees  conditional,  so  called  at  the  common  law  ; 
and  afterwards  fees  tail,  in  consequence  of  the  statute 
De  Donis. 

1..A  base,  or  quahfied,  fee  is  such  a  one  as  has  a 
qualification  subjoined  thereto  ;  and,  although  it  is 
capable  of  lasting  for  ever,  it  must  be  determined  if 


54   BK.  II.  THE  LAW  OF  PROPERTY. — PT.  I.  IN  LAND. 

ever  the  qualification  annexed  to  it  is  at  an  end.  As 
in  the  case  of  a  grant  to  A.  and  his  heirs  '  tenants  of  the 
manor  of  Dale ' :  here,  whenever  A.  or  the  heirs  of  A. 
cease  to  be  tenants  of  that  manor,  the  grant  is  entirely 
defeated.  So,  when  Henry  VI  granted  to  John  Talbot, 
lord  of  the  manor  of  Kingston-Lisle  in  Berks,  that  he 
and  his  heirs,  lords  of  the  said  manor,  should  be  peers 
of  the  realm,  by  the  title  of  barons  of  Lisle  ;  here  John 
Talbot  had  a  base  or  quahfied  fee  in  that  dignity,  and 
the  instant  he  or  his  heirs  quitted  the  seignory  of  this 
manor  the  dignity  was  at  an  end.  This  estate  is  a 
fee,  because  by  possibihty  it  may  endure  for  ever  in  a 
man  and  his  heirs  ;  yet,  as  that  duration  depends  upon 
the  concurrence  of  collateral  circumstances,  which 
qualify  and  debase  the  purity  of  the  donation,  it  is 
therefore  a  qualified  or  base  fee.  But  such  estates 
are  now  rarely  limited,  and  are  perhajjs  best/  called 
'  determinable  fees  '  ;  the  term  '  base  fee  '  being,  almost 
invariably,  apphed  to  a  different  kind  of  estate,  viz., 
that  erected  by  an  imperfect  attempt  to  bar  an  estate 
tail,  hereafter  to  be  described. 

2.  A  conditional  fee  at  the  common  law  was  a  fee 
restrained  to  some  particular  heirs,  exclusive  of  others  ; 
as  to  the  heirs  of  a  man's  body,  by  which  only  liis  Hneal 
descendants,  or  the  lineal  descendants  of  one  of  his 
ancestors,  were  admitted  in  exclusion  of  collateral 
heirs,  or  to  the  heirs  male  of  his  body,  in  exclusion  both 
of  collaterals  and  of  Hneal  females  also.  Now  our 
ancestors  held,  that  such  a  gift  (to  a  man  and  '  the 
heirs  of  his  body ')  was  a  gift  in  fee  simple  upon  con- 
dition that  it  should  revert  to  the  donor,  if  the  donee 
had  no  heirs  of  his  body.  So  that,  as  soon  as  the 
donee  had  any  issue  born,  his  estate  was  supposed  to 
become  absolute  by  the  performance  of  the  condition  ; 
at  least  for  these  three  purposes  :  (a)  to  enable  the 
donee  to  aUene  the  land,  and  thereby  to  bar  not  only 
his  own  issue,  but  the  donor  of  his  interest  in  the  rever- 
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sion  ;  (6)  to  subject  the  donee  to  forfeit  his  estate  for 
treason,  which,  till  issue  born,  he  was  not  able  to  do, 
except  for  the  period  of  his  own  life  ;  for  otherwise  the 
inheritance  of  the  issue,  and  the  reversion  of  the  donor, 
might  have  been  defeated  ;  (c)  to  empower  the  donee 
to  charge  the  land  with  rents,  commons,  and  other 
encumbrances,  so  as  to  bind  his  issue.  And  this  was 
thought  the  more  reasonable,  because,  by  the  birth  of 
issue,  the  possibihty  of  the  donor's  reversion  was 
rendered  more  distant  and  precarious  ;  and  his  interest 
seems  to  have  been  the  only  one  which  the  law,  as  it 
then  stood,  was  sohcitous  to  protect,  without  much 
regard  to  the  right  of  succession  intended  to  be  vested 
in  the  issue.  However,  if  the  donee  did  not  in  fact 
ahene  the  land,  the  course  of  descent  was  not  altered 
by  this  performance  of  the  condition  ;  for,  if  the  issue 
had  afterwards  died,  the  land  by  force  of  the  condition 
reverted  to  the  donor.  For  wliich  reason,  in  order  to 
subject  the  land  to  the  ordinary  course  of  descent, 
the  donees  of  these  conditional  fees  simple  took  care  to 
ahene  as  soon  as  they  had  performed  the  condition  by 
having  issue  ;  and  afterwards  repurchased  the  land, 
which  gave  them  a  fee  simple  absolute,  that  would 
descend  to  the  heirs  general,  according  to  the  course 
of  the  common  law.  And  thus  stood  the  old  law 
with  regard  to  conditional  fees.  Which  things,  says 
Sir  Edward  Coke,  though  they  seem  antient,  are  yet 
necessary  to  be  known  ;  as  well  for  the  declaring  how 
the  Common  Law  stood  in  such  cases,  as  for  the  sake 
of  annuities,  and  such  like  inheritances,  which  are  not 
within  the  statutes  of  entail,  and  therefore  remain  as 
at  the  Common  Law. 

The  inconvenience  which  attended  these  hmited  and 
fettered  inheritances  was  probably  what  induced  the 
judges  to  give  way  to  this  subtle  finesse  (for  such  it 
undoubtedly  was),  in  order  to  shorten  the  duration  of 
these  conditional  estates.     But  the  great  landowners, 
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the  chief  erectors  of  such  conditional  estates,  by  way 
of  marriage  portions  to  their  children,  put  a  stop  to 
this  construction  of  the  hmitation,  by  procuring  the 
Statute  of  Westminster  the  Second  (commonly  called 
the  statute  De  Donis  Conditionalihus)  to  be  made  in 
the  year  1285  (13  Edw.  I,  c.  1)  ;  by  which  statute  it 
was  enacted,  that  thenceforth  the  will  of  the  donor 
should  be  observed  secundum  formam  doni,  so  that, 
where  lands  were  given  to  a  man  and  the  heirs  of  his 
body,  they  should,  notwithstanding  any  aUenation  by 
the  donee,  go  to  his  issue,  if  there  were  any,  and,  if 
issue  failed,  should  revert  to  the  donor.  And  the  judges 
soon  afterwards  determined  that,  under  such  a  hmita- 
tion, and  upon  the  true  construction  of  the  Act,  the 
donee  had  no  longer  a  conditional  fee  simple,  but  a 
fee  tail,  leaving  in  the  donor  the  ultimate  fee  simple. 
And  hence  it  is,  that  Littleton  tells  us  that  tenant 
in  fee  tail  is  by  virtue  of  the  Statute  of  Westminster 
the  Second. 

Having  thus  shown  the  original  of  estates  tail,  we 
now  proceed  to  consider  what  things  may,  or  may  not, 
be  entailed  under  the  statute  De  Donis.  '  Tenements  ' 
is  the  only  word  used  in  the  statute  ;  and  this  Sir 
Edward  Coke  expounds  to  comprehend  all  corporeal 
hereditaments  whatsoever,  and  also  all  incorporeal 
hereditaments  which  savour  of  the  realty,  that  is, 
which  come  out  of  corporeal  ones,  or  which  con- 
cern, or  are  annexed  to,  or  may  be  exercised  within 
the  same  :  as  rents,  estovers,  commons,  and  the  like. 
Also  offices  and  dignities,  which  concern  lands,  or  have 
relation  to  fixed  and  certain  places,  may  be  entailed. 
But  mere  personal  chattels,  which  savour  not  at  all 
of  the  realty,  cannot  be  entailed.  Neither  can  an 
office  which  merely  relates  to  such  personal  chattels  ; 
nor  an  annuity,  which  charges  only  the  person,  and 
not  the  lands,  of  the  grantor.  But  in  them,  if  granted 
to  a  man  and  the  heirs  of  his  body,  the  grantee  hath 
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still  a  fee  conditional  at  the  common  law,  as  before 
the  statute  ;  and  by  his  ahenation  may  bar  the  heir 
or  reversioner. 

Next,  as  to  the  several  species  of  estates  tail,  and 
how  they  are  respectively  created. 

Estates  tail  are  either  general  or  special.  Tail  general 
is  where  lands  and  tenements  are  given  to  one  and  the 
heirs  of  liis  body  begotten,  generally  ;  which  is  called 
tail  general,  because,  how  often  soever  such  donee  in 
tail  be  married,  his  issue  in  general  by  all  and  every 
such  marriage  is,  in  successive  order,  capable  of  in- 
heriting the  estate  tail  per  formam  doni.  Tenant  in 
tail  special  is  where  the  gift  is  restrained  to  the  heirs, 
or  certain  heirs,  of  the  donee's  body  by  a  particular 
person ;  as  where  lands  and  tenements  are  given 
to  a  man  and  the  heirs  of  his  body,  on  Mary  his  now 
wife  to  be  begotten.  Here  no  issue  can  inherit  but 
such  issue  as  is  engendered  between  them  two  ;  not 
such  as  the  husband  may  have  by  another  wife.  And 
therefore  it  is  called  '  special  tail.' 

Estates  in  general  and  special  tail  are  fiu-ther  diver- 
sified by  the  distinction  of  sexes  in  such  entails  ;  for 
both  of  them  may  either  be  in  tail  male  or  in  tail 
female.  As  if  lands  be  given  to  a  man  and  the  heirs 
male  of  his  body  begotten,  this  is  an  estate  in  tail 
male  general ;  but  if  to  a  man  and  the  heirs  female 
of  his  body  on  his  present  wife  begotten,  this  is  an 
estate  in  tail  female  special.  And  in  case  of  an 
entail  male,  the  heirs  female  of  the  body  shall  never 
inherit,  7ior  any  derived  from  them,  ;  nor,  e  couverso, 
the  heirs  male,  in  case  of  the  gift  in  tail  female.  Thus, 
if  the  donee  in  tail  male  hath  a  daughter  who  dies 
leaving  a  son,  such  grandson  in  this  case  cannot 
inherit  the  estate  tail ;  for  he  cannot  deduce  liis 
descent  wholly  through  heirs  male.  And,  therefore, 
if  a  man  hath  two  estates  tail,  the  one  in  tail  male, 
the  other  in  tail  female,  and  he  hath  issue  a  daughter, 
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which  daughter  hath  issue  a  son  ;  this  grandson  can 
succeed  to  neither  of  the  estates.  For  he  cannot 
deduce  his  descent  wholly  either  in  the  male  or  in  the 
female  hue.  It  should  be  particularly  noticed  by 
the  student,  that  it  is  not  possible  to  Umit  an  estate  in 
fee  simple  to  the  heirs  of  a  particular  sex.  Thus, 
a  conveyance  by  deed  to  A.  '  and  his  heirs  male  ' 
would  give  A.  an  ordinary  fee  simple,  descendible  to 
all  his  heirs  in  due  order.  And  though,  doubtless, 
such  an  expression  in  a  will  would  not  be  entirely 
ineffective,  effect  would  only  be  given  to  it  by  assuming 
that  the  testator  meant  to  devise,  not  a  fee  simple 
restricted  to  male  heirs,  but  an  estate  in  tail  male. 

As  the  word  '  heirs  '  used  to  be  necessary,  in  a  deed, 
to  pass  a  fee,  so  the  word  '  body  '  (or  some  other 
'  words  of  procreation  ')  used  to  be  also  necessary 
to  create  a  fee  tail.  If,  therefore,  either  the  words 
of  inheritance  or  the  words  of  procreation  were 
omitted,  albeit  the  others  were  inserted  in  the  grant, 
this  would  not  make  an  estate  tail.  For  example,  if 
the  grant  were  to  a  man  '  and  the  issue  of  his  body,' 
to  a  man  '  and  his  seed,'  to  a  man  '  and  his  children 
or  offspring  ' — all  these  would  be  but  estates  for  hfe, 
there  wanting  the  words  of  inheritance.  But  in  last 
wiUs  and  testaments,  wherein  greater  indulgence  is 
allowed,  an  estate  tail  could  always  (when  devises 
were  allowed  at  aU)  be  created  by  a  devise  to  a  man 
'  and  his  seed,'  or  to  a  man  '  and  his  heirs  male  '  ; 
or  by  other  irregular  modes  of  expression.  And  now, 
by  the  Conveyancing  Act,  1881,  s.  51,  it  is  no  longer 
necessary  for  the  creation  of  an  estate  tail,  even  by 
deed,  to  use  the  words  '  heirs  of  the  body  '  ;  but  it 
sufl&ces  to  say  '  in  tail,'  with  or  without  the  word 
'  male  '  or  '  female,'  as  may  be  required. 

Save  in  the  power  of  ahenation,  the  tenant  in  tail 
had  all  the  rights,  and  his  estate  was  subject  to  most 
of  the  incidents,   of  an  estate  in  fee  simple.     Thus, 
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the  tenant  in  tail  might,  with  impunity,  commit  waste 
of  the  land.  His  widow  was  entitled  to  dower  ;  and 
the  husband  of  a  deceased  tenant  in  tail  to  curtesy. 
To  tliis  rule  there  was  but  one  exception,  in  the  case 
of  the  tenant  in  tail  after  possibility  of  issue  extinct,  to 
be  hereafter  explained  (pp.  70-71).  But  it  was  not 
until  the  reign  of  Henry  VIII  that  the  estate  tail  was 
rendered  liable  to  forfeiture  for  treason  ;  and  it  was 
never  forfeited  for  the  felony  of  the  tenant  in  tail. 

Thus  much  for  the  nature  of  estates  tail,  the  estab- 
Hshment  of  which  occasioned  infinite  difficulties  and 
disputes.  ChikU'en  grew  disobedient  when  they  knew 
they  could  not  be  disinherited.  Farmers  were  ousted 
of  their  leases  made  by  tenants  in  tail ;  for,  if  such 
leases  had  been  valid,  they  would  have  virtually 
disinherited  the  issue.  Creditors  were  defrauded  of 
their  debts  ;  for,  if  tenant  in  tail  could  have  charged 
his  estate  with  their  payment,  he  might  have  defeated 
his  issue  by  mortgaging  it  for  as  much  as  it  was  worth. 
Innumerable  latent  entails  were  produced  to  deprive 
purchasers  of  the  lands  they  had  fairly  bought. 
Treasons  also  were  encouraged,  as  estates  tail  were 
not  at  first  Hable  to  forfeiture  longer  than  the  traitor's 
hfe,  which  was  apt  to  be  brief.  In  fact,  entails  were 
justly  branded  as  a  source  of  new  contentions,  unknown 
to  the  common  law,  and  were  almost  universally 
considered  as  a  common  grievance  of  the  realm.  But 
as  the  nobihty  were  always  fond  of  the  statute  De 
Bonis,  because  it  preserved  their  family  estates  from 
forfeiture,  there  was  Httle  hope  of  procuring  a  rejieal 
by  the  legislature.  And,  therefore,  it  was  necessary, 
as  the  statute  could  not  be  repealed,  to  devise  a  method 
of  evading  it. 

The  method  resorted  to  was  the  decision  of  the 
judges  in  TaltarunCs  Case  (Y.B.  12  Edw.  IV  (1472), 
Mich.  pi.  16  and  25),  wherein  it  was  (in  effect)  admitted, 
that   a   common   recovery   suffered   by   tenant   in   tail 
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would  convert  Ms  estate  into  a  fee  simple  absolute, 
and  bar  all  persons  claiming  the  estate  tail,  or  any 
estate  ulterior  thereto  ;  and  in  consequence  of  that 
declaration  a  common  recovery  came  to  be  looked 
upon  as  the  legal  mode  of  conveyance  by  which  a 
tenant  in  tail  might  effectually  dispose  of  the  fee 
simple  of  his  lands  and  tenements.  What  '  common 
recoveries  '  were,  and  why  they  were  allowed  to  be 
a  bar  to  the  estate  tail,  must  be  reserved  to  a  subse- 
quent enquiry.  At  present  we  shall  only  say,  that 
they  were  fictitious  proceedings,  introduced  by  a 
land  of  fia  fraus  ;  and  that  these  recoveries,  however 
clandestinely  begun,  at  length  became,  by  long  use 
and  acquiescence,  a  most  common  assurance  of  lands. 
And,  although  the  cumbrous  forms  of  the  common 
recovery  have  been  abohshed  by  the  Fines  and 
Recoveries  Act,  1833  ;  yet  the  rules  of  law  established 
by  the  use  of  them  and  the  kindred  conveyance,  known 
as  a  fine,  are  carefully  preserved,  and,  in  fact,  govern 
the  ahenation  of  estates  tail  at  the  present  day. 

This  expedient  having  greatly  abridged  estates  tail 
with  regard  to  their  duration,  others  were  soon  invented, 
to  strip  them  of  other  privileges.  The  next  that 
was  attacked  was  their  freedom  from  forfeitures  for 
treason.  This  privilege  was  destroyed  by  a  statute 
of  the  year  1534  (26  Hen.  VIII,  c.  13),  whereby  all 
estates  of  inheritance  (under  which  general  words 
estates  tail  were  covertly  included)  were  declared  to 
be  forfeited  to  the  King  for  any  conviction  of  high 
treason. 

The  next  attack  which  they  suffered,  in  order  of 
time,  was  by  the  32  Hen.  VIII,  c.  28,  passed  in  the 
year  1540,  whereby  certain  leases  made  by  tenants 
in  tail,  not  tending  to  the  prejudice  of  the  issue,  were 
allowed  to  bind  the  issue  in  tail,  though  not  the 
remainderman  or  reversioner.  But  they  received  a 
more  violent  blow  by  another  statute  of  the  same  year 
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(32  Hen.  VIII,  c.  36),  whereby  it  was  declared  that  a 
'  fine,'  when  duly  levied  by  a  tenant  in  tail,  should 
bind,  not  only  the  tenant  in  tail  himself,  but  also  his 
heirs  and  all  other  persons  claiming  under  the  entail. 
Also,  by  the  33  Hen.  VIII  (1541)  c.  39,  s.  75,  estates 
tail  were  rendered  liable  to  be  charged  with  the  debts 
of  the  tenant  in  tail  due  to  the  King  by  record  or 
specialty  contract.  By  the  construction  put  upon 
the  43  Ehz.  (1601)  c.  4,  the  tenant  in  tail  was  enabled 
to  convey  the  fee  simple  to  a  charitable  use  ;  and  by 
the  21  Jac.  I  (1623)  c.  19,  s.  12,  the  estate  tail,  in  case 
the  tenant  in  tail  was  made  a  bankrupt,  became  liable 
for  his  debts  generally. 

Estates  tail,  being  thus  by  degrees  unfettered,  are 
reduced  again  to  almost  the  same  state,  even  before 
issue  born,  as  conditional  fees  were  in  at  the  common 
law,  after  the  condition  was  performed  by  the  birth 
of  issue.  The  chief  differences  between  an  estate 
tail  and  an  estate  in  fee  simple,  are  in  fact  only  these, 
that  the  tenant  in  tail  cannot  dispose  of  any  interest 
by  will,  and  that,  in  order  to  bind  his  issue  and  the 
remainderman,  he  must  use  the  forms  provided  by 
the  Fines  and  Recoveries  Act,  1833,  hereafter  to  be 
explained. 

In  conclusion,  the  student  must  be  warned  against 
confusing  the  conditional  estates  treated  of  in  this 
chapter  with  the  estates  upon  condition  dealt  with  in 
a  later  chapter  of  this  work.  The  difference  between 
the  two  classes  of  interests  may  appear  to  him  arbitrary 
and  technical.  But  at  one  time  it  was  of  great  import- 
ance ;  and  even  now  it  is  not  without  practical  results. 
A  conditional  estate  is  regarded  as  being,  in  its  origin, 
of  a  more  limited  character  than  an  absolute  or  unquali- 
fied interest.  Consequently,  it  comes  to  an  end  of 
itself,  on  the  happening  of  the  condition.  An  estate 
upon  condition,  on  the  other  hand,  is  regarded  as  being 
absolute   in   its   creation,    but   liable   to   be   suddenly 
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terminated  by  an  external  event  which  occasions  a 
forfeiture.  And,  inasmuch  as  no  one  need  enforce  a 
forfeiture,  and  only  certain  persons  can  enforce  it, 
the  consequence  of  a  breach  of  condition  is  not  always, 
as  we  shall  see,  the  termination  of  the  estate. 

As  has  been  before  pointed  out,  the  nature  and  extent 
of  the  estates  of  copyhold  which  can  be  created  in 
any  manor,  depend  entirely  on  the  customs  of  that 
manor.  In  some  manors,  no  estates  of  inheritance 
are  recognized  at  all ;  but  the  greatest  estate  is 
for  a  life  or  hves,  though  there  may  be  provision  for 
renewal.  In  others,  estates  in  the  nature  of  fee 
simple  are  recognized,  and  estates  to  a  man  and 
the  heirs  of  his  body.  But,  even  in  the  latter  case, 
unless  there  is  a  special  custom  to  entail,  a  grant 
to  a  man  and  the  heirs  of  his  body  will  only  confer 
upon  him  a  conditional  fee  simple,  as  at  the  common 
law  before  the  passing  of  De  Bonis,  which  does  not 
apply  to  copyholds.  And,  as  has  been  before  pointed 
out,  no  copyhold  estate,  however  long,  will  justify 
the  tenant  in  committing  waste  of  any  kind,  unless  the 
custom  expressly  sanctions  it.  In  most  other  respects, 
however,  copyhold  estates  foUow  the  rules  of  freehold 
estates,  e.g.,  no  copyhold  estate  tail  can  be  devised. 

But  one  curious  difference  between  copyhold  and 
freehold  fee  simples  may  be  noticed,  as  it  is  both 
instructive  and  practical.  As  we  have  explained 
above,  freehold  fee  simples  are,  in  almost  all  cases, 
free  from  all  rent-service  in  fact,  and,  consequently, 
from  '  reliefs,'  which,  in  socage  tenure,  take  the  form 
of  double  rent  (p.  27).  But  this  is  by  no  means  true 
of  copyhold  fee  simples.  For  the  Statute  Quia 
Emptores  had  no  application  to  copyholders,  being 
confined  to  '  freemen '— *.e.,  free  tenants ;  conse- 
quently, there  is  nothing  to  prevent  the  lord  of  a  manor 
granting  out  a  new  copyhold  fee  if  the  custom  warrants 
it.     And,  though  the  rigidity  of  custom  has  prevented 
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any  rise  in  copyhold  rents,  or  quit  rents  (as  they  are 
usually  called),  yet  the  excellent  system  of  manorial 
records  has  prevented  such  rents  falling  into  oblivion ; 
and  they  accordingly  continue  to  be  paid,  as  do  also 
fines  on  admission  to  copyhold  inheritances,  the 
equivalent  of  socage  rehefs. 


NOTE  ON  AUTHORITIES. 

[The  works  mentioned  at  the  foot  of  the  last  chapter  may  also  be 
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Pollock  and  Maitland,  Bk.  II,  CJiap.  IV,  Sects.  1,  2  and  4. 
Holdsworth,  Part  II  {Vol.  HI)  Chap.  I,  Sect.  3. 
Jenks,  Chap.  VI  1.1 
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CHAPTER  IV. 

FEEEHOLD    ESTATES    NOT   OF   INHERITANCE. 


We  are  next  to  discourse  of  such  freehold  estates  as 
are  not  of  inheritance,  but  for  life  only.  And,  of  these, 
some  are  expressly  created  by  the  act  of  the  parties  ; 
others  merely  by  construction  and  operation  of  law. 

I.  Estates  for  life,  expressly  created  by  deed  or 
will  (which  alone  are  properly  conventional)  are 
where  a  disposition  is  made  of  land  or  tenements,  to 
a  man,  to  hold  for  the  term  of  his  own  life,  or  for  that 
of  any  other  person,  or  for  more  lives  than  one  ;  in 
any  of  which  cases,  he  is  styled  tenant  for  life  ;  though, 
when  he  holds  the  estate  for  the  life  of  another,  he  is 
usually  called  tenant  pur  autre  vie.  These  estates  for 
hfe  are,  Hke  inheritances,  of  a  feudal  nature.  And 
they  were  for  some  time  the  highest  estate  that  any 
man  could  have  in  a  feud  ;  for  feuds  (as  we  have  before 
seen)  were  not,  at  first,  hereditary.  They  were, 
originally,  conferred  by  the  same  feudal  rites  and 
solemnities,  the  same  investiture  or  hvery  of  seisin, 
as  fees  themselves  were  ;  and  they  are  held  by  fealty, 
and  such  rents  and  services  as  the  lord  or  lessor,  and 
his  tenant  or  lessee,  have  agreed  on.  Consequently, 
although,  at  the  present  day,  feoffments  have  almost 
disappeared  from  practice,  the  estate  for  life  is  created 
and  transferred  in  the  same  manner  as  an  estate  in 
fee,  viz.,  by  deed  or  will. 

Estates  for  hfe  may  be  created  by  a  grant  which 
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does  not  define  or  limit  the  specific  estate  intended  by 
the  grant.  As  if  one  grants  to  A.  B.  the  manor  of 
Dale,  this  makes  A.  B.  tenant  for  his  life.  For  the 
grant  will  be  construed  to  be  as  large  an  estate  as  the 
words  of  the  donation  will  bear,  and,  therefore,  an 
estate  for  life.  Also,  such  a  grant,  for  term  of  life 
generally,  shall  be  construed  to  be  an  estate  for  life 
of  the  grantee,  in  case  the  grantor  hath  authority  to 
make  such  a  grant.  For  an  estate  for  a  man's  own 
life  is  more  beneficial  and  of  a  higher  nature  than 
for  any  other  life  ;  and  the  rule  of  law  is,  that  all 
grants  are  to  be  taken  most  strongly  against  the 
grantor,  unless  in  the  case  of  grants  by  the  Crown. 
But  it  is  decidedly  better  to  make  the  grant  ex- 
pressly for  the  life  of  the  grantee  (or  other  person, 
as  the  case  may  be).  We  have  already  seen  that  a 
devise  by  will,  even  without  words  of  inheritance,  is 
now,  by  virtue  of  the  Wills  Act,  1837,  presumed  to 
pass  the  whole  interest  of  the  testator. 

Estates  for  Hfe  endure,  in  general,  as  long  as  the  life 
for  which  they  are  granted  ;  but  some  estates  for  life 
may  determine  sooner.  For,  if  an  estate  be  granted 
to  a  woman  during  her  widowhood,  or  to  a  man  until 
he  be  promoted  to  a  benefice,  in  these,  and  similar 
cases,  whenever  the  contingency  happens,  (when  the 
widow  marries,  or  when  the  grantee  obtains  a  benefice), 
the  respective  estates  are  absolutely  determined  and 
gone.  Yet,  while  they  subsist,  they  are  reckoned  as 
estates  for  Hfe. 

The  estate  for  life  (whether  conventional  or  arising 
by  operation  of  law)  has  the  following  incidents  :  — 

1.  Every  tenant  for  Hfe,  unless  restrained  by 
covenant  or  agreement,  may  of  common  right  take, 
upon 'the  land  demised  to  him,  reasonable  estovers 
or  botes.  And  these  estovers  or  botes  are  of  three 
kinds,  viz.,  housebote,  which  is  for  repairs  and  fuel ; 
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ploughhote,  which  is  for  repair  of  the  instruments  of 
husbandry  used  on  the  land ;  and  hayhote,  which  is  for 
the  repair  of  ancient  hedges,  or  hays. 

2.  But  every  tenant  for  life  is,  in  the  absence  of 
authority,  answerable  for  waste,  that  is,  for  any  spoil 
or  destruction  which  he  does  to  the  premises  during 
his  tenancy,  to  the  injury  of  the  person  entitled  to 
the  inheritance  in  reversion  or  in  remainder.  There 
are  two  kinds  of  waste,  voluntary  and  'permissive  ;  the 
former  by  the  tenant's  voluntary  act,  as  where  he 
pulls  down  a  wall,  or  cuts  down  timber,  the  latter 
by  his  default,  as  by  suffering  a  wall  to  fall  down  for 
want  of  repairs.  The  ordinary  tenant  for  hfe  is  not 
responsible  for  permissive  waste.  But  the  person  on 
whom  the  enjoyment  of  a  leasehold  interest  is  settled 
for  his  hfe  must,  probably,  as  between  himself  and  the 
persons  entitled  to  the  capital,  submit  to  bear  the  cost 
of  performing  the  covenants  of  the  lease  ;  though, 
unless  the  lease  is  legally  vested  in  him,  he  can  be 
under  no  personal  habihty  to  the  lessor.  Estates 
for  life  are  sometimes  hmited,  however,  with  a  clause 
expressing  that  the  tenant  shall  hold  the  land  without 
impeachment  of  ivaste  ;  the  effect  of  which  formerly 
was,  that  he  was  not  Uable  to  an  action  for  waste 
of  any  kind,  whether  voluntary  or  permissive.  But, 
even  in  such  a  case,  a  court  of  equity  would,  formerly, 
have  interfered  to  restrain  the  feUing  of  ornamental 
timber  or  other  hke  wanton  and  gratuitous  injury  to 
the  inheritance  ;  although  such  acts  might  not  be 
legal  waste  at  all.  And  now,  by  the  Judicature  Act, 
1873,  s.  25  (3),  it  is  expressly  provided,  that  an  estate 
for  hfe,  without  impeachment  of  waste,  shaU  not 
confer  on  the  tenant  for  hfe  any  legal  right  to  commit 
waste  of  the  description  known  as  '  equitable  waste  '  ; 
unless  an  intention  to  confer  such  right  shall  expressly 
appear  by  the  instrument  creating  the  estate.  Such 
a  tenant,  and,  a  fortiori,  an  ordinary  tenant  for  life, 
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is,    therefore,    presumably    liable    to    an    action    foi- 
damages  if  he  commits  equitable  waste. 

3.  Tenant  for  life  shall  not  be  prejudiced  by  any 
sudden  determination  of  his  estate,  where  such  deter- 
mination is  contingent  and  uncertain.  Therefore,  if 
a  tenant  for  his  own  life  sows  the  land,  and  dies  before 
harvest,  his  representatives  shall  have  the  emhlements, 
or  profits  of  the  annual  crop  so  sown  ;  for  the  estate 
was  determined  by  the  act  of  God,  and  actus  Dei 
nemini  facit  injuriam.  The  representatives,  there- 
fore, of  the  tenant  for  Hfe  shall  have  the  emblements, 
to  compensate  for  the  labour  and  expense  of  tilHng, 
manuring,  and  sowing  the  lands  ;  as  well  as  for  the 
encouragement  of  husbandry,  which  is  of  public 
utility.  So  it  is  also,  if  a  man  be  tenant  for  the  life 
of  another,  and  cestui  que  vie,  that  is  to  say,  he  during 
whose  life  the  land  is  held,  dies  after  the  corn  sown  ; 
the  tenant  'pur  autre  vie  shall  have  the  emblements. 
And  if  a  life  estate  be  determined  by  act  of  law,  e.g., 
if  a  lease  is  made  to  husband  and  wdfe  during  coverture, 
and  the  husband  sows  the  land,  and  afterwards  before 
the  harvest  there  is  a  divorce,  in  such  case  the  husband 
shall  have  the  emblements  ;  for  the  sentence  of  divorce 
is  an  act  of  the  law.  But,  if  a  life  estate  be  determined 
by  the  tenant's  own  act  (as  if  tenant  during  widow- 
hood should  think  proper  to  marry),  in  these,  and 
similar  cases,  the  tenants,  having  thus  determined 
the  estate  by  their  own  acts,  shall  not  be  entitled  to 
take  the  emblements.  The  doctrine  of  emblements 
extends  not  only  to  corn  sown,  but  to  roots  planted, 
or  other  annual  artificial  profit  ;  but  it  is  otherwise 
of  fruit-trees,  grass,  and  the  like,  which  are  not  planted 
annually  at  the  expense  and  labour  of  the  tenant, 
but  are  either  the  permanent  or  natural  profit  of  the 
earth.  For  when  a  man  plants  a  tree,  he  cannot  be 
presumed  to  plant  it  in  contemplation  of  sunj  present 
profit  ;    but  merely  with  a  prospect  of  its  being  useful 
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to  future  successions  of  tenants.  An  exception, 
however,  is  made  in  the  case  of  hops,  which,  though 
they  are  not  annual  crops,  yet,  by  reason  of  the  great 
annual  expense  to  which  the  tenant  is  put  in  cultivat- 
ing them,  are  considered  as  falling  within  the  doctrine 
of  emblements.  The  right  to  emblements  was  extended 
to  the  parochial  clergy  by  the  statute  28  Hen.  VIII 
(1536)  c.  11  ;  for  a  parson  may  be  considered  as  tenant 
for  his  own  life. 

If  a  tenant  for  life  under-let,  his  lessee  {i.e.,  the 
under-lessee)  has,  by  the  common  law,  the  same  right 
of  emblements  ;  nor  will  ho  lose  that  right,  even 
where  the  tenant  for  life  by  his  own  act  determines 
his  life  estate.  And,  therefore,  in  the  case  of  a  woman 
who  holds  durante  viduitate,  although  her  taking 
husband  is  her  own  act,  and  deprives  her  of  the  emble- 
ments, yet,  if  she  have  leased  to  an  under-tenant, 
who  sows  the  land,  and  she  then  marries,  this  her  act 
shall  not  deprive  the  under-tenant  of  his  emblements. 
But  the  whole  subject  of  emblements,  as  regards 
under-lessees,  has  been  much  reduced  in  practical 
importance  by  the  passing  of  the  Landlord  and  Tenant 
Act,  1851,  which  provides  that,  as  regards  a  tenant 
of  a  farm  or  lands  at  a  '  rack  '  or  full  rent,  where 
the  interest  of  such  a  person  is  determined  by  the 
death  of  his  lessor,  or  cesser  of  his  (the  lessor's)  estate, 
being  held  for  an  uncertain  interest,  the  tenant  shall 
continue  to  hold  until  the  expiration  of  the  current 
year  of  his  tenancy  ;  at  which  time  he  shall  quit,  upon 
the  terms  of  his  holding,  in  the  same  manner  as  if 
his  tenancy  were  determined  by  effluxion  of  time,  or 
other  lawful  means,  during  the  continuance  of  his 
landlord's  estate. 

In  such  a  case  the  whole  of  the  rent,  as  it  falls  due, 
is  paid  to  the  succeeding  owner  ;  the  original  landlord, 
or  his  personal  representatives  (as  the  case  may  be), 
being  entitled  to  recover,  from  such  succeeding  owner, 
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the  proportion  due  to  him  or  them  in  respect  of  the 
period  which  had  elapsed  before  the  determination 
of  the  interest  of  the  original  landlord.  And  the 
succeeding  owner  and  tenant  respectively  are  to  be 
entitled,  as  against  each  other,  to  all  the  benefits,  and 
are  to  be  subject  to  all  the  terms,  to  which  the  original 
landlord  and  tenant  respectively  would  have  been 
entitled  or  subject,  in  case  the  tenancy  had  determined 
in  manner  aforesaid  at  the  expiration  of  such  current 
year.  And  these  provisions  are  in  lieu  of  emblements. 
At  one  time,  owing  to  the  very  strict  rules  on  the 
subject  of  distress,  and  to  certain  highly  technical 
rules  of  procedure,  a  landlord  whose  interest  expired 
during  the  currency  of  a  tenancy,  or  his  representa- 
tives, found  it  practically  impossible  to  recover  any 
rent  in  respect  of  the  expired  portion  of  the  current 
period  ;  unless  careful  provision  had  been  made  for 
such  an  event  in  the  lease  itself.  For  of  course  the 
expiry  of  the  landlord's  interest  gave  him  no  claim 
to  insist  on  the  tenant  paying  any  part  of  his  rent 
before  rent- day  ;  by  which  time,  the  landlord  had 
ceased  to  have  any  interest  in  the  premises.  He  could 
not,  for  the  latter  reason,  distrain  ;  while  he  could 
not  sue,  by  an  action  of  debt,  for  part  of  a  fixed  sum. 
But,  after  several  imperfect  attempts,  this  highly  incon- 
venient state  of  affairs  was  ended  by  the  Apportion- 
ment Act,  1870,  by  virtue  of  which  all  rents  and  other 
periodical  payments  (with  trifling  exceptions)  are 
considered  as  accruing  from  day  to  day,  and  are 
recoverable  accordingly.  In  the  case  of  rent,  however, 
the  procedure  introduced  by  the  Landlord  and  Tenant 
Act,  1851,  is  adopted  ;  and  the  tenant  pays  his  whole 
rent  on  the  usual  day  to  his  new  landlord,  who  accounts 
to  his  predecessor,  or  the  latter 's  representatives,  for 
the  proper  proportion. 

II.  The  next  estate  for  Ufe  is  of  the  legal  kind, 
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as  contradistinguished  from  the  conventional.  This  is 
the  estate  of  tenant  in  tail  after  'possibility  of  issue 
extinct,  which  arises,  where  one  is  tenant  in  special 
tail,  and  the  person  from  whose  body  the  issue  was  to 
spring  dies  without  issue,  or  (having  left  issue)  that 
issue  becomes  extinct.  In  either  of  these  cases,  the 
surviving  tenant  in  special  tail  becomes  tenant  in 
tail  after  possibihty  of  issue  extinct.  And  the  law 
makes  use  of  this  long  periphrasis  in  order  to  give  an 
adequate  idea  of  his  estate.  For  the  tenant  has  no 
longer  an  estate  of  inheritance  ;  seeing  that  he  can 
have  no  heirs  capable  of  taking  per  formam  doni. 
Nor  yet  is  he  merely  tenant  in  tail  without  issue  ;  for 
that  would  not  have  excluded  the  possibihty  of  future 
issue.  And,  lastly,  he  is  not  tenant  in  tail  without 
possibility  of  issue  ;  because  he  might  at  one  time  have 
had  issue.  But  he  is  tenant  in  tail  after  possibility  of 
issue  extinct ;  which  phrase  not  only  takes  in  the 
possibihty  of  issue  in  tail  which  he  once  had,  but  also 
states  that  this  possibility  is  now  extinguished  for 
ever. 

This  estate  must  be  created  by  the  act  of  God,  that 
is,  by  the  death  of  that  person  out  of  whose  body  the 
issue  was  to  spring  ;  no  hmitation,  conveyance,  or 
other  human  act  can  make  it,  and  it  cannot  possibly 
exist  in  any  person  but  the  original  donee  in  tail. 
For,  if  land  be  given  to  a  man  and  liis  wife,  and  the 
heirs  of  their  two  bodies  begotten,  and  they  are 
divorced,  before  issue  begotten,  they  shall  neither 
of  them  have  this  estate,  but  be  barely  tenants  for  life, 
notwithstanding  the  inheritance  wliich  was  once  vested 
in  them  ;  and  it  is  obvious  that  none  of  the  issue  in 
tail  can  be  Hmited  to  the  choice  of  a  particular  wife 
or  husband.  The  estate  is  of  an  amphibious  nature, 
partaldng  partly  of  an  estate  tail,  and  partly  of  an 
estate  for  Hfe.  For,  besides  the  name  of  tenant  in 
tail,  the  tenant  is  so  far  in  the  condition  of  a  tenant 
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in  tail,  properly  so  called,  as  not  to  be  punishable 
for  waste  ;  and  he  formerly  enjoyed  some  other  of  the 
privileges  of  a  tenant  in  tail,  connected  with  branches 
of  the  law  which  have  now  become  extinct.  On  the 
other  hand,  his  estate  has  always  been  considered 
for  practical  purposes  as  equivalent  to  an  estate  for 
life  only  ;  wherefore  the  law  always  permitted  a  tenant 
in  tail  of  this  description,  and  an  ordinary  tenant  for 
life,  to  make  mutual  alienation  of  their  estates,  by 
that  particular  method  of  conveyance  called  an 
exchange,  a  conveyance  apphcable  only  in  the  case  of 
estates  that  are  equal  in  their  nature.  And  a  tenant 
in  tail  after  possibility  of  issue  extinct  cannot  bar  the 
entail  under  the  Fines  and  Recoveries  Act ;  though 
he  can  make  leases  under  that  Act  and  the  Settled 
Land  Acts. 

III.  Tenancy  hy  the  curtesy  of  Eiigland  is  the  estate 
for  life  which  a  man  has,  on  the  death  of  his  wife,  in 
the  lands  and  tenements  of  which  during  the  marriage 
she  was  seised  for  any  estate  of  inheritance.  And  the 
husband  was  by  the  common  law  entitled  to  this 
estate,  provided  he  has  had  issue  by  her  born  ahve 
during  the  marriage,  and  capable  of  inheriting  her 
estate. 

The  estate  by  the  curtesy  is  said,  in  the  Mirrour, 
to  have  been  introduced  by  King  Henry  I.  And  the 
reason  for  the  law  investing  the  husband  with  this 
estate,  is  because  when  a  woman  seised  of  lands  hath 
issue  by  her  husband,  and  dies,  the  husband  is  the 
natural  guardian  of  the  child,  and  as  such  is  entitled 
to  the  profits  of  the  lands,  in  order  to  maintain  the 
child.  As  soon,  therefore,  as  any  child  was  born,  the 
father  acquired  a  permanent  interest  in  the  lands, 
becoming  thereupon  one  of  the  'pares  curtis,  and  doing 
homage  to  the  lord.  He  was  thus  tenant  by  the 
curtesy  initiate  :   and  this  estate,  being  once  vested  in 
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him  by  the  birth  of  the  child,  was  not  suffered  to 
determine  by  the  subsequent  death  or  coming  of  age 
of  the  child. 

There  are  four  requisites  necessary  to  make  a  tenancy 
by  the  curtesy  :  marriage,  seisin  by  the  wife,  issue,  and 
death  of  the  wife.  1.  The  marriage  must  be  a  legal 
one.  2.  The  seisin  by  the  wife  must  be  an  actual  seisin, 
sole  and  beneficial,  and  not  a  bare  right  to  possess,  not 
a  mere  seisin  in  laio.  Thus  it  may  not  be  of  an  estate  in 
remainder  or  reversion  on  a  freehold ;  for  of  these  there 
can  be  no  seisin  in  deed.  But,  by  a  somewhat  anomalous 
rule  of  law,  a  husband  has  for  a  very  long  while  been 
entitled  to  curtesy  in  the  equitable  interests  of  inherit- 
ance of  his  wife  ;  though  of  these  also  she  could  not, 
of  course,  be  technically  '  seised.'  And  of  incorporeal 
hereditaments,  e.g.,  an  advowson,  or  a  common  of 
pasture,  a  man  may  be  tenant  by  the  curtesy.  3.  The 
issue  must  be  born  ahve  ;  and  if  the  child  be  heard 
to  cry,  that  is  the  strongest  evidence  of  its  being  born 
alive,  but  is  not  the  only  evidence.  The  issue  must 
also  be  such  as  is  capable  of  inheriting  the  mother's 
estate  ;  and  therefore,  if  a  woman  be  tenant  in  tail 
male,  and  hath  only  a  daughter  born,  the  husband  is 
not  entitled  to  be  tenant  by  the  curtesy,  because  such 
issue  female  can  never  inherit  the  estate  in  tail  male. 
The  time  when  the  issue  was  born  is  immaterial, 
provided  it  were  during  the  coverture  ;  for  whether 
it  were  born  before  or  after  the  wife's  seisin  of  the 
lands,  and  whether  it  be  Hving  or  dead  at  the  time 
of  the  seisin,  or  at  the  time  of  the  wife's  decease,  the 
husband  shall  be  tenant  by  the  curtesy.  4.  The 
husband  by  the  birth  of  the  child  becomes,  as  was 
before  observed,  tenant  by  curtesy  initiate,  and  may 
do  many  acts  to  charge  the  lands  ;  but  his  estate  is 
not  consummate  till  the  death  of  the  wife,  which  is  the 
fourth  and  last  requisite  to  make  a  complete  tenant 
by  the  curtesy. 
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When  the  wife's  estate  is  held,  as  it  now  generally 
is,  as  the  separate  property  of  the  wife,  she  may  defeat 
the  husband's  curtesy,  either  by  deed  or  will  disposing 
of  the  estate.  But,  in  so  far  as  it  is  not  disposed  of, 
the  husband's  claim  to  curtesy  remains,  notwith- 
standing the  language  of  the  Married  Women's  Property 
Acts.     {Cooper  v.  Macdonald  (1877)  7  Ch.  D.  288.) 

IV.  Tenant  in  dower  is  where  the  husband  of  a 
woman  is  seised  of  an  estate  of  inheritance,  and  dies. 
In  this  case,  the  wife  shaU  have  the  third  part  of  all 
the  lands  and  tenements  whereof  he  died  seised  (except 
so  far  as  he  has  disposed  of  them  by  his  will  or  encum- 
bered them  in  his  hfetime),  to  hold  to  herself  for  the 
term  of  her  natural  life. 

Dower  is  called  in  late  Latin  doarium,  and  by  Bracton 
and  our  English  writers  dos  ;  but  there  is  Uttle  resem- 
blance between  the  Roman  dos  and  the  Enghsh  dower, 
the  origin  of  which  is  certainly  to  be  found  in  local 
custom,  native  or  imported.  In  treating  of  this  estate, 
let  us  first  consider  who  may  be  endowed  ;  second,  of 
what  she  may  be  endowed  ;  thirdly,  the  manner  how 
she  shall  be  endowed  ;  and  fourthly,  how  dower  may 
be  barred  or  prevented. 

1.  Who  may  be  endowed.  She  must  be  the  actual 
wife  of  the  party  at  the  time  of  his  decease.  If  she 
be  divorced  a  vinculo  matrimonii,  she  shall  not  be  en- 
dowed ;  for,  ubi  nullum  matrimonium,  ibi  nulla  dos. 
But  a  divorce  a  mensd  et  thoro  (or,  as  we  should  now 
say,  a  '  judicial  separation,')  does  not  destroy  the 
dower  ;  not  even  though  it  was  for  adultery  itself. 
But,  by  the  Statute  of  Westminster  the  Second  (1285) 
c.  34,  if  a  woman  voluntarily  leave  her  husband,  and 
hve  with  an  adulterer,  she  loses  her  dower  ;  unless  her 
husband  is  voluntarily  reconciled  to  her. 

Also,  by  the  old  common  law,  the  wife  of  a  person 
attainted  could  not  be  endowed  ;    to  the  intent,  says 
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Staunforde,  that  if  the  love  of  a  man's  own  Ufe  cannot 
restrain  him  from  such  atrocious  acts,  the  love  of 
his  wife  and  children  may  ;  though  Britton  gives  it 
another  turn,  viz.,  that  it  is  presumed  the  wife  was 
privy  to  her  husband's  crime.  But  the  1  Edw.  VI 
(1547)  c.  12,  abated  the  rigour  of  the  Common  Law  in 
this  particular,  and  allowed  the  wife  her  dower  ;  and 
the  5  &  6  Edw.  VI  (1551)  c.  11,  which  revived  the 
severity  of  the  old  law,  revived  it  only  against  the 
widows  of  attainted  traitors,  and  not  the  widows  of 
attainted  felo7is.  It  is  presumed  that,  since  the  passing 
of  the  Forfeiture  Act,  1870,  no  widow  can  be  deprived 
of  her  dower  by  the  conviction  of  her  husband  for  felony 
or  treason. 

2.  We  are  next  to  enquire  of  what  a  widow  may  be 
endowed.  By  the  Common  Law,  she  was  entitled  to  her 
dower  out  of  aU  the  lands  and  tenements  of  which  her 
husband  was  solely  seised  in  fee  simple  or  in  fee  tail  at 
any  time  during  the  coverture,  and  of  which  any  issue, 
which  she  might  have  had,  might  by  possibihty  have 
been  heir  ;  nor  could  her  husband,  or  even  she  herself, 
by  ordinary  convej'-ance,  release  her  right,  during  the 
marriage.  Therefore,  if  a  man,  seised  in  fee  simple, 
hath  a  son  by  his  first  wife,  and  after  marries  a  second 
wife,  she  shall  be  endowed  of  his  lands  ;  for  her  issue 
might  by  possibihty  have  been  heir,  on  the  death  with- 
out issue  of  the  son  of  the  former  wife.  But,  if  there 
be  a  donee  in  special  tail,  who  holds  the  lands  to  him 
and  the  heirs  of  his  body,  begotten  on  Jane  his  wife, 
though  Jane  may  be  endowed  of  these  lands,  yet  if 
Jane  dies,  and  he  marries  a  second  wife,  that  second 
wife  shall  never  be  endowed  out  of  the  lands.  For  no 
issue  that  she  could  have  could  by  any  possibihty 
inherit  them.  A  seisin  in  law  of  the  husband  wiU  be 
as  effectual  as  a  seisin  in  deed,  in  order  to  render  the 
wife  dowable  ;  for  it  is  not  in  the  wife's  power  to  bring 
the  husband's  title  to  an  actual  seisin,  as  it  was  in 
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the  husband's  power  to  do  with  regard  to  the  wife's 
lands.  But  a  widow's  position  in  regard  to  dower 
has  now  been  greatly  altered  by  the  provisions  of  the 
Dower  Act,  1833,  ss.  4-9,  which  put  it  in  the  power 
of  the  husband  to  defeat  her  claim  by  any  ahenation, 
partial  or  complete,  during  his  lifetime  or  by  his  will, 
or  by  any  declaration  in  a  deed  or  will  to  the  effect 
that  she  shall  not  be  entitled  to  dower  out  of  his  land, 
or  any  part  thereof.  On  the  other  hand,  subject  to 
this  power  of  deprivation,  the  widow  is  now  entitled 
to  dower  out  of  the  equitable  interests  of  inheritance, 
to  the  enjoyment  of  which  her  husband  was  beneficially 
entitled  at  the  time  of  his  decease,  as  well  as  out  of 
claims  not  enforced  by  him  during  his  lifetime. 

3.  Next,  as  to  the  manner  in  which  a  woman  is  to 
be  endowed.  There  were,  formerly,  many  species  of 
dower  ;  some  of  which  have  become  entirely  obsolete, 
and  others  have  been  abohshed  by  express  statute. 
So  that  there  remain  at  present  only  two  kinds,  viz., 
dower  by  the  common  law,  and  dower  by  special 
custom.  Postponing  an  account  of  the  latter  till  we 
reach  the  subject  of  the  interests  specially  affected  by 
it,  we  proceed  here  to  deal  with  dower  at  the  Common 
Law. 

By  the  old  law,  a  woman  could  not  be  endowed 
without  a  fine  paid  to  the  lord  ;  neither  could  she 
marry  again  \\dthout  his  hcence,  lest  she  should  con- 
tract herseK  to  the  lord's  enemy.  And  lords  would 
sometimes  force  the  dowager  to  a  second  marriage,  in 
order  to  gain  the  fine ;  until  it  was  provided  by  Magna 
Carta,  that  the  widow  should  pay  nothing  for  her 
marriage,  nor  be  distrained  to  marry  afresh,  if  she 
chose  to  five  without  a  husband.  And  it  was  further 
provided  by  the  same  document,  that  nothing  should 
be  taken  for  the  assignment  of  the  widow's  dower  ; 
but  that  she  should  remain  in  her  husband's  capital 
mansion-house  for  forty  days  after  his  death,  during 
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which  time,  called  her  quarentine,  her  dower  should  be 
assigned.  In  an  assignment  of  dower,  it  was  required 
that  the  particular  lands  should  be  assigned  by  the 
heir  of  the  husband,  or  by  his  guardian  ;  not  only  for 
the  sake  of  notoriety,  but  also  to  entitle  the  lord  of  the 
fee  to  demand  his  services  of  the  heir,  in  respect  of  the 
lands  so  holden.  For  the  heir  by  this  entry  becomes 
tenant  to  the  lord ;  and  the  widow  is  immediate 
tenant  to  the  heir,  by  a  kind  of  subinfeudation  com- 
pleted by  this  investiture  or  assignment.  If  the  heir 
or  his  guardian  do  not  assign  the  widow  her  dower 
within  the  term  of  quarentine,  or  if  they  assign  it 
unfairly,  the  widow  has  her  remedy  by  action  ;  and 
the  sheriff  or  commissioners  are  directed  to  assign  it. 
On  the  other  hand,  if  the  infant  heir  or  the  guardian 
assign  too  much,  the  heir  has  his  remedy,  formerly  by 
writ  of  admeasurement,  now  by  ordinary  action,  to 
recover  the  excess.  If  the  thing  of  which  the  widow 
is  endowed  is  divisible,  her  dower  must,  if  she  desires 
it,  be  set  out  by  metes  and  bounds.  But  if  it  is  indi- 
visible, she  must  be  endowed  specially  ;  as  of  the  third 
presentation  to  a  church,  the  third  toU-dish  of  a  mill, 
the  third  part  of  the  profits  of  an  office,  the  third 
sheaf  of  tithe,  or  the  hke. 

4.  How  dower  may  be  barred,  or  prevented.  A 
widow  may  be  barred  of  her  dower,  not  only  by 
elopement,  divorce,  and  other  disabihties  before  men- 
tioned, but  also  by  detaining  the  title  deeds  of  the 
estate  from  the  heir,  until  she  restores  them.  Her 
right  is  also,  now,  as  was  previously  explained,  entirely 
subject  to  the  aUenation  or  declaration  of  her  husband, 
effected  or  made  during  his  lifetime  or  by  his  will. 
But  another  method  of  barring  a  widow's  dower, 
common  in  former  times,  though  not  now  so  usual, 
was  by  the  settlement  upon  her  of  a  jointure. 

A  jointure  is  defined  by  Sir  Edward  Coke  as  a  "  com- 
"  petent  livelihood  of  freehold  for  the  wife,  of  lands  or 
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"  tenements,  to  take  effect  presently  in  possession  or 
"  profit  after  the  decease  of  the  husband,  for  the  Ufe  of 
"  the  wife  at  least."  This  description  is  framed  from 
the  purview  of  the  27  Hen.  VIII,  c.  10,  commonly 
called  the  Statute  of  Uses,  passed  in  the  year  1535, 
which  provided  that,  upon  the  husband's  making  or 
procuring  to  be  made  such  an  estate  in  jointure  to  the 
wife  before  marriage,  she  should  be  for  ever  precluded 
from  her  dower.  But  then  these  four  requisites  must 
be  punctually  observed.  (A)  The  jointure  must  take 
effect  immediately  on  the  death  of  the  husband. 
(B)  It  must  be  for  the  wife's  own  life  at  the  least,  and 
not  for  any  smaller  estate.  (C)  It  must  be  made  to  her- 
self, and  to  no  other  in  trust  for  her.  (D)  It  must  be 
made,  and  so  in  the  deed  particularly  expressed,  to  be 
in  satisfaction  of  her  whole  dower,  and  not  of  any 
particular  part  of  it.  At  least  this  was  the  rule  at 
law ;  but  in  equity,  any  provision  accepted  by  a 
woman  (not  being  an  infant)  before  her  marriage,  in 
lieu  of  dower,  was  a  good  bar.  If  the  jointure  were  made 
to  her  after  marriage,  she  had  her  election  after  her 
husband's  death,  and  might  either  accept  it  or  refuse 
it,  and  betake  herself  to  her  dower  at  Common  Law ; 
for  she  was  not  capable  of  consenting  to  it  during  the 
coverture.  Also  if,  by  any  fraud  or  accident,  a  jointure, 
made  before  marriage,  proves  to  be  on  a  bad  title, 
and  the  jointress  is  evicted,  then,  by  the  express  pro- 
visions of  the  same  statute,  she  is  to  have  her  dower, 
pro  tanto,  at  the  Common  Law. 

Independently  of  the  bar  of  dower  by  way  of  join- 
ture, if  the  husband  make  any  provision  for  his  wife  by 
will  or  otherwise,  in  such  a  manner  as  clearly  to  indi- 
cate an  intention  that  the  provision  so  made  should  be 
taken  in  lieu  of  dower,  she  is  barred  by  her  acceptance, 
after  his  death,  of  the  provision  so  made,  though  she 
has  an  option  or  election  to  accept  it  or  not.  And  now, 
as  we  have  seen,  a  simple  declaration  by  the  husband. 
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in  his  will,  will  be  sufficient  to  bar  his  widow's  dower, 
or,  indeed,  any  devise  to  her  of  an  estate  out  of  which 
she  is,  prima  facie,  entitled  to  dower. 

Dower  would  also  have  been  barred  if  the  husband, 
on  his  original  purchase,  had  taken  the  conveyance  of 
the  land  in  the  form  of  to  uses  to  bar  dower — a  compU- 
cated  process  designed  to  prevent  a  legal  estate  of 
inheritance  vesting  in  the  husband,  while,  at  the  same 
time,  conferring  upon  him  the  beneficial  interest  in 
the  property.  Curiously  enough,  the  Dower  Act  of 
1833,  which  enables  the  husband,  as  we  have  said,  to 
bar  his  widow's  claim  to  dower,  not  only  by  aUenation 
of  the  property,  but  by  mere  declaration  in  his  pur- 
chase-deed, or  his  will,  has  rendered  the  elaborate 
precautions  of  the  uses  to  bar  dower  unavaihng,  by 
entithng  the  wife  to  claim  dower  out  of  equitable 
interests.  But  the  complete  control  over  dower  con- 
ferred on  the  husband  by  that  Act  has  really  rendered 
all  such  precautions  needless,  if  not  positively  mis- 
chievous. The  claims  to  dower  which  now  arise  are 
few  in  number  ;  and  occur  generally  in  cases  in  which 
a  man,  either  by  oversight  or  sudden  death,  has  failed 
to  make  due  provision  for  his  widow.  They  can  in 
no  way  prejudice,  as  they  formerly  did,  the  interests 
of  purchasers  or  mortgagees  from  the  husband  ;  for 
all  such  alienations  are  absolute  bars  to  claims  of 
dower.  Nor  can  they  interfere  with  the  intentions  of 
the  husband  ;  for  all  such  intentions,  at  least  if  properly 
expressed,  also  override  the  widow's  claim.  Finally, 
as  we  have  seen,  even  a  devise  to  the  widow  of  any 
interest  in  land  out  of  which  she  would  have  been 
entitled  to  dov/er,  bars  her  claim  to  dower  in  all  her 
husband's  land  ;  unless  a  contrary  intention  is  declared 
by  the  will. 

As  regards  copyhold  estates  for  life,  perhaps  the 
most  common  of  all  copyhold  estates,  all  one  can  say 
with  regard  to  them  is,  that  the  extent  of  the  tenants' 
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rights  are,  as  in  all  copyhold  matters,  determined  by 
the  custom  of  the  manor,  as  recorded  on  the  manorial 
rolls.  liikewise  the  mutual  rights  of  husband  and 
wife  to  curtesy  and  dower  (or,  as  it  is  usually  called  in 
copyholds,  freebench)  are  also  entirely  dependent  on 
the  local  custom.  No  other  general  statements  can 
safely  be  made  about  them. 

It  is,  however,  worth  noticing  that,  in  the  case  of 
estates  pur  autre  vie,  the  law  has  made  two  rather 
useful  special  provisions  to  obviate  the  inconveniences 
that  might  arise  owing  to  uncertainty  as  to  the  death 
of  the  cestui  que  vie,  i.e.,  the  person  with  whose  life 
the  estate  is  co-terminous.  Accordingly,  if  a  person 
who  has  created  an  estate  pur  mitre  vie  brings  an  action 
to  recover  the  land  on  the  ground  that  cestui  que  vie 
is  dead,  it  will  be  sufficient  if  he  proves  that  the  cestui 
que  vie  has  been  absent  from  the  realm  for  seven  years 
together.  For  then,  by  the  18  &  19  Car.  II  (1666) 
c.  11,  s.  1,  the  cestui  que  vie  is  to  be  deemed  to  be  dead, 
in  the  absence  of  any  proof  that  he  is  aHve.  And,  by 
the  Cestui  Que  Vie  Act,  1707,  ss.  1-4,  any  person 
claiming  land  on  expiry  of  an  estate  2mr  autre  vie 
will  be  entitled,  if  he  has  reasonable  grounds  for 
suspecting  that  the  death  of  the  cestui  que  vie  is  being 
concealed,  to  obtain  from  the  High  Court  an  order  for 
the  production  of  the  cestui  que  vie.  And  if  this  order 
is  not  obeyed,  then,  unless  the  party  ordered  to  pro- 
duce the  cestui  que  vie  can  satisfy  the  Court  that  he 
has  failed,  from  no  fault  of  his  own,  to  do  so,  the 
claimant  may  enter  upon  the  land  as  if  the  cestui  que 
vie  were  dead.  The  former  of  these  two  statutes  is 
expressly  made  apphcable  to  copyhold  estates  pur 
autre  vie,  which  are  more  frequently  met  with  than 
freehold  ;  and  there  seems  to  be  no  reason  to  doubt 
that  the  latter  is  also  apphcable  to  copyholds. 

An  estate  pur  autre  vie  may  be  granted  to  a  man  and 
his  heirs,  or  even  to  a  man  and  the  heirs  of  his  body. 
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The  former  is  called  a  quasi-fee  simple,  the  latter  a 
quasi-entail.  Both  are,  of  course,  only  estates  for  life, 
and,  as  such,  could  for  a  long  time  neither  be  devised 
nor  inherited  ;  consequently,  it  was  difficult  to  make 
them  liable  for  payment  of  their  owner's  debts  after 
his  death,  or  to  allow  them  to  be  inherited  by  his 
heirs.  However,  by  the  Statute  of  Frauds,  in  1677, 
s.  12,  the  former  difficulty  was  got  over  ;  and  by  the 
Wills  Act,  1837,  estates  pur  autre  vie  (not  being  quasi- 
entails)  are  made  freely  devisable.  If  the  tenant  dies 
intestate,  the  estate,  if  Umited  to  his  heirs,  or  heirs  of 
his  body,  goes  to  the  heir  general  or  in  tail  as  '  special 
occupant  '  ;  if  not,  the  estate,  until  the  death  of  the 
cestui  que  vie,  goes  to  the  next-of-kin  of  the  deceased 
tenant,  as  personal  estate. 


NOTE  ON  AUTHORITIES. 

[The  student  may  now  begin  to  consult  one  or  more  of  the  well- 
known  modern  textbooks  on  Land  Law.  e.g. 

Williams,   "  Principles  of  the  Law  of  Real  Property,"  Part  I, 

Chaps.  II-IV. 
Jenks,  "  Modern  Land  Law,"  Cliaps.  II I- V. 

The  law  on  the  subject  of  freehold  and  copyhold  estates  will  be  found 
compactly  stated,  with  references  to  authorities,  in 

"  Digest  of  English  Civil  Law  "  (Butterworth),  pp.  554-607.] 
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CHAPTER  V. 

LEASEHOLD    ESTATES    (OR    CHATTELS   REAL). 


Of  estates  that  are  less  than  freehold  (commonly 
called  chattels  real),  there  are  three  sorts — I,  estates  for 
years  ;  II,  estates  at  will ;  and  III,  so-called  estates  by 
sufferance. 

I.  An  estate  for  years  is  a  contract  for  the  possession 
of  lands  or  tenements,  for  some  determinate  period  ; 
and  it  happens  where  a  man  letteth  them  to  another 
for  the  term  of  a  certain  number  of  years,  agreed  upon 
between  the  lessor  and  the  lessee,  and  the  lessee  enters 
thereon.  And  this  amounts  but  to  a  chattel  real,  how- 
ever long  the  period  of  time  for  which  the  lands  are 
demised.  For,  in  contemplation  of  law,  no  interest 
for  a  certain  and  determinate  period  of  time — even 
for  1000  years — is  as  large  as  an  estate  for  life,  which, 
as  we  have  seen,  is  the  lowest  description  of  freehold. 

Though  the  lease  be  but  for  half  a  year,  or  a  quarter, 
or  any  less  time,  the  lessee  is  respected  as  a  tenant  for 
years  ;  and  is  so  styled  in  some  legal  proceedings. 
And  this  may,  not  improperly,  lead  us  into  a  short 
explanation  of  the  division  and  calculation  of  time  by 
the  Enghsh  law. 

The  space  of  a  year  is  a  determinate  period,  con- 
sisting of  365  days ;  the  extra  day  in  leap-years  being, 
by  the  Calendar  (New  Style)  Act,  1750,  accounted  part 
of  the  preceding  day,  so  that  the  two  days  make  but 
one  day  in  law.     That  of  a  month  is  more  ambiguous. 
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For  a  month  is  either  a  lunar  month  (consisting  of 
twenty-eight  days),  or  a  calendar  month,  whereof  in 
a  year  there  are  only  twelve.  And  by  the  old  Common 
Law,  a  month  used  to  be,  in  matters  temporal,  a  lunar 
month,  unless  otherwise  expressed  or  implied.  There- 
fore, a  lease  '  for  twelve  months  '  is  only  for  forty- 
eight  weeks  ;  though,  if  it  be  for  '  a  twelve  month,' 
in  the  singular  number,  it  is  good  for  the  whole  year. 
But,  by  virtue  of  the  Interpretation  Act,  1889,  in  all 
statutes  passed  after  the  year  1 850,  a  '  month '  means 
a  calendar  month  ;  and  in  the  Orders  and  Rules  of 
1883  of  the  Supreme  Court  of  Judicature,  and  generally 
in  all  judgments  and  orders  made  by  the  Court,  the 
word  has  the  same  meaning.  And  the  same  con- 
struction will  be  put  upon  the  word  when  it  occurs 
in  bills  of  exchange,  promissory  notes,  and  contracts 
for  the  sale  of  goods,  and,  probably,  in  commercial 
transactions  generally. 

In  the  space  of  a  day,  aU  the  twenty-four  hours  are 
usually  reckoned  ;  the  law  rejecting  aU  fractions  of 
a  day,  to  avoid  dispute.  Therefore,  if  I  am  bound 
to  pay  money  on  any  certain  day,  I  discharge  the 
obligation  (as  a  general  rule)  if  I  pay  the  money  any 
time  before  twelve  o'clock  at  night.  But  to  return 
to  estates  for  years. 

These  estates  were,  as  was  formerly  said,  originally 
granted  to  mere  farmers  or  husbandmen,  who  every 
year  rendered  some  equivalent  in  money,  or  provisions, 
or  other  rent,  to  the  lessors  or  landlords  ;  but  in  order 
to  encourage  them  to  manure  and  cultivate  the  ground, 
they  had  a  permanent  interest  granted  them,  not 
determinable  at  the  will  of  the  lord. 

While  estates  for  years  were  thus  precarious,  it  is 
no  wonder  that  they  were  usually  short ;  and  indeed, 
we  are  told  by  the  author  of  the  Mirrour  of  Justices, 
a  doubtful  work  of  the  thirteenth  century,  that, 
by  the  antient  law,   no   leases  for   more  than  forty 
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years  were  allowable,  because  any  longer  possession, 
especially  when  given  without  any  livery  declaring 
the  nature  and  duration  of  the  estate,  might  tend  to 
defeat  the  inheritance.  Yet  this  law,  if  it  ever  existed, 
was  soon  antiquated  ;  for  we  may  observe,  in  Madox's 
collection  of  antient  instruments,  some  leases  for 
years  of  a  pretty  early  date,  which  considerably  exceed 
that  period.  And  long  terms,  for  three  hundred 
years,  at  least,  were  certainly  in  use  in  the  time  of 
Edward  III,  and  probably  of  Edward  I.  At  all 
events,  when  by  the  statute  21  Hen.  VIII,  c.  15,  passed 
in  the  year  1529,  the  '  termor,'  that  is,  the  lessee, 
was  protected  against  fictitious  recoveries,  and  his 
interest  rendered  secure  and  permanent,  long  terms 
began  to  be  more  frequent  than  before,  and  were 
afterwards  extensively  introduced. 

Every  estate  which  must  expire  at  a  period  certain 
and  prefixed,  by  whatever  words  created,  is  (as  we  have 
said)  an  estate  for  years.  And,  therefore,  this  estate 
is  frequently  called  a  '  term '  (terminus),  because 
its  duration  or  continuance  is  bounded,  limited,  and 
determined  ;  for  every  such  estate  must  have  a  certain 
beginning  and  certain  end.  But,  according  to  the 
maxim  :  id  certum  est,  quod  certum  reddi  potest,  if  a  man 
make  a  lease  to  another,  for  so  many  years  as  J.  S. 
shall  name,  it  is  a  good  lease  for  years,  when  J.  S. 
hath  named  the  years.  If  no  day  of  commencement 
is  named  in  the  creation  of  this  estate,  it  begins  from 
the  making,  or  deHvery,  of  the  lease.  But  if  it  is 
expressed  in  the  lease  to  begin  '  from  '  the  day  of  the 
making  of  the  lease,  or  '  from  '  a  fixed  calendar  date, 
it  wiU  begin  on  the  day  following  such  respective 
dates  ;  unless  it  is  necessary,  to  secure  its  vahdity, 
that  it  shall  be  deemed  to  commence  on  the  day  of 
such  making,  when  it  will  be  deemed  so  to  commence. 
A  lease  for  so  many  years  as  J.  S.  shall  hve,  is  void 
from  the  beginning    as   a    lease  for   years  ;   for  it  is 
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neither  certain  nor  (during  the  continuance  of  the 
lease)  can  ever  be  reduced  to  a  certainty.  But  a 
lease  for  twenty  or  more  years,  if  J.  S.  shall  so  long 
live,  is  good ;  for  there  is  a  certain  period  fixed, 
beyond  which  it  cannot  last,  though  it  may  determine 
sooner,  on  the  death  of  J.  S. 

A  lease  for  years,  never  having  required  hvery  of 
seisin  for  its  creation,  may  be  made  to  commence 
in  futuro,  though  a  lease  for  life  may  not,  because  the 
latter  attempts  to  create  a  freehold  interest  which, 
at  the  Common  Law,  could  only  be  created  by  hvery 
of  seisin,  and  so  could  not  be  made  to  commence 
in  futuro.  As,  if  I  convey  lands  to  Titius  to  hold  from 
Michaelmas  next  for  twenty  years,  this  is  good  ;  but 
to  hold  from  Michaelmas  next  for  the  term  of  his 
natural  hfe  is  void,  because,  in  the  meanwhile,  the 
freehold  would  be  in  abeyance.  And  because  no 
Hvery  of  seisin  is  necessary  to  a  lease  for  years,  such 
a  lessee  is  not  said  to  be  seised  of  the  lands.  Nor 
indeed  (as  we  have  said)  does  the  bare  lease  vest 
any  estate  in  the  lessee  ;  it  only  gives  him  a  right  of 
entry  on  the  tenement,  wliich  right  is  called  his 
'  interest  in  the  term,'  or  inter  esse  termini.  But,  when 
he  has  actually  so  entered,  and  thereby  accepted  the 
grant,  the  estate  is  then,  and  not  before,  vested  in 
him  ;  and  he  is  possessed  of  the  land  for  the  term  of 
years. 

Tenant  for  term  of  years  hath  incident  to,  and 
inseparable  from  his  estate,  unless  by  special  agree- 
ment, the  same  estovers  as  a  tenant  for  life  ;  that  is 
to  say,  house-bote,  plough-bote,  hay-bote,  and  the 
like  (pp.  65-66).  The  doctrine  of  waste,  also,  apphes 
to  tenants  for  years,  even  more  stringently  than  to 
tenants  for  life.  For  as  we  have  before  remarked, 
the  ordinary  tenant  for  life  is  not  responsible  for 
permissive  waste,  or  for  merely  suffering  the  premises 
to   decay.     But   it   seems   now   to   be   fairly   settled, 
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though  the  authority  is  somewhat  indirect,  that  a 
tenant  for  years  is,  at  least  to  some  extent,  hable  for 
merely  permissive  waste  :  and,  indeed,  a  most  im- 
portant recent  decision,  Wedd  v.  Porter  [11)16]  2  K.  B. 
91,  has  laid  it  down,  that  an  agricultural  tenant  for 
years,  even  a  tenant  from  year  to  year,  is  guilty  of 
waste  if  (apart  from  express  stipulations)  he  does 
not  cultivate  his  land  in  a  husbandlike  manner,  in 
accordance  with  the  custom  of  the  country  {i.e.,  the 
neighbourhood) . 

With  regard  to  emblements,  where  the  term  depends 
upon  a  certainty,  as  if  the  tenant  holds  from  Mid- 
summer for  ten  years,  and  in  the  last  year  he  sows  a 
crop  of  corn,  which  is  not  ripe  and  cut  before  Mid- 
summer, then,  by  the  common  law,  the  landlord  shall 
have  it.  And  this  is  because  the  tenant  knew  the  date 
appointed  for  the  expiration  of  his  term,  and  there- 
fore it  was  his  own  folly  to  sow  that  of  which  he  never 
could  reap  the  profits.  But  a  custom  to  the  effect 
that  an  outgoing  tenant  may  return  and  reap  the 
crop  sown  by  him  before  the  expiry  of  his  term  will 
be  good  ;  even  though  the  tenancy  was  created  by 
deed  which  did  not  mention  the  custom.  And  the 
rights  of  all  agricultural  tenants,  in  respect  of  compensa- 
tion for  crops  and  improvements,  have  been  greatly 
strengthened  by  the  provisions  of  the  Agricultural  Hold- 
ings Act,  1908,  which  are,  however,  too  long  to  set  out 
here,  and  which  do  not  exclude  the  common  law  right  to 
emblements.  Where  the  lease  for  years  depends  upon 
an  uncertainty,  as  upon  the  death  of  the  lessor,  being 
himself  only  tenant  for  hfe,  or  being  a  husband  seised 
in  right  of  his  wife  (if  such  a  case  is  now  possible), 
or  if  the  term  of  years  be  determinable  upon  a  life 
or  hves — in  these  and  similar  cases,  the  estate  for  years 
not  being  to  expire  certainly  at  a  time  foreknown, 
but  merely  by  the  act  of  God,  the  tenant  for  years, 
or  his  representatives,  as  we  have  seen,  shall  have  the 
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emblements  in  the  same  manner  that  a  tenant  for  life, 
or  his  representatives,  are  entitled  thereto.  It  is 
otherwise,  however,  if  the  estate  determine  by  the 
act  of  the  party  himseK,  as  if  tenant  for  years  does 
anything  that  amounts  to  a  forfeiture ;  in  which 
case  the  emblements  shall  go  to  the  lessor,  and  not  to 
the  lessee,  who  hath  determined  his  estate  by  his  own 
default.  The  rights  of  a  tenant  for  years  whose  lease 
determines  by  the  death  of  his  lessor,  have,  as  we  have 
seen  (p.  68),  been  modified  by  the  provisions  of  the 
Landlord  and  Tenant  Act,  1851. 

A  tenancy  'from  year  to  year,'  or  'by  the  year,' 
may  be  created,  in  the  first  place,  by  the  express  agree- 
ment of  the  parties.  Second,  such  a  tenancy  may  arise 
by  construction  of  law  ;  for  the  law  will  readily  imply 
a  tenancy  from  year  to  year  where  there  is  an  occupa- 
tion at  an  annual  rent,  or  a  rent  payable  for  an  aliquot 
portion  of  a  year,  and  there  is  no  evidence  that  the 
occupier's  estate  is  of  a  different  description.  And, 
formerly,  if  a  man  was  let  into  possession  under  a 
demise  not  under  seal,  for  a  term  of  more  than  three 
years,  though  such  a  demise  would  not  pass  any 
legal  interest  in  the  premises  for  the  term  specified, 
because  it  does  not  satisfy  the  requirements  of  the 
Real  Property  Act,  1845,  yet  the  lessee  was  considered 
as  holding  from  year  to  year,  upon  such  of  the  terms 
of  the  agreement  as  were  consistent  with  that  tenancy. 
At  the  present  day,  however,  such  a  demise  (if  in 
writing  signed  by  the  lessor,  and  good  as  an  agree- 
ment to  demise)  confers  an  equitable  interest  in  the 
land  for  the  whole  term,  and  not  merely  a  legal  interest 
from  year  to  year. 

It  is  to  be  observed,  that  where  a  tenancy  '  by  the 
year  '  or  'from  year  to  year '  is  once  created,  it  cannot, 
on  either  side,  be  put  an  end  to  without  half  a  year's 
notice  to  quit  from  the  one  party  to  the  other,  such 
notice  expiring  with  the  current  year  of  the  tenancy  ; 
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though,  if  the  tenancy  commenced  at  one  of  the  usual 
quarterly  feast  days,  the  haK  year  must  be  computed 
from  one  of  such  feast  days  to  another— as  from  Mid- 
summer to  Christmas— whether  there  be  183  days 
between  them  or  not.  It  follows,  therefore,  that  a 
lease  '  from  year  to  year  '  will  confer  an  estate  for  one 
year  certain,  determinable  by  half  a  year's  notice 
expiring  at  the  end  of  the  first  year.  But  if  in  that, 
or  any  succeeding  year  of  the  tenancy,  more  than  half 
a  year  should  elapse  without  a  notice  to  quit  being 
given  by  either  of  the  parties,  another  year  certain 
is  thereby  constantly  added  to  that  which  is  in  pro- 
gress. Also,  and  upon  the  same  principle,  if  the  lease 
be  "for  a  year,  and  so  from  year  to  year,"  it  will 
enure  as  a  demise  for  two  years  certain,  at  the  outset. 
For  at  the  expiration  of  the  first  year  there  is  a  con- 
tinuation of  the  tenancy,  which  cannot  be  determined 
by  a  notice  to  quit  at  an  earlier  period  than  the  expira- 
tion of  the  second  year.  Moreover,  this  estate  does 
not  come  to  an  end  by  an  assignment  of  the  interest 
of  either  of  the  parties,  or  by  their  death  ;  but  the 
tenancy  will  continue  to  exist  between  one  of  the  parties 
and  the  assigns  or  representatives  of  the  other  (or 
between  the  assigns  or  representatives  of  both  parties, 
as  the  case  may  be),  until  duly  determined  by  the 
usual  notice  to  quit.  As  regards  leases  which  fall 
within  the  provisions  of  the  Agricultural  Holdings 
Act,  1908,  a  year's  notice,  expiring  with  the  current 
year  of  the  tenancy,  is  now  made  necessary  in  lieu  of 
the  old  haK-year's  notice  ;  unless  the  parties  agree 
in  writing  to  the  contrary.  And  when  the  tenancy 
is  for  a  less  period  than  a  year,  e.g.,  from  month  to 
month,  or  from  week  to  week,  it  may,  in  general,  be 
determined  by  a  month's  notice  (if  it  be  a  monthly 
letting),  and  by  a  week's  notice  (if  it  be  a  weekly 
letting).  It  is  to  be  observed  that  an  urban  tenant 
from  year  to  year,  unlike  a  tenant  for  years,  is  not 
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bound  to  repair,  and  consequently  will  not  be  answer- 
able for  such  permissive  waste  as  may  arise  by  his 
neglect  to  do  so.  But,  as  we  have  just  seen,  an 
agricultural  tenant  from  year  to  year  will  be  liable  to 
cultivate,  in  a  husbandlike  manner,  in  accordance  with 
the  custom  of  the  country. 

The  interesting  and  important  question :  how  far  a 
lessor  for  years  guarantees  the  security  of  his  tenant, 
will  be  best  left  until  we  comis  to  deal  with  the  forms 
of  leases  (p.  349) ;  because,  as  we  shall  then  see, 
the  one  question  was  for  long  believed  to  be  involved 
in  the  other,  though  there  is  reason  now  to  think 
that  view,  if  it  was  ever  correct,  has  ceased  to  be  true. 
But  it  may  be  desirable  to  point  out  here  that,  con- 
trary to  common  opinion,  a  lessor  for  years  neither, 
in  the  absence  of  express  provision,  warrants  the  fitness 
of  the  land  or  buildings  for  any  purpose,  nor  is  he  bound 
to  do  anything  to  keep  them  in  good  condition  or 
repair.  From  the  former  of  these  two  rules  there  is 
an  exception  in  the  case  of  furnished  houses  let  for 
short  periods  for  immediate  habitation,  in  which  case 
,the  lessor  is  understood  to  warrant  their  fitness  for 
that  purpose,  so  far  as  defects  of  condition  are  con- 
cerned ;  and,  if  the  house  turns  out  to  be  uninhabit- 
able owing  to  such  defects,  the  lessee  can  repudiate 
the  lease,  and  sue  for  damages  for  loss  sustained. 
And,  by  the  Housing  and  Town  Planning  Act  of 
1909,  ss.  14  and  15,  where  a  contract  has  been  made 
for  letting  for  habitation  a  house  or  part  of  a  house 
below  a  certain  specified  rent  (varying  with  locahty), 
the  letting  will  (except  in  certain  special  circumstances) 
imply  two  conditions,  viz.  (i)  that  the  house  is,  at 
the  time  of  letting,  in  all  respects  reasonably  fit  for 
human  habitation,  (ii)  that  the  house  shall  be  kept 
by  the  lessor,  during  the  term,  so  fit.  If  either  of 
these  conditions  is  broken,  the  lessee  can,  therefore, 
repudiate  the  lease. 
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Generally  speaking,  if  a  lessee  refuses  to  quit  the 
premises  on  the  expiry  of  his  lease,  or  the  termina- 
tion of  his  tenancy  by  proper  notice,  the  lessor  can 
bring  an  action  of  ejectment  against  him,  to  recover 
possession  of  the  premises,  or  even,  if  he  can  do  so 
peaceably,  enter  and  take  possession.  Moreover,  by 
the  Deserted  Tenements  Act,  1817,  where  a  lessee 
deserts  land  which  has  been  let  to  him  at  least  at  three 
fourths  of  its  value,  leaving  half  a  year's  rent  in  arrear, 
and  no  sufficient  distress  on  the  premises,  then,  whether 
the  lease  has  expired  or  not,  and  whether  the  lease 
contains  any  proviso  for  re-entry  or  not,  the  lessor 
may  recover  possession  of  the  land  by  proceedings 
in  a  summary  manner  before  magistrates,  under  the 
Distress  for  Rent  Act,  1737. 

However,  in  the  great  majority  of  well-drawn 
leases  for  years,  there  occurs  a  clause,  known  as  a 
proviso  for  re-entry,  which  entitles  a  lessor,  on  breach 
by  the  lessee  of  any  of  the  covenants  or  agreements 
contained  in  the  lease,  to  enter  and  take  possession 
of  the  land  and  terminate  the  tenancy.  Such  a 
proviso  has  the  effect  of  turning  all  the  covenants 
and  agreements  entered  into  by  the  lessee  in  the 
lease  (usually  somewhat  numerous  and  stringent) 
into  conditions,  the  breach  of  which  causes  a  forfeiture 
of  his  estate.  But  it  is  important  to  observe  that, 
partly  by  the  estabUshment  of  equitable  principles, 
and,  lately,  and  to  a  very  wide  extent,  by  virtue  of 
express  statutory  provisions,  not  only  must  a  claim 
to  forfeiture  be  exercised  with  great  care,  but  the  Court 
has  power,  even  if  the  lessor  has  observed  all  proper 
formaUties,  to  grant  relief  to  the  lessee  against  forfeiture, 
on  terms  deemed  by  the  Court  to  be  just.  These 
principles  and  provisions  will  be  explained  in  their 
proper  place  (see  pp.  102-104).  Meanwhile,  however,  it 
may  be  well  to  mention,  that,  to  meet  the  special  circum- 
stances arising  out  of  the  recent  war,  a  series  of  statutes 
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known  as  the  Increase  of  Rent  and  Mortgage  Interest 
(Restriction)  Acts,  and  the  Courts  (Emergency  Powers) 
Acts,  enabled  the  Courts,  in  certain  cases,  not  merely 
to  give  relief  against  forfeitures  of  tenancies,  but,  even 
where  tenancies  expired  or  were  duly  terminated  by 
lessors,  to  compel  the  lessors  to  grant  a  renewal  of 
them,  at  the  same,  or  such  moderate  increase  of,  rent 
as  the  Acts  permitted.  But,  these  Acts  being  of  a 
temporary  character,  though  they  continued  to 
operate  for  some  time  after  the  termination  of  the  war, 
it  is  not  thought  necessary  to  deal  with  them  in  a  work 
hke  the  present. 

Although  a  term  of  years  may  be  of  any  length  that 
the  parties  please,  yet  there  is  a  special  class  known 
technically  as  long  terms  ;  though  it  would  be  diffi- 
cult, if  not  impossible,  to  define,  merely  by  reference 
to  time,  what  constitutes  a  '  long  term,'  in  this  sense. 
It  is  rather  the  purpose  for  which  the  term  was  origin- 
ally created,  and  its  general  character,  than  its  length, 
which  constitute  it  a  member  of  this  class.  Generally 
speaking,  these  terms  are  created  by  way  of  use  (a 
process  which  will  be  explained  later)  for  the  purpose 
of  raising  money  on  mortgage,  where  it  is  desired  to 
keep  the  freehold  title  clear  from  encumbrances. 
And,  therefore,  no  rent  is  reserved  upon  them,  and 
no  liabihties  imposed  upon  their  holders  ;  for  such 
incidents  would  render  them  very  unpopular  with 
mortgagees. 

Now  one  of  two  things  ought  to  happen  in  a  case 
of  this  kind.  Either  the  mortgagee  would  be  paid 
off  ;  in  which  event  he  should  surrender  the  term  to 
the  owner  of  the  next  vested  estate  of  inheritance, 
whereupon  it  (the  term)  would  '  merge  '  or  disap- 
pear, according  to  the  general  principle  to  be  hereafter 
explained  (pp.  134-136),  leaving  the  freehold  title  clear. 
Or  the  mortgagee  would  reaUse  his  security  by  sale  or  . 
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foreclosure ;  whereupon  lie  or  his  purchaser  would  get  an 
estate  as  good  as  a  fee  simple  for  all  practical  purposes, 
which,  however,  they  would  be  careful  to  remember 
was  really  only  a  term  of  years. 

As  a  matter  of  fact,  in  many  cases  neither  of  these 
results  happened.  For  when  the  mortgagee  was  paid 
off,  the  person  who  paid  him  would  not,  though  the 
owner  of  the  next  freehold  estate,  take  a  surrender  of 
the  term,  but  cause  it  to  be  conveyed  to  a  trustee, 
upon  trust  '  to  attend  the  inheritance.'  The  object 
of  this  elaborate  process  was,  to  enable  the  persons 
interested  in  the  freehold  title  to  use  the  term  as  a 
shield  or  defence,  in  the  event  of  it  being  ultimately 
discovered  that  the  freehold  title  had  been  encumbered 
since  the  creation  of  the  term.  In  such  a  case,  the 
persons  in  trust  for  whom  the  term  was  held  [i.e., 
the  persons  interested  in  the  inheritance)  could  at 
least  claim  that  the  encumbrance  could  not  be  enforced 
during  the  continuance  of  the  term. 

But  this  process  was,  naturally,  attended  with  great 
expense,  as  every  freehold  title  to  a  family  estate 
came  to  be  encumbered  by  a  cloud  of  attendant  terms, 
which,  on  any  new  settlement  or  disposition,  had  to 
be  taken  into  account,  and  were  continually  found 
to  be  '  outstanding  '  in  trustees  who  were  dead,  or  had 
disappeared,  or  were  unwilHng  to  act.  And  so,  by 
the  Satisfied  Terms  Act,  1845,  it  was  provided  that 
such  terms  as  should,  on  31st  December,  1845,  be 
attendant  on  the  inheritance  of  any  lands,  should 
thereupon  cease  and  determine,  except  that  such  as 
had  become  by  express  declaration  so  attendant 
should  continue  to  afford  such  protection  as  they 
would  have  done  before  the  Act,  had  they  not  been 
dealt  with  since  its  passing  ;  and  that  all  terms  which 
should  become  attendant  on  the  inheritance  after  the 
Act,  should  thereupon  cease. 

On  the  other  hand,  many  long  terms  never  became 
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*  attendant  upon  the  inheritance,'  or  '  satisfied.'  They 
were  either  sold  or  foreclosed  by  their  mortgagees  ;  and 
these  latter,  or  the  purchasers  from  them,  naturally 
treated  themselves  so  completely  as  owners  of  the 
land  that,  after  a  generation  or  two,  their  successors 
quite  forgot  that  they  really  held  a  term  only— with  the 
result,  that  they  frequently  got  into  difficulties.  For 
instance,  such  a  termor  would  enter  into  a  contract  to 
sell  his  estate  as  freehold  ;  and  then  the  purchaser,  on 
discovering  the  true  facts,  would  decline  to  complete 
the  purchase. 

To  remedy  this  state  of  things,  the  Conveyancing 
Act  of  1881,  s.  65,  provided  a  scheme  for  the  enlarge- 
ment of  such  terms  as,  being  originally  created  for 
more  than  300  years,  and  not  made  subject  to  any 
rent  or  right  of  redemption  in  favour  of  the  reversioner, 
should  have  a  residue  unexpired  of  at  least  200  years. 
Such  a  term  may  be  enlarged  by  its  owner  into  a  fee 
simple,  by  the  mere  process  of  executing  a  deed  con- 
taining a  declaration  to  that  effect ;  the  fee  simple 
thus  acquired  becoming  subject  to  all  the  trusts, 
powers,  rights,  liabilities,  and  equities,  previously 
affecting  the  term.  A  very  serious  oversight  in  the 
wording  of  the  Act  of  1881  was  hastily  remedied  by 
the  Conveyancing  Act  of  1882,  which  provided  that 
the  powers  conferred  by  the  Act  of  1881  should  not 
be  exercised  in  respect  of  a  term  Uable  to  be  put  an 
end  to  by  forfeiture  for  condition  broken,  or  a  term 
created  by  a  sub-demise  out  of  a  term  itself  incapable 
of  being  enlarged  under  the  principal  Act. 

II.  The  second  species  of  estates  less  than  freehold, 
are  estates  at  will.  This  is  where  lands  and  tenements 
are  let  by  one  man  to  another,  either  expressly  or  by 
conduct,  to  have  and  to  hold  at  the  will  of  the  lessor ; 
and  the  tenant  by  force  of  this  lease  obtains  possession. 
Such  instances  occur,  not  only  under  express  leases, 
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but  in  the  case  of  purchasers  let  into  possession  by 
the  vendors  before  conveyance,  where  a  tenant  holds 
over  after  the  expiry  of  a  lease,  with  the  permission 
of  the  lessor,  probably  also,  where  a  mortgagor  under 
a  legal  mortgage  continues  to  occupy  the  mortgaged 
land  with  the  mortgagee's  consent.  The  position  of 
the  cestui  que  trust,  who  lives  on  the  land  with  the 
permission  of  the  trustee,  is  more  doubtful  ;  ,but, 
at  any  rate  for  some  purposes,  he  is  a  tenant  at  will 
to  the  trustee. 

Such  tenant  hath  no  certain  indefeasible  estate, 
nothing  that  can  be  assigned  by  him  to  any  other  ; 
for  that  the  lessor  may  determine  his  will,  and  put 
him  out  whenever  he  pleases.  But  every  estate  at 
will  is  at  the  will  of  both  parties,  lessor  and  lessee  ; 
so  that  either  of  them  may  determine  the  will,  and 
quit  his  connection  with  the  other,  at  his  own  pleasure. 
Yet  this  must  be  understood  with  some  restriction. 
For  if  the  lessee  at  will  sows  his  land,  and  the  lessor, 
before  the  corn  is  ripe  or  before  it  is  reaped,  puts  him 
out,  yet  the  tenant  shall  have  the  emblements,  with 
free  ingress,  egress,  and  regress  to  cut  and  carry  away 
the  profits.  But  it  is  otherwise  where  the  lessee  him- 
self determines  the  will ;  for  in  that  case  the  lessor 
shall  have  the  profits  of  the  land. 

A  tenant  at  will  is  liable  for  voluntary,  but  not  for 
permissive  waste. 

A  tenancy  at  will  may  be  determined,  not  only  by 
express  notice  of  the  intention  to  determine  it,  but 
also  by  any  act  on  the  part  of  the  landlord  which  is 
inconsistent  with  the  estate  continuing,  as,  for  example, 
by  his  entering  upon  the  land  and  cutting  timber,  or 
carrying  away  stone,  or  taldng  a  distress  for  rent  and 
impounding  it  on  the  premises  ;  or  by  any  similar 
inconsistent  act  on  the  part  of  the  tenant,  as,  for 
example,  by  his  committing  waste,  or  assigning  his 
estate  to  the  knowledge  of  the  lessor.     And  if  either 
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the  lessor  or  the  lessee  die  or  be  outlawed,  the  estate 
is  at  an  end. 

The  law  is,  however,  careful  that  no  sudden  deter- 
mination of  the  will  hj  one  party  shall  tend  to  the 
manifest  and  unforeseen  prejudice  of  the  other.  This 
appears  from  the  rule  above  mentioned,  that,  in  the 
event  of  the  tenancy  being  determined  by  the  act  of  the 
lessor,  or  his  death,  the  lessee  is  entitled  to  emble- 
ments ;  and  the  lessee,  after  the  determination  of  the 
lessor's  will,  has  also  the  right  of  reasonable  ingress  and 
egress  to  fetch  away  his  goods  and  utensils.  If  the 
rent  be  made  payable  quarterly  or  half-yearly,  and  the 
lessee  determines  the  will,  it  is  said  that  the  lessor 
will  in  such  a  case  be  entitled  to  be  paid  the  rent  to 
the  end  of  the  current  quarter  or  half-year.  In  fact, 
the  courts  lean  against  construing  demises,  where  no 
certain  term  is  mentioned,  as  tenancies  at  will ;  and, 
especially  if  rent  is  accepted  for  an  aliquot  portion 
of  a  year,  rather  hold  them  to  be  tenancies  from  year 
to  year,  so  long  as  both  parties  please.  But  a  lessor 
at  will  can  distrain  for  rent,  if  the  rent  is  a  fixed 
amount. 

III.  An  estate  by  sufferaiice  is  where  one  comes  into 
possession  of  land  under  lawful  title,  but  keeps  it  after- 
wards without  any  title  at  all.  As  if  a  man  takes  a 
lease  for  a  year,  and  (after  the  year  is  expired)  con- 
tinues to  hold  the  premises,  without  any  fresh  leave 
from  the  owner  of  the  estate.  Or,  if  a  man  maketh 
a  lease  at  will,  and  dieth,  and  the  lessee  continueth 
in  the  possession,  he  is  tenant  by  sufferance.  But 
no  man  can  be  tenant  by  sufferance  against  the  King, 
to  whom  no  laches,  or  neglect  in  entering  and  ousting 
the  tenant,  is  ever  imputed  by  the  law  ;  but  the 
King's  tenant,  so  holding  over,  is  considered  as  an 
absolute  intruder. 

The  estate  (or  tenancy)  by  sufferance  will  be  destroyed 
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whenever  the  true  owner  shall  make  an  actual  entry  on 
the  lands,  and  oust  the  tenant ;  but,  before  entry,  he 
cannot  maintain  an  action  of  trespass  against  him,  as 
he  might  against  a  stranger,  because  the  original  entry 
was  lawful.  And  the  reason  is,  because  the  tenant 
being  once  in  by  a  lawful  title,  the  law  (which  presumes 
no  wrong  in  any  man)  will  suppose  him  to  continue 
upon  a  title  equally  lawful,  unless  the  owner  of  the 
land,  by  some  public  and  avowed  act,  such  as  entry, 
will  declare  the  continuance  to  be  tortious,  or,  in 
common  language,  wrongful.  But  a  tenant  for  life  or 
years,  who  wilfully  holds  over  after  the  determination 
of  his  term,  and  after  written  demand  for  possession, 
is  hable  to  an  action  for  double  the  value  of  the 
premises  during  the  time  that  he  retains  possession. 
And  any  tenant  who  gives  notice  of  his  intention  to 
quit  premises,  and  fails  to  quit  in  accordance  with 
his  notice,  becomes  thenceforward  Uable  to  pay 
double  rent. 
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CHAPTER  VI. 

ESTATES   UPON   CONDITION. 


We  now  come  to  our  second  view  of  estates,  viz.,  from 
the  standpoint  of  their  certainty.  Hitherto  we  have 
assumed,  that  every  estate  is  vested  indefeasibly  in 
the  tenant.  But,  though  somewhat  reluctantly,  the 
law  has  long  recognized  the  existence  both  of  estates 
and  interests  which  await  the  happening  of  some  un- 
certain collateral  event  {i.e.,  an  event  other  than  the 
mere  expiry  of  the  preceding  estate)  before  they  vest 
in  the  tenant  or  owner,  and  of  estates  and  interests 
which,  though  at  the  time  vested  in  the  tenant  or  owner, 
are  hable  to  be  terminated  or  divested  by  the  happening 
of  such  an  event.  Such  estates  and  interests  are  said 
to  be  wpon  condition ;  and  to  the  nature  of  estates 
upon  condition  we  must  now  turn. 

A  condition  may  be  defined  as  some  uncertain  event, 
not  being  the  mere  expiry  of  a  preceding  estate, 
on  the  happening  or  not  happening  of  which  an  estate 
may  be  either  originally  created,  or  enlarged,  or,  finally, 
defeated  or  forfeited.  And  estates  upon  condition  are 
either  (1)  estates  upon  condition  implied,  or  (2)  estates 
upon  condition  expressed. 

1.  Estates  upon  condition  implied  are  where  a  grant 
of  an  estate  has  a  condition  annexed  to  it  inseparably, 
from  its  essence  and  constitution,  although  no  condition 
be  expressed  in  words.  As  if  a  grant  be  made  to  a  man 
of  an  office  generally,  without  adding  other  words  ;  the 
law  tacitly  annexes  hereto  a  secret  condition,  that  the 
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grantee  shall  duly  execute  his  office.  And,  on  breach  of 
that  iniphed  condition,  it  is  lawful  for  the  grantor,  or 
his  heirs,  to  oust  the  grantee,  and  to  grant  the  office 
to  another  person. 

Upon  the  same  principle  proceeded  all  those  for- 
feitures of  estates  which  resulted  from  acts  done  by 
the  tenant  incompatible  with  his  estate — e.g.,  if  a 
tenant  for  life  or  for  years  enfeoffed  a  stranger  in  fee 
simple,  that  by  the  common  law  was  a  forfeiture  of 
his  estate  ;  being  a  breach  of  the  condition  which  the 
law  annexed  thereto,  viz.,  that  he  should  not  attempt 
to  create  a  greater  estate  than  he  himself  was  entitled 
to.  And  a  similar  rule  prevailed,  by  virtue  of  express 
statute,  in  the  case  of  the  commission  of  waste.  But 
those  forfeitures  have  been  aboHshed  by  other  statutes  ; 
and  forfeiture  for  breach  of  impUed  condition  is  now 
very  rare,  except,  perhaps,  in  the  case  of  copyholds, 
where  the  remedy  for  forfeiture  is  the  usual  remedy 
of  the  lord  for  breaches  of  the  custom  by  the  copy- 
holder, owing  to  the  fact  that,  if,  in  ancient  times, 
a  manorial  lord  sued  his  serf  in  the  King's  Courts, 
he  thereby,  by  treating  him  as  a  free  man,  by  implica- 
tion enfranchised  or  manumitted  him.  And  this  rule, 
antient  as  it  is,  has  left  a  deep  mark  on  the  law  of 
copyholds  ;  so  that  it  is  really  dangerous  for  a  manorial 
lord  to  sue  his  copyholder  for  breach  of  custom,  unless 
it  is  quite  certain  that  the  Courts  have  recognized 
a  similar  cause  of  action  {e.g.,  for  fines  in  arrear)  in 
previous  cases.     However,  to  return  to  conditions. 

2.  Estates  upon  condition  expressed  are  where  an 
estate  is  granted,  either  in  fee  simple  or  otherwise, 
with  an  expressed  quaUfication  annexed,  whereby  the 
estate  granted  shall  either  commence,  be  enlarged, 
or  be  defeated,  upon  performance  or  breach  of  such 
qualification  or  condition.  These  conditions  (com- 
monly called  '  conditions  in  deed ')  are,  therefore, 
either    precedent,    that   is,    such   as   must   happen   or 
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be  performed  before  the  estate  can  vest  or  be  en- 
larged, or  subsequent,  that  is,  such  as  by  the  failure 
or  non-performance  of  which  an  estate  already  vested 
may  be  defeated.  Thus,  if  a  man  grant  to  his  lessee 
for  years,  that  upon  payment  of  a  hundred  marks 
within  the  term  he  shall  have  the  fee,  this  is  a  con- 
dition precedent,  and  the  fee  simple  passeth  not  till 
the  hundred  marks  be  paid.  But  if  a  man  grant  an 
estate  in  fee  simple,  reserving  or,  rather,  procuring 
from  the  grantee  a  grant  to  himself  and  his  heirs  of, 
a  certain  rent,  and  it  is  provided,  that,  if  rent  be  not 
paid  at  the  times  appointed  in  the  reservation,  it  shall 
be  lawful  for  the  grantor  and  his  heirs  to  re-enter 
and  avoid  the  estate  ;  in  this  case  the  grantee  and  his 
heirs  have  an  estate  upon  condition  subsequent,  which 
is  defeasible  if  the  condition  be  not  pexformed. 

A  distinction  is,  however,  made  between  a  condition  in 
deed  and  a  Innitation,  which  Littleton  denominates  also 
a  condition  in  law.  For  when  an  estate  is  so  expressly 
confined  and  limited  by  the  words  of  its  creation  that  it 
cannot  endure  for  any  longer  time  than  till  the  con- 
tingency happens  upon  which  the  estate  is  to  fail,  this 
is  called  a  conditional  limitation.  Thus,  when  land  is 
granted  to  a  man,  so  long  as  he  is  parson  of  Dale,  or 
while  he  continues  unmarried,  or  U7itil  out  of  the  rents 
and  profits  he  shall  have  made  £500  and  the  Hke,  the 
estate  determines  as  soon  as  the  contingency  happens, 
and  the  estate  in  remainder,  which  depends  upon  such 
determination,  becomes  immediately  vested,  without 
any  act  to  be  done  by  him  who  is  next  in  expectancy. 
But  when  an  estate  is,  strictly  speaking,  an  estate  upon 
condition  in  deed  (as  if  granted  expressly  upon  condition 
to  be  void  upon  the  payment  of  £40  by  the  grantor, 
or  so  that  the  grantee  continues  unmarried,  or  provided 
he  goes  to  York,  &c.)  the  law  permits  the  estate  to 
endure  beyond  the  time  when  such  contingency 
happens,  unless  the  grantor  or  his  heirs  take  ad  van- 
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tage  of  the  breach  of  the  condition,  and  make  an 
entry  in  order  to  avoid  the  estate. 

And  it  is  said  that,  so  different  are  the  two  kinds  of 
conveyance,  objects  which  would  be  illegal  if  aimed  at 
by  way  of  condition  subsequent,  may  be  substantially 
achieved  by  the  use  of  conditional  limitations.  Thus 
it  is  claimed  that,  while  a  conveyance  of  a  legal  fee 
simple  with  a  condition  for  forfeiture  on  the  bank- 
ruptcy of  the  grantee,  would  be  clearly  bad  as  to  the 
condition,  yet  a  conveyance  of  a  fee  simple  until  bank- 
ruptcy of  the  grantee  would  be  operative  to  deprive 
his  creditors  of  the  land  in  the  event  of  his  bankruptcy. 
But  this  view  must  be  regarded  as  doubtful. 

The  imposition  and  enforcement  of  conditions 
has,  however,  long  been  disliked  by  our  law,  as  lead- 
ing (except  under  well-understood  circumstances)  to 
quarrels,  disturbance,  and  oppression  ;  and,  quite 
apart  from  statute,  the  Common  Law  itself  laid  down 
certain  very  strict  rules  on  these  subjects,  which  have 
been  supplemented  by  important  statutory  provisions. 
Of  these  we  must  now  give  some  account. 

1.  The  right  of  entry  on  breach  of  a  condition  sub- 
sequent cannot,  probably,  be  reserved  in  favour  of  a 
stranger,  but  only  in  favour  of  the  grantor  and  his 
heirs  ;  for  the  effect  of  an  entry  by  him  or  them,  after 
breach,  is  to  defeat  altogether  the  estate  which  had 
before  passed  to  the  grantee,  so  that  the  grantor  or 
his  heirs  are  in  again  as  of  their  former  seisin.  Thus 
a  feoffment  by  A.  to  B.,  on  condition  that,  if  C.  paid 
B.  £100,  he  (C.)  should  be  entitled  to  the  estate, 
would  have  been  bad  at  the  Common  Law. 

2.  It  was  also  a  rule  of  the  common  law,  that  the 
right  of  entry  on  breach  of  a  condition  could  not  be 
assigned  in  any  case  to  a  stranger  ;  so  that,  if  a  man 
had  made  a  lease  for  life,  reserving  a  rent,  with  a 
proviso  for  re-entry  in  case  of  non-payment,  and  the 
lessor  granted  over  his  reversionary  estate  to  another, 
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the  grantee  could  take  no  benefit  from  the  condition. 
But,  by  a  statute  of  the  year  1540,  known  as  the 
Covenants  Act,  the  law  in  this  respect  was  substantially 
altered  ;  and  the  assignee  of  a  reversion  upon  a  lease 
created  by  indenture  for  hfe  or  years  now  has,  in 
respect  of  any  breach  subsequent  to  the  assignment  to 
him,  the  same  benefit  from  a  condition  of  re-entry  as 
the  grantor  of  the  lease  or  the  lessee  himself  would 
have  had  ;  provided  only  that  the  condition  '  touches 
and  concerns  the  land,'  i.e.,  tends  to  increase  the  value 
of  the  reversion  or  the  term,  or  is  otherwise  of  direct 
concern  to  the  owners  thereof.  Moreover,  by  the 
Law  of  Property  Amendment  Act,  1859,  s.  3,  where 
the  reversion  on  a  lease  is  severed  {i.e.,  spHt  up  between 
two  or  more  individual  purchasers,  grantees  of  the 
reversion),  and  the  rent  is  legally  apportioned,  each 
grantee  of  the  reversion  is,  quoad  such  portion  of  the 
demised  lands  as  is  included  in  his  purchase,  entitled 
to  the  full  benefit  of  the  condition  or  right  of  re-entry 
created  by  the  original  lease,  for  non-payment  of  the 
rent  apportioned  to  the  lands  included  in  his  purchase. 
And  the  Conveyancing  Act,  1881,  has,  in  respect 
of  leases  created  after  the  31st  of  December,  1881, 
ss.  10-12,  extended  this  right  to  the  enforcement  of 
all  covenants  and  conditions  reserved  for  the  benefit 
of  the  reversion.  It  should  be  noted  that,  by  the 
Wills  x\ct,  1837,  '  all  rights  of  entry  for  condition 
broken  '  are  expressly  made  devisable,  and  that,  by  the 
Real  Property  Act,  1845,  a  right  of  entry,  'whether 
immediate  or  future,  into  or  upon  any  tenements  or 
hereditaments  in  England,'  may  be  disposed  of  by  deed. 
But  the  effect  of  these  provisions  is  somewhat  doubt- 
ful ;  and  it  has,  in  fact,  been  actually  held,  that  an 
attempt  to  assign  over  a  right  of  entry  for  a  breach 
of  condition  already  committed,  is  void,  as  savouring 
of  the  offence  of  '  maintenance.'  As  regards  conditions 
in  leases,  passing  with  the  reversion  for  the  benefit  of 
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the  reversioner,  and  assigned,  with  the  term,  since 
1911,  there  is  now  an  exception  by  recent  statute,  viz., 
the  Conveyancing  Act  of  that  year,  s.  2  ;  but  it  is 
conceived  that  the  Common  Law  rule  still  applies  to 
any  attempted  assignment  of  the  benefit  of  a  past 
breach  in  respect  of  an  estate  of  inheritance. 

3.  Express  conditions  are  void,  if  they  be  impossible 
at  the  time  of  their  creation,  or  afterwards  by  the  act 
of  God  or  the  act  or  default  of  the  grantor,  become 
impossible  ;  and  also  if  they  be  contrary  to  law  or 
repugnant  to  the  nature  of  the  estate  granted.  In 
any  of  which  cases,  if  they  be  conditions  subsequent, 
the  estate  shall  be  absolute  at  once,  and  the  condition 
subsequent  discharged.  Thus,  if  a  feoffment  be  made 
to  a  man  in  fee  simple,  on  condition  to  be  void,  unless 
he  goes  to  Rome  in  an  hour,  or  marries  with  Jane  S. 
by  such  a  day  (within  which  time  the  feoffor  marries 
her  himself),  or  unless  he  kills  another,  or  in  case  he 
ahenes  in  fee  ;  in  all  these  cases,  the  condition  is  void, 
and  the  estate  is  at  once  made  absolute  in  the  feoffee. 
But,  if  the  condition  be  precedent,  or  to  be  performed 
before  the  estate  vests,  as  a  grant  to  a  man  that  if 
he  kills  another,  or  goes  to  Rome  in  an  hour,  he  shall 
have  an  estate  in  fee  ;  here,  the  void  condition  being 
precedent,  the  estate  which  depends  thereon  is  also  void, 
and  the  grantee  shall  take  nothing  by  the  grant.  For 
he  hath  no  estate  until  the  condition  be  performed. 

4.  The  law  so  dislikes  the  enforcement  of  conditions, 
that  the  operation  of  them  may  be  suspended,  either 
by  an  express  licence  from  the  person  entitled  to  the 
benefit  of  them,  or  by  a  mere  ivaiver,  that  is,  by  a 
deUberate  omission  to  take  advantage  of  a  breach  which 
has  already  occurred,  and  which  the  person  entitled  to 
the  forfeiture  consequent  upon  such  breach,  knoivs  to 
have,  occurred.  Formerly  the  rule  of  law  was,  that 
a  hcence  to  commit  a  single  breach,  or  the  waiver  of 
a  right  to  enter  upon  a  single  breach,  destroyed  the 


102   BK.  II.  THE  LAW  OF  PROPERTY. — PT.  I.  IN  LAND. 

whole  condition.  But  now,  by  the  operation  of  the 
Law  of  Property  Amendment  Act,  1859,  ss.  1,  2,  the 
effect  of  a  hcence  is  confined  to  the  particular  breach 
to  which  it  is  directed  ;  and  a  similar  effect  is  given  to 
a  waiver  by  the  Law  of  Property  Amendment  Act, 
1860,  s.  6.  But  these  two  last  provisions  apply  only 
to  conditions  in  leases. 

5.  Serious  restrictions  upon  the  power  of  enforcing 
a  forfeiture  for  condition  broken  have  been  imposed 
by  recent  legislation.  Courts  of  Equity  had  long  exer- 
cised a  vague  jurisdiction  to  relieve  against  forfeiture 
where  the  breach  of  the  condition  involved  was  trivial, 
and  had  inflicted  no  real  or  irreparable  harm  upon 
the  person  entitled  to  take  advantage  of  it ;  especially 
when  the  breach  consisted  of  failure  to  pay  money 
punctually.  Thus,  where  a  lessee  had  failed  to  pay 
his  rent  on  the  correct  day,  or  to  keep  on  foot  a  pohcy 
of  insurance,  and  thereby  incurred  a  forfeiture,  the 
Court  of  Chancery  would,  on  tender  of  the  rent,  with 
interest  and  costs,  or  payment  of  the  insurance  pre- 
mium before  a  fire  had  occurred,  grant  an  injunction 
to  restrain  a  landlord  suing  in  ejectment,  or  even 
reinstate  the  lessee  where  the  landlord  had  obtained 
possession.  To  such  a  length,  in  fact,  did  Courts  of 
Equity  go,  that,  by  the  Landlord  and  Tenant  Act, 
1730,  s.  2,  their  power  to  give  rehef  against  non- 
payment of  rent  was  restricted  to  a  period  of  six 
months  after  the  landlord  had  recovered  possession  of 
the  premises  ;  and  this  restriction  was  maintained 
when  the  power  was  extended  to  the  Common  Law 
Courts  by  the  Common  Law  Procedure  Act,  I860. 
The  Conveyancing  Act  of  1881,  s.  14,  and  its  amend- 
ments, have,  however,  gone  much  further,  and  pro- 
vided that  no  right  of  forfeiture  (with  certain  exceptions) 
for  breach  of  any  covenant  or  condition  in  a  lease 
shall  be  enforceable,  until  the  lessor  has  given  written 
notice  to  the  lessee,  specifying  the  breach  complained 
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of,  and  requiring  him  to  remedy  the  breach,  if  remedi- 
able, and,  in  any  case,  to  make  compensation  therefor, 
and  the  lessee  has  failed,  within  a  reasonable  time,  to 
comply  with  the  notice.  Moreover,  even  after  such 
failure,  and  after  the  lessor  has  commenced  his  action, 
the  Court  may  still,  on  the  application  of  a  lessee  or 
under-lessee  in  any  case,  grant  relief  on  such  terms 
as  it  may  think  fit,  and  may  even,  on  the  application 
of  an  under-lessee,  vest  in  him  the  term  granted  by 
the  head  lease  for  any  period  not  longer  than  his  own 
term,  on  his  undertaking  the  Habihties,  during  that 
period,  of  the  head  lease  (Conveyancing  Act,  1892, 
s.  4).  But  the  statutory  powers  conferred  by  the 
Conveyancing  Act,  1881,  do  not,  where  the  original 
lessee  or  his  assignee  applies  for  rehef ,  extend  to  relief 
against  forfeiture  for  non-payment  of  rent  (which  is 
still  governed  by  the  earher  statutes  above  referred 
to),  nor  to  a  breach  of  a  covenant  or  condition  against 
disposing  of  the  land  leased,  nor  (in  the  case  of  a 
mining  lease)  of  a  covenant  or  condition  for  allowing 
the  lessor  to  inspect  the  accounts  and  machinery, 
or  the  mine  itseK.  But,  where  the  appHcant  is  an 
under-lessee,  who  has  acted  with  prudence,  and  was 
not  aware  that  a  forfeiture  was  being  incurred,  the 
Court  may  grant  reUef,  even  in  such  cases. 

In  the  case  of  a  breach  of  a  provision  for  forfeiture 
on  the  bankruptcy  of  the  lessee,  or  the  taldng  of  his 
interest  in  execution,  the  trustee  in  bankruptcy  or 
the  execution  creditor  has  a  year  in  which  to  dispose 
of  the  lease  ;  unless  the  subject  of  the  lease  is  agri- 
cultural or  pastoral  land,  or  mines,  or  a  public  house 
or  beershop,  or  a  house  let  as  a  wholly  or  partly 
furnished  dwelling-house,  or  any  property  with  respect 
to  which  the  personal  quaUfications  of  the  tenant  are 
of  importance  to  the  value  or  character  of  the  property, 
or  the  amenities  of  the  lessor  or  any  of  his  other 
tenants  (Conveyancing  Act,  1892,  s.  2).     But  if,  where 
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the  year  of  grace  is  given,  the  trustee  or  execution 
creditor  does  not  succeed  in  disposing  of  the  lease 
within  that  time,  then  there  is  no  power  to  give  reUef . 

In  cases  unprovided  for  by  the  Landlord  and  Tenant 
Act  and  the  Conveyancing  Acts,  the  High  Court 
probably  has  still  some  vague  power  of  rehef  in- 
herited from  the  old  Court  of  Chancery,  and  exercise- 
able  on  the  grounds  of  fraud,  mistake,  or  excessive 
hardship.  But  the  reluctance  of  the  Court  to  act 
upon  this  power  may  be  judged  of  from  a  case,  that  of 
Barrow  v.  Isaacs  [1891]  1  Q.  B.  417,  in  which  it  refused 
to  relieve  against  the  forfeiture  of  a  valuable  lease 
occasioned  by  the  breach  of  a  condition  against  assign- 
ment ;  although  the  breach  was  purely  formal,  and  had 
arisen  simply  through  the  omission  of  a  sohcitor's 
clerk  to  read  the  terms  of  the  lease.  It  should  be 
noted  also  that,  although  forfeiture  cannot  be  enforced 
for  breach  of  a  mere  covenant,  yet  the  almost  invari- 
able practice  (before  referred  to)  of  inserting  the  so- 
called  '  proviso  for  re-entry  '  in  leases,  and  making 
it  apphcable  to  breach  of  any  covenant  by  the  lessee, 
in  effect  turns  all  these  covenants  into  conditions, 
the  breach  of  wliich  will,  subject  to  the  possibihty  of 
relief,  occasion  a  forfeiture. 

Finally,  it  may  be  well  to  remark  that,  in  spite  of 
doubts  by  eminent  authorities,  the  Rule  against 
Perpetuities  (of  which  more  hereafter)  is  now  held  to 
apply  to  ordinary  Common  Law  conditions  ;  and 
thus  a  stiU  further  obstacle  is  placed  in  the  way  of 
the  enforcement  of  forfeitures  of  estates. 

NOTE  ON  AUTHORITIES. 

[Jenks,  "  Modern  Land  Law,'"  pp.  177-184. 

"  Digest  of  English  Civil  Law,''  pp.  793-801.] 
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CHAPTER  VII. 

MORTGAGES    OF   LAND. 


The  important  subject  of  mortgages  follows  naturally 
after  a  discussion  of  estates  upon  condition  ;  for,  until 
comparatively  recent  years,  a  mortgage  was  usually 
effected  by  way  of  conveyance  upon  condition.  And 
although  the  form  of  a  mortgage  has  now  changed, 
yet,  in  substance,  the  interest  of  the  mortgagee  remains 
an  estate  hable  to  be  defeated  by  the  happening  of  a 
condition  subsequent,  viz.,  the  payment  of  the  mortgage 
debt.  Mortgages  and  leases  are,  in  fact,  at  the  present 
day,  two  of  the  chief  occasions  of  estates  upon  condition. 

A  mortgage  may  be  defined  as  a  conveyance  or 
charge  to  secure  the  payment  or  render  of  money  or 
money's  worth.  The  property  conveyed  may  be 
either  real  or  personal,  legal  or  equitable  ;  and  the 
money  to  be  secured  may  have  been  either  borrowed 
by  the  conveying  party  (known  as  the  '  mortgagor  ') 
from  the  person  to  whom  (or  for  whose  benefit)  the 
conveyance  is  made,  technically  known  as  the  '  mort- 
gagee,' or  it  may  be  or  become  due  to  the  mortgagee, 
actually  or  contingently,  on  some  other  ground.  But, 
inasmuch  as  we  are  here  dealing  with  estates  in  land, 
and,  at  present,  only  with  legal  estates,  it  will  be 
assumed  in  this  chapter  that  reference  is  made  to  a 
legal  mortgage  of  land,  and  that  such  mortgage  is 
made  to  secure  the  repayment  of  a  loan,  which  is  by 
far  the  most  common  case.  Most  of  the  rules,  however, 
applicable  to  such  mortgages  apply  to  all  others. 
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One  of  the  very  first  points  which  it  is  important 
for  the  student  to  remember  in  deahng  with  mortgages 
is  :  that  a  transaction  which,  in  the  opinion  of  the 
Court,  was  really  intended  as  a  conveyance  or  charge 
to  secure  the  payment  of  money,  is  a  mortgage,  what- 
ever the  parties  may  choose  to  call  it.  Thus,  if  A., 
being  indebted  to  B.  in  £1000,  conveys  land  to  B. 
on  the  terms  that  he  (A.)  shall  be  entitled  to  repurchase 
it  on  payment  of  £1000  before  a  given  day,  that 
transaction  will  be  deemed  by  the  Court  to  be  a  mort- 
gage, and  will  be  treated  as  such,  though  it  is  worded 
as  a  sale  with  an  option  of  repurchase.  And  so  it 
would  have  been  if,  instead  of  conveying  the  land  to 
B.,  A.  had  granted  B.  a  lease  of  it  at  a  nominal  rent, 
reserving  a  right  to  put  an  end  to  the  lease  on  payment 
of  £1000  by  a  given  day. 

A  mortgage  is,  at  the  present  day,  as  we  have  said, 
no  longer  in  form  effected  by  a  conveyance  upon  con- 
dition. The  estate  mortgaged  is  conveyed  absolutely 
to  the  mortgagee  ;  but  the  conveyance  contains  a 
so-called  '  proviso  for  redemption,'  to  the  effect  that 
the  mortgagee  will  re-convey  the  property  to  the 
mortgagor,  on  payment  of  the  money  intended  to  be 
secured,  together  with  interest  thereon,  upon  a  given 
day,  often  spoken  of  as  '  the  day  of  redemption.' 
Or,  in  the  case  of  a  mortgage  by  charge,  the  interest 
of  the  mortgagee  is  '  charged  '  with  the  payment  of 
the  money  on  a  given  date,  or  generally.  The 
advantage  of  this  over  the  old  form  is  that,  if  by  any 
chance  a  legal  mortgagee  should  convey  his  estate 
to  an  innocent  purchaser  for  value  without  notice 
of  the  right  of  redemption,  even  before  the  day  of 
redemption  arrives,  the  purchaser  will  acquire  a  valid 
title  ;  whereas  a  true  Common  Law  condition  would 
override  intervening  estates. 

But  the  real  nature  of  the  rights  and  Uabihties 
flowing  at  the  present  day  from  a  mortgage  can  only 
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be  appreciated  by  a  reference  to  the  different  views 
taken  of  the  transaction  in  former  times  by  the  Courts 
of  Law  and  Equity  respectively. 

In  the  view  of  the  Courts  of  Law,  the  effect  of  the 
transaction  was  to  make  the  mortgagee  absolute  owner 
of  the  estate,  subject  only  to  defeasance  or  reconvey- 
ance upon  payment  of  the  money  on  the  precise  day  of 
rec?em29^^ow— an  occurrence  which  does  not  now  happen 
once  in  a  thousand  mortgages,  though  it  may,  in 
former  times,  have  been  more  common.  The  mort- 
gagee could,  therefore,  enter  at  any  time  ujion  the  land 
and  oust  the  mortgagor.  Though  he  was  bound  by 
any  leases  granted  before  the  mortgage,  he  could  eject 
any  tenants  holding  under  leases  granted  since  that 
date.  He  could  deal  with  the  land  (to  the  extent  of 
the  mortgagor's  former  interest)  as  he  pleased.  He 
could  sell,  mortgage,  or  lease  it,  cut  timber,  pull  down 
buildings,  or  otherwise  treat  the  land  as  his  own. 
In  the  view  of  these  courts,  the  mortgagor,  once  the 
day  for  redemption  had  passed,  lost  all  interest  in 
the  property. 

Very  different  was  the  view  taken  by  the  Courts 
of  Equity,  and  especially  by  the  Court  of  Chancery. 
In  their  view,  the  property  was  held  by  the  mortgagee 
simply  as  security  for  the  payment  of  his  loan  or  debt. 
So  long  as  this  remained  unpaid,  they  did  not  prevent 
the  mortgagee  attempting  to  realise  his  security,  by 
entering  into  possession  of  the  property,  managing 
it  in  a  husbandHke  manner,  or  even  disj)osing  of  it 
by  sale  or  lease.  But,  so  soon  as  the  mortgagee  had 
recouped  himself  out  of  the  rents  or  purchase-money, 
or  so  soon  as  the  mortgagor  had  paid  his  debt,  ivliether 
the  day  of  redemption  had  passed  or  not,  these  Courts 
held  that  the  claim  of  the  mortgagor  revived,  and  that 
he  was  entitled  to  a  re-conveyance  of  the  land,  free  from 
all  dealings  since  the  date  of  the  mortgage.  And,  even 
before  payment,  the  Courts  of  Equity  regarded  the 
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mortgagor  as  having  an  equity  of  redemption  in  the 
land,  which  they  treated  to  all  intents  and  purposes 
as  an  estate  capable  of  being  sold,  mortgaged,  devised, 
and  descending  to  heirs,  or  (in  the  case  of  a  leasehold 
mortgage)  being  distributable  among  the  mortgagor's 
next-of-kin.  So  strictly  did  they  hold  this  view  that, 
until  the  passing  of  the  Real  Estate  Charges  Act,  1854, 
the  person  to  whom  an  equity  of  redemption  was 
devised  or  bequeathed,  or  the  heir  upon  whom  it 
descended,  was  entitled  (in  the  absence  of  express 
provision)  to  have  the  mortgage  discharged  out  of  the 
general  personal  estate  of  tiie  deceased ;  provided 
only  that  the  mortgage  had  been  created  by  the 
deceased  himself,  and  was  not  taken  over  by  him  from 
a  previous  mortgagor  ('  mortgage  ancestral ').  For 
the  Courts  held  that  the  giving  of  the  estate  in  mortgage 
was  only  a  collateral  security  for  the  mortgagor's 
personal  liability. 

The  result  of  this  attitude  on  the  part  of  the  Courts 
of  Equity  was,  that  a  mortgagee  was  practically  unable 
to  realise  his  security  without  the  aid  of  the  Court. 
For  no  one  would  buy  or  lease  the  land  from  him, 
if  he  knew  that  the  mortgagor  could,  in  reliance  on 
the  equitable  doctrine  of  '  once  a  mortgage,  always  a 
mortgage,'  at  any  time  claim  to  redeem  the  property, 
and  enforce  his  claim  by  an  action  of  redemption. 
Not  until  the  mortgagee  had  brought  his  action  of 
foreclosure,  and  the  Court,  after  investigating  his 
accounts,  had  decreed  that,  unless  the  mortgagor 
paid  the  amount  found  to  be  owing,  within  six  months 
after  the  date  of  the  Master's  certificate,  and  the 
mortgagor  had  failed  to  take  advantage  of  this  last 
opportunity,  would  the  mortgagee  really  be  able  to 
act  as  owner.  And,  even  where  the  mortgage  con- 
tained express  powers  of  realization  or  management 
by  the  mortgagee,  the  Courts  always  regarded  such 
provisions  with  a  jealous  eye  ;    especially  where  they 
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tended  to  delay  or  defeat  the  claim  of  the  mortgagor 
to  redeem,  or,  as  was  said,  '  clogged  the  equity  of 
redemption.' 

On  the  other  hand,  the  position  of  the  mortgagor 
remained  equalh'^  unsatisfactory.  His  rights,  such  as 
they  were,  could  only  be  exercised  against  the  owner 
of  the  legal  estate,  being  founded  merely  on  equity 
or  conscience.  As  respected  third  parties,  he  was 
unable  to  confer  a  legal  title  or  to  enforce  a  legal 
remedy.  He  could  not  even  compel  the  mortgagee 
to  produce  the  title-deeds  to  an  intending  purchaser, 
nor  require  him  to  transfer  his  mortgage  to  an  intending 
mortgagee  who  was  willing  to  take  it  over.  He  could 
not  grant  binding  leases  of  the  property.  For  Equity, 
though  it  did  not  love  the  mortgagee,  would  not  allow 
his  security  to  be  interfered  with ;  except  on  the  one 
condition  of  paying  the  money  due. 

Obviously  this  was  a  case  for  the  interference  of  a 
legislature  which  could  bind  Courts  of  Law  and  Courts 
of  Equity  alike.  And  so,  during  the  latter  half  of  the 
nineteenth  century,  and  in  the  early  years  of  the 
present,  various  statutes,  some  of  them  now  repealed, 
have  conferred  upon  mortgagees  and  mortgagors 
certain  statutory  powers  of  deaUng  with  mortgaged 
property — i.e.,  certain  powers  which  can  be  exercised 
without  express  authorisation  by  the  mortgage  itself, 
and,  in  some  cases,  even  where  the  mortgage  expressly 
negatives  them.  These  important  powers  are,  for  the 
most  part,  conferred  by  the  Conveyancing  Acts,  1881 
and  1911,  and  may  be  shortly  summarized  thus: — 

Statutory  Powers  of  a  Mortgagee. 

1.  A  power  to  grant  leases  of  any  part  of  the  mort- 
gaged property,  to  take  effect  not  later  than  twelve 
months  after  their  dates,  with  proper  stipulations  and 
covenants  for  the  protection  of  the  lessor.  The  terms 
for  which   the   leases   are  granted   must  not   exceed 
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twenty-one  years  for  agricultural  or  occupation  leases, 
nor  ninety-nine  years  for  building  leases  ;  unless  the 
mortgage  itself  authorises  longer  terms.  This  power 
can  only  be  exercised  by  a  mortgagee  who  is  in  posses- 
sion of  the  land,  or  by  one  who  has  appointed  a  receiver 
(who  still  acts)  under  the  provisions  of  the  Convey- 
ancing Act,  1881,  to  be  hereafter  described  ;  and  it  is 
subject  to  any  restriction  imposed  by  the  mortgage 
itself.  A  mortgagee's  leases  bind,  not  only  the 
mortgagor,  but  prior  encumbrancers  (Conveyancing 
Act,  1881,  s.  18).  A  mortgagee  similarly  circumstanced 
has  now  also  extensive  powers  of  accepting  surrenders 
of  leases  of  the  mortgaged  land,  whether  made  by 
himself  or  the  mortgagor,  with  a  view  to  renewal 
(Conveyancing  Act,  1911,  s.  3). 

2.  A  power  to  sell  any  part  of  the  mortgaged  pro- 
perty, by  pubhc  auction  or  private  contract,  under  such 
conditions  as  he  may  think  fit,  and  to  buy  in,  rescind, 
and  resell.  But  this  power  is  not  to  be  exercised  until 
the  mortgage  money  has  become  due,  and  interest  is 
two  months  in  arrear,  or  there  has  been  a  breach  of 
some  other  provision  contained  in  the  mortgage  or  the 
Conveyancing  Act,  1881,  or  the  mortgagor  has  failed 
to  redeem  after  three  months'  notice  to  that  effect. 
The  purchaser  is  not,  however,  concerned  to  see 
whether  these  conditions  exist  (Conveyancing  Act, 
1881,  ss.  19,  20).  Where  the  mortgage  deed  was 
executed  after  1911,  the  mortgagee  has  further  exten- 
sive powers,  on  a  sale  under  this  power,  of  imposing 
building  or  other  restrictions  on  the  land  sold  or  any 
part  remaining  unsold  (presumably  for  the  benefit 
of  the  unsold  portion),  and  to  sell  minerals  apart  from 
the  surface,  and  vice  versa  (Conveyancing  Act,  1911, 
s.  5). 

3.  A  power,  exercisable  under  similar  conditions, 
to  appoint  by  writing  a  receiver  of  the  income  of  any 
part  of  the  mortgaged  property,  who  shall  be  con- 


CHAP.  VII. — MORTGAGES  OF  LAND.         Ill 

sidered  as  the  agent  of  the  mortgagor  (tliiis  reheving 
the  mortgagee  from  responsibihty  for  his  acts),  but 
who  shall  be  entitled  to  collect  all  the  income  on  behalf 
of  the  mortgagee,  and  (subject  to  prior  claims)  to  pay 
out  of  such  income  the  interest  owing  to  the  mort- 
gagee (Conveyancing  Act,  1881,  ss.  19,  20).  A  mort- 
gagee is,  probably,  not  deemed  to  be  in  possession 
merely  because  he  has  appointed  a  receiver  under  this 
power. 

4.  A  power,  exercisable  only  when  in  possession, 
to  cut  and  sell  trees  ripe  for  cutting  (not  being  left  for 
shelter  or  ornament),  or  to  enter  into  a  contract  for 
cutting  and  sale  thereof  for  any  period  not  exceeding 
a  year  (Conveyancing  Act,   1881,  s.  19). 

5.  A  power  at  any  time  after  the  date  of  the  mort- 
gage deed,  to  insure  any  buildings  or  other  insurable 
items,  not  actually  insured,  to  the  extent  of  two-thirds 
of  what  it  would  cost  to  replace  them,  to  add  the 
premiums  and  interest  to  the  security,  and  to  apply 
the  insurance  money  received,  either  in  making  good 
the  loss  incurred  or  towards  discharge  of  the  mortgage 
debt  (Conveyancing  Act,  1881,  s.  19). 

It  should  be  noticed,  however,  that  all  these  statutory 
powers  of  the  mortgagee  are  made  subject  to  any 
over-riding  provisions  of  the  mortgage  itself,  and  that 
they  can  only  be  exercised  in  the  case  of  a  mortgage 
effected  by  deed  since  31st  Dec,  1881  (Conveyancing 
Act,  1881,  s.  19).     We  now  come  to  the 

•  Statutory  Powers  op  a  Mortgagor. 

1.  A  power,  when  entitled  to  the  possession  of  land, 
or  the  receipts  of  the  rents  and  profits,  and  the 
mortgagee  has  given  no  notice  of  his  intention  to 
take  possession  or  receive  the  rents  and  profits,  to  sue 
in  his  own  name,  without  joining  the  mortgagee,  for 
such  possession,  or  for  recovery  of  rents  and  profits,  or 
to  prevent  or  recover  damages  in  respect  of  any  trespass 
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or  other  wrong  to  the  land.  But  it  should  be  observed 
that  this  power  does  not  entitle  a  mortgagor  in  pos- 
session, who  has  granted  a  lease  before  the  date  of  the 
mortgage,  to  re-enter  for  breach  of  the  conditions  of 
the  lease  ;  though  he  may  enforce  a  lease  granted  by 
him  after  the  mortgage  (Judicature  Act,  1873,  s.  25  (5)). 

2.  A  power,  when  in  possession  of  the  land,  to  grant 
leases,  and  accept  surrenders,  on  the  same  terms 
and  subject  to  the  same  restrictions  as  a  mortgagee. 
The  leases  will  be  binding  on  every  encumbrancer 
(Conveyancing  Act,  1881,  s.  19  ;    1911,  s.  3). 

3.  A  power,  so  long  as  his  right  to  redeem  remains, 
to  compel  any  mortgagee  who  has  not  been  in  possession 
to  transfer  the  mortgage  debt  and  property  to  any 
nominee  of  the  mortgagor,  on  the  same  terms  as  those  on 
which  he  could  compel  a  re-conveyance  (Conveyancing 
Act,  1881,  s.  15). 

4.  A  power,  on  payment  of  the  mortgagee's  expenses, 
and  so  long  as  the  right  to  redeem  exists,  to  inspect  and 
take  copies  or  abstracts  of  or  extracts  from  the  title- 
deeds  in  the  custody  or  power  of  the  mortgagee 
(Conveyancing  Act,  1881,  s.  16). 

5.  A  power  to  redeem  one  mortgage  in  the  hands  of 
the  mortgagee  without  redeeming  others,  or,  in  other 
words,  to  avoid  the  equitable  doctrine  of  consolidation 
of  mortgages  (Conveyancing  Act,  1881,  s.  17). 

These  powers,  except  the  last,  which  is  expressly 
made  subject  to  the  expression  of  a  contrary  intention 
in  the  mortgages,  or  one  of  them,  and  except  the  power 
of  leasing,  cannot  be  excluded  by  any  agreement 
between  the  parties  ;  but,  except  the  power  to  compel 
a  transfer,  they  only  apply  to  mortgages  made  after 
1881. 

Mention  of  the  fifth  of  the  statutory  powers  above 
stated  to  have  been  conferred  upon  the  mortgagor,  leads 
naturally  to  the  discussion  of  certain  equitable  prin- 
ciples  still   applicable   to   the   subject   of   mortgages, 
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which  it  is  important  for  the  student  to  understand. 
They  are  by  no  means  all  in  favour  of  the  mortgagor, 
especially  the  one  alluded  to  in  s.  17  of  the  Conveyan- 
cing Act,  1881,  viz.,  the  principle  or  doctrine  of  Con- 
solidation. And,  inasmuch  as  the  liberty  conferred  by 
s.  17  on  the  parties  to  exclude  the  operation  of  that 
section  is,  almost  invariably,  acted  upon  in  formal 
mortgages,  it  will  be  necessary  to  explain  this  doctrine 
rather  carefully,  as  well  as  the  other  equitable  doc- 
trines of  tacking,  marshalling,  and  clogging  the  equity. 
And  let  us  take  first  the  doctrine  of 

Clogging  the  equity.  As  we  have  already  said,  one 
of  the  earliest  adventures  of  Equity  into  the  domain 
of  mortgages,  was  for  the  establishment  of  the  prin- 
ciple :  '  Once  a  mortgage,  always  a  mortgage.'  As  an 
inevitable  corollary  of  this  principle,  it  was  found 
essential  to  prevent  it  being  evaded  by  the  imposition 
of  penalties  which,  while  they  might  not,  in  common 
parlance,  make  the  mortgage  irredeemable,  yet  might 
unreasonably  postpone  redemption,  or  render  redemp- 
tion less  complete  than,  in  the  view  of  Equity,  it  ought 
to  be.  Thus,  for  example,  though  it  is  not  illegal  for  a 
mortgagee  to  stipulate  that  the  mortgage  money  shall 
not  be  paid  off  for  a  few  years  (especially  if  he  agrees,  on 
his  part,  not  to  call  in  the  money  for  a  similar  time) 
yet  any  unreasonable  postponement  of  redemption, 
for  example,  in  a  mortgage  of  a  lease  till  the  expiry 
of  the  lease,  would  be  treated  by  Equity  as  inoperative. 
So  also,  if  the  mortgage  contained  a  stipulation  that 
the  mortgagee  should  be  allowed  to  purchase  the 
mortgaged  property  at  a  fixed  price  ;  though  if,  apart 
from  such  stipulation,  the  mortgagor  voluntarily  agrees 
to  sell  the  equity  of  redemption  to  the  mortgagee  at 
a  fair  price,  there  is  nothing  impeachable  in  such  a  trans- 
action. But  the  most  frequent  kind  of  '  clog '  is 
where  the  mortgage  stipulates  that  the  mortgagee 
shall,    after   redemption,    retain    any    interest    in    the 
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property,  or  at  the  expense  of  the  mortgagor.  Such  a 
stipulation,  if  made  at  the  same  time  as  the  mortgage, 
is  wholly  void  ;  except  perhaps  (and  even  this  is  doubt- 
ful) where  the  mortgagor  is  a  trading  corporation 
giving  a  '  floating  charge  '  upon  its  assets  {De  Beers 
V.  British  S.  Africa  Co.  [1912]  A.  C.  52).  The  proper 
remedy  in  such  cases  is  for  the  mortgagor  to  ask  for 
redemption  in  an  ordinary  redemption  action,  to  have 
the  accounts  taken  of  what  is  due  to  the  mortgagee 
for  principal,  interest,  and  costs,  and  that,  on  payment 
by  him  within  six  months  of  the  Master's  certificate, 
of  the  sum  thus  found  due,  the  mortgagee  be  ordered 
to  reconvey  the  property,  free  from  all  the  stipulations 
of  the  mortgage. 

Consolidation.  This  is  a  rule  in  favour  of  the  mort- 
gagee ;  and,  had  it  been  confined  to  its  original  appli- 
cation, the  undoubted  feeling  of  distrust  and  disHke 
which  it  has  aroused,  would,  probably,  never  have 
arisen.  For  it  is  manifest  that  if,  for  example,  A.  has 
mortgaged  a  house  in  Cheltenham  to  B.  to  secure  £1600, 
and  a  warehouse  in  Birmingham  to  secure  £3000, 
and,  after  both  mortgages  had  become  due,  the  value  of 
the  Cheltenham  house  has  sunk  to  £1200,  while  the 
value  of  the  Birmingham  warehouse  has  risen  to 
£5000,  it  would  be  unfair  that  A.  should  be  at  liberty 
to  say  to  B. :  "  Here  is  your  £3000.  Now  reconvey  me 
"  the  Birmingham  propertj'^ ;  as  for  your  Cheltenham 
"mortgage,  you  may  whistle  for  it."  No  doubt,  A. 
would  remain  personally  Hable  to  pay  the  balance  of 
the  Cheltenham  mortgage  ;  but  that  might  be  very 
poor  security  for  B.  So  B.  was  allowed  to  consolidate 
his  mortgages,  i.e.,  to  say  to  A.  :  "  Either  both  or 
"neither.  And  if  you  don't  redeem  both,  I  shall  sell 
"  both,  and  pay  myseK  out  of  the  total  proceeds."  The 
argument  was,  that  A.'s  right  to  redeem  at  aU,  the  days 
of  redemption  being  past,  was  purely  the  creature  of 
Equity;  and  "he  who  seeks  equity  must  do  equity." 

But  the  principle  was  gradually  extended  beyond 
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this  simple  case,  to  much  more  doubtful  applications. 
For  example,  if  A.  had  sold  the  warehouse,  with  the 
mortgage  on  it,  to  X.,  who  might  know  nothing  of  the 
Cheltenham  mortgage,  and  X.  came  to  B.  to  redeem, 
he  might  be  met  by  the  same  objection.  Even  further, 
if  the  two  mortgages,  though  by  the  same  mortgagor 
(that  is  essential),  had  been  to  different  mortgagees, 
C.  and  D.,  and  then,  after  the  two  equities  had  got  into 
different  hands,  D.  had  taken  over  C.'s  mortgage,  D. 
could  still  refuse  to  let  either  mortgagor  redeem  one 
mortgage  without  the  other.  But  by  this  time  the 
Courts  were  beginning  to  dislike  the  doctrine  of  con- 
soUdation  ;  and  when  a  mortgagor,  who  had  sold  his 
equity  of  redemption,  subsequently  gave  a  mortgage 
on  a  different  property  to  the  same  mortgagee,  the 
latter  was  held  not  entitled  to  refuse  to  allow  the  pur- 
chaser of  the  first  equity  to  redeem  without  redeeming 
the  other  mortgage.  Some  of  the  cases  of  consoli- 
dation are  very  compUcated ;  but  the  key  to  the 
principle  is  lucidly  described  by  Lord  Davey  in  his 
speech  in  the  well-known  case  of  Pledge  v.  White 
[1896]  A.  C,  at  p.  198.  The  principle  is  "  appUcable 
"  where,  at  the  date  when  redemption  is  sought,  all  the 
"  mortgages  are  united  in  one  hand,  and  redeemable  by 
"  the  same  person,  or  where,  after  that  state  of  things 
"  has  once  existed,  the  equities  of  redemption  have 
"  become  separated."  Subject  to  this  restriction,  the 
principle  applies  equally  to  equitable  and  legal  mort- 
gages of  land  and  mortgages  of  pure  personalty.  The 
obvious  conclusion  is,  that  it  is  a  dangerous  thing  to 
buy,  or  lend  money  on,  an  equity  of  redemption. 

Tacking.  This  is  another  very  artificial  doctrme, 
based  on  the  preference  which,  as  we  have  seen  (Vol.  I., 
pp.  72-73),  all  Courts  show  for  the  owner  of  the  legal 
estate,  honestly  acquired  and  paid  for,  over  any  rival 
equitable  interest,  however  meritorious.  It  may  be 
stated  thus :  If  any  person  who  has  directly  lent  money  on 
the  security  of  property,  unknowing  of  any  prior  charge, 
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and  having  taken  all  the  customary  precautions,  but 
without  getting  the  legal  estate,  then  discovers  an 
equitable  encumbrance  prior  to  his  own,  he  can,  if 
he  can  buy  up  or  '  get  in  '  the  legal  estate  without 
being  a  party  to  a  breach  of  trust,  or,  a  fortiori,  if  he 
already  owns  the  legal  estate,  '  tack  '  his  equitable 
charge  on  to  his  legal  one,  and  '  squeeze  out,'  or  take 
priority  of,  the  earlier  equity.  Thus,  to  take  a  simple 
example,  X.  lends  money  on  mortgage,  thinking  he  is 
getting  a  legal  title,  and  unaware  of  any  prior  charge. 
In  fact,  the  legal  estate  is  vested  in  A.  (a  former  mort- 
gagee who  has  been  paid  off)  ;  and  there  is  another 
equitable  charge,  prior  to  X.'s,  belonging  to  B.  If 
X.  can  induce  the  paid-off  mortgagee  to  convey  the 
legal  estate  to  him,  he  (A.)  can  get  payment  of  his 
equitable  charge  before  B.  is  paid.  And  if  A.  lends 
money  on  a  first  or  legal  mortgage  to  Z.,  and  Z.  then 
borrows  from  B.  on  the  same  property,  and  then, 
suppressing  the  charge  to  B.,  gets  A.  to  advance  more 
to  him  on  the  equity  of  redemption,  A.  will  be  entitled 
to  be  paid  both  his  charges  before  B.  But,  of  course, 
if  B.  had  taken  the  usual  precaution  of  giving  notice 
of  his  charge  to  A.  when  he  lent  his  money,  A.  could 
not  '  tack '  any  subsequent  advance  against  him. 
Tacking  was  formally  abolished  by  the  Vendor  and 
Purchaser  Act,  1874,  s.  7,  but  restored,  as  from  the  date 
of  its  abolition,  by  the  Land  Transfer  Act,  1875,  s,  129. 
Marshalling.  This  doctrine,  which  is  by  no  means 
confined  to  mortgages,  may  work  in  favour  of  either 
a  mortgagee  or  a  mortgagor.  It  may  be  stated  in 
this  form.  If  A.  has  a  mortgage  covering  two  estates, 
and  B.  a  mortgage,  by  the  same  mortgagor,  covering 
only  one  of  them,  if  A.,  who  is  prior  in  date,  insists  on 
resorting  for  payment  to  the  estate  mortgaged  also  to 
B.,  B.  will  be  entitled  to  stand  in  A.'s  place  against  the 
other,  to  the  extent  to  which  his,  B.'s,  security  has 
been  diminished  by  A.'s  conduct.  Or  if  A.,  again, 
gives   one   mortgage  on  two    estates,  Whiteacre  and 
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Blackacre,  and  dies,  having  devised  the  equity  of 
Whiteacre  to  X.,  and  that  of  Blackacre  to  Y.,  then, 
though  the  mortgagee  will  be  entitled  to  sell  either 
property  he  pleases,  and  pay  himself  out  of  that,  yet 
either  X.  or  Y.  will  be  able  to  demand  of  the  other  that 
the  burden  of  the  mortgage  should  fall  upon  both 
estates  in  proportion  to  their  value.  And  if  it  is 
found  that  the  devisee  of  the  estate  which  has  been 
sold  by  the  mortgagee  is  out  of  pocket  by  the  sale, 
then  he  will  be  able  to  get  a  charge  on  the  other  estate 
to  make  up  the  discrepancy. 

Finally,  we  may  notice  that  the  Conveyancing  Act, 
1881,  contains  two  other  important  provisions  on  the 
subject  of  mortgages.  The  first  (s.  25)  empowers  the 
Court,  in  any  action  for  sale  or  foreclosure  or  redemp- 
tion of  mortgaged  property,  to  order  a  sale  on  the 
appHcation  of  either  party  ;  but,  if  the  application  is 
made  by  the  mortgagor,  on  terms  as  to  costs.  The 
second  (s.  30)  enacts  that,  on  the  death  of  a  mortgagee, 
all  estates  of  inheritance  vested  in  him  as  mortgagee 
shall  devolve  on  his  personal  representatives  and  not 
on  his  heirs  or  devisees.  This  last  provision,  which 
has  been  extended  by  the  Land  Transfer  Act,  1897, 
to  all  freehold  estates  of  inheritance,  greatly  simphfies 
the  redemption  and  reahzation  of  a  mortgage  after 
the  death  of  the  mortgagee.  It  does  not,  however, 
apply  to  legal  copyhold  estates. 

NOTE  ON  AUTHORITIES. 

[The  ordhiary  textbooks  contain  chapters  on  mortgages,  e.g. 
Williams,  Part  I V,  Chap.  II. 
Jenks,  Chap.  XXIV. 
But  in  view  of  the  importance  of  the  subject,  the  student  may  he 
advised  to  consult  a  special  work  upon  it,  e.g. 

Strahan,  "  Principles  of  the  General  Law  of  Mortgages  "  {Sweet 
'    <l'  Maxwell). 

Compact  statement,  with  reference  to  cases  in  "  Digest  of  English 
Civil  Law,"  pp.  815-836.] 
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CHAPTER  VIII. 

ESTATES  IN  POSSESSION,   REVERSION,  AND   REMAINDER. 


Hitherto  we  have  considered  estates  solely  with 
regard  to  their  duration,  or  the  quayitity  of  interest 
which  the  owners  may  have  therein,  and  the  certainty 
of  their  titles.  We  are  now  to  consider  them,  thirdly, 
with  regard  to  the  time  of  their  enjoyment,  as  being  either 
estates  in  'possession  or  estates  in  expectancy.  Where 
a  man  is  entitled  immediately  to  the  pernancy  or 
taking  of  the  profits,  or  to  the  actual  occupation,  of 
the  land,  his  estate  is  said  to  be  in  possession  ;  and 
when  entitled  to  it,  not  immediately,  but  at  some 
future  time,  his  estate  is  said  to  be  in  expectancy. 
Of  such  expectancies,  there  are,  at  the  common  law, 
said  to  be  two  sorts,  the  one  a  reversion,  and  the  other 
a  remainder. 

I.  Of  estates  in  possession  not  much  remains  to  be 
said.  But  it  is  material  to  remark,  that  a  man  may 
have  an  estate  in  possession  in  land,  and  may  yet  not 
be  in  actual  possession  of  the  land.  For  it  has  long 
been  the  settled  rule  of  law,  that  a  freehold  interest 
which  is  merely  subject  to  a  term  of  years,  is  an  interest 
in  possession  ;  and  the  owner  of  such  freehold  interest, 
if  actually  in  receipt  of  the  profits  of  the  term,  is 
properly  described  as  being  seised  in  his  demesne  as 
of  fee  (or  freehold).  The  origin  of  this  rule  was,  un- 
doubtedly, the  doctrine  of  the  Common  Law,  before 
alluded  to  (pp.  18-19),  that  the  occupation  of  the  lessee 
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for  years  was  not  seisin,  but  a  minor  kind  of  possession, 
the  existence  of  which  was  not  inconsistent  with  the 
seisin  of  the  lessor.  And  although,  by  changes  in  the 
law,  this  distinction  has  become  of  less  importance, 
yet  the  old  rule  survives  for  some  purposes,  e.g.,  to 
enable  a  widow  to  claim  dower  out  of  her  husband's 
reversion  on  a  term  of  years,  which  she  cannot  do  out 
of  a  true  reversion. 

II.  An  estate  in  reversion  is  the  residue  of  an  estate 
left  in  the  grantor,  to  commence  in  possession  after  the 
determination  of  some  smaller  or  '  particular  '  estate 
granted  out  by  him.  Sir  Edward  Coke  describes  a 
reversion  to  be  the  returning  of  land  to  the  grantor  or 
his  heirs  after  the  grant  is  over.  Thus,  when  the  owner 
of  the  fee  simple  creates  an  estate  in  tail,  or  an  estate 
for  life  or  for  years,  the  residue  of  the  fee  simple  which 
is  undisposed  of  is  the  reversion  expectant  upon  the 
particular  estate  in  tail,  for  life,  or  for  years,  so  created  ; 
and  it  continues  vested  in  him  who  was  before  the 
owner  of  the  whole,  without  any  special  reservation 
for  the  purpose.  For,  where  a  smaller  estate  is  merely 
taken  out  of  a  larger,  the  residue  remains,  as  of  course, 
in  the  original  proprietor  ;  and  such  reversion  is  an 
actual  estate.  But  if  the  '  particular  '  estate  is  an 
estate  of  freehold,  the  reversion  is  an  estate  in  expec- 
tancy only  ;  for  the  reversioner,  after  creating  the 
particular  estate,  has  no  seisin  of  the  land  until  the 
particular  estate  is  determined,  because,  originally, 
a  particular  estate  of  freehold  could  only  have  been 
created  by  Uvery,  or  delivery,  of  seisin  by  the  donor, 
who  would  thus,  necessarily,  have  ceased  to  have 
seisin  himself. 

The  tenant  of  a  particular  estate  in  tail,  for  life,  or 
for  years,  holds  of  the  reversioner,  by  fealty  and  by 
such  services  as  are  reserved  between  them  ;  and  the 
usual  incidents  of  reversions  are  therefore  said  to  be 
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fealty  and  rent.  The  fealty  is  an  inseparable  incident 
of  the  reversion  ;  but  the  rent,  when  rent  also  is 
reserved,  although  incident  to,  is  not  inseparably 
incident  to  the  reversion.  For  the  rent  may  be 
granted  away,  retaining  the  reversion  ;  and,  by  special 
words,  the  reversion  may  be'  granted  away,  retaining 
the  rent.  But,  by  a  general  grant  of  the  reversion, 
the  rent  will  pass  with  it  as  incident  thereto  ;  though 
by  the  grant  of  the  rent,  generally,  the  reversion 
will  not  pass. 

Where  a  freehold  reversion  (that  is,  a  reversion  in 
fee,  in  tail,  or  for  life)  is  expectant  on  a  particular 
estate  of  freehold,  the  reversioner  is  said  to  be  '  seised 
of  the  reversion  as  of  fee  '  (or,  if  his  estate  be  for 
life,  '  as  of  freehold  '),  and  not  to  be  '  seised  of  the  land 
in  his  demesne  as  of  fee  '  (or,  '  as  of  freehold  '),  as  in 
the  case  of  an  estate  in  possession,  or  of  a  reversion 
on  a  mere  term  of  years.  The  reason  for  this  dis- 
tinction is,  as  explained  previously,  that  whilst  the 
tenant  of  the  particular  estate  of  freehold  is  (or,  at 
least,  may  be)  '  seised  '  of  the  land,  the  tenant  for 
years  has  nothing  more  than  ordinary  possession, 
which  is  not  inconsistent  with  the  seisin  of  the 
reversioner. 

By  the  principles  of  the  Common  Law,  if  the  owner 
of  a  reversion  attempted  to  turn  it  into  a  remainder 
by  a  limitation  to  himself,  his  attempt  was  merely 
inoperative.  This  rule  was  especially  important  in 
questions  of  inheritance  ;  for  it  often  determined  the 
line  of  succession.  Thus,  if  A.,  seised  in  fee  of  a  fee 
simple  which  had  descended  to  him  from  his  mother, 
made  a  conveyance  to  a  stranger  for  life,  with  remainder 
to  himself,  his  interest  remained,  nevertheless,  a  re- 
version, and  descended  on  his  death  intestate  only  to 
his  heirs  of  the  mother's  blood.  And  this  was  also 
the  rule  ;  though  the  conveyance  were  made  to  the 
use  of  himself  and  his  heirs.     But  now,  by  the  In- 
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heritance  Act,  1833,  s.  3,  such  a  person  will  be  deemed 
to  have  acquired  his  interest  as  a  '  purchaser  '  ;  and 
it  will,  accordingly,  be  capable  of  descending  to  his 
heirs  in  general,  lineal  and  collateral. 

III.  An  estate  in  remainder  may  be  defined  to  be, 
a  freehold  or  copyhold  estate  limited  to  take  effect 
and  be  enjoyed  immediately  upon  the  natural  expiry 
of  another  estate  in  the  same  land,  limited  by  the 
same  conveyance.  Thus,  if  a  man  seised  in  fee 
simple  granteth  lands  to  A.  for  life,  and,  after  the 
determination  of  the  said  estate,  to  B.  in  fee,  here  B.'s 
estate  is  said  to  be  a  remainder.  And  the  same  will 
be  the  case,  however  many  successive  estates  are 
created,  provided  only  that  there  be  no  attempt  to 
limit  any  further  interest  after  a  fee  simple.  Thus, 
a  conveyance  to  A.  for  life,  and  on  his  death  to  B.  for 
life,  and,  on  B.'s  death,  to  C.  in  tail,  and,  on  the  expiry 
of  that  estate,  to  D.  in  fee,  will  create  three  successive 
remainders.  But  any  attempt  to  create  an  interest 
to  take  effect  subsequently  to,  or  even  on  failure  of, 
D.'s  estate,  will  be  void  as  a  remainder  ;  though  it 
may  be  good  as  an  executory  limitation.  For,  as  a 
fee  simple  is  the  highest  and  largest  estate  that  a 
subject  is  capable  of  enjoying,  it  is  manifest  that, 
when  once  he  has  conveyed  away  such  an  estate, 
the  conveying  party  has  nothing  more  to  convey 
away.  But,  as  we  shall  hereafter  see,  it  is  possible, 
by  virtue  of  the  doctrine  of  '  uses,'  and  within  certain 
limits,  to  provide  for  the  shifting  away  of  a  fee  simple 
on  the  happening  of  a  given  event  ;  and  it  must  be 
remembered  that  a  limitation  of  two  alternative  re- 
mainders in  fee  simple,  only  one  of  which  can  possibly 
take  effect,  may  be  quite  good.  Thus  a  devise  to 
A.  for  life,  with  remainder  to  B.  and  his  heirs  if  B. 
survives  A.,  and,  if  not,  to  C.  and  his  heirs,  will  be 
lawful  ;   for,  if  B.  survives  A.  by  only  a  single  day. 
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C.'s  remainder  will  be  absolutely  gone,  and  if  B.  does 
not  survive  A.,  he  (B.)  will  take  no  interest  whatever. 

From  what  has  been  premised,  it  appears  that  a 
reversion  and  a  remainder  are  both  estates  in  expect- 
ancy, but  differ  in  this  respect,  that  the  former  re- 
mains in  the  grantor,  by  act  or  construction  of  law, 
as  part  of  his  former  estate,  while  a  remainder  is  an 
estate  newly  created  by  the  act  of  the  grantor.  And 
here  it  is  very  material  to  remark,  that  it  was  only 
by  way  of  remainder  that  a  man  could,  by  the  old 
common  law,  limit  a  freehold  estate  in  expectancy,  in  a 
corporeal  hereditament.  For,  by  that  law,  a  freehold  in 
hereditaments  corporeal  could  not  be  created  to  com- 
mence in  futiiro,  that  is,  without  the  interposition  of 
a  particular  estate  on  which  it  should  depend  and  be 
expectant.  Thus,  if  A.,  seised  in  fee  of  lands,  convey 
them  to  B.  to  hold  to  him  and  his  heirs  after  the  end 
of  the  three  years  next  ensuing,  that  conveyance  is, 
by  the  Common  Law,  merely  void.  And  the  reason 
is,  that  no  freehold  could  be  created  or  transferred  at 
Common  Law,  in  a  corporeal  hereditament,  without 
livery  of  seisin,  a  ceremony  which  is  in  its  nature 
incompatible  with  any  grant  of  the  freehold  in  futuro. 
For  livery  imports  a  change  of  possession,  and  con- 
sequently supposes  that  the  immediate  possession, 
and  not  merely  a  future  estate,  is  conveyed  by 
the  feoffor.  And  as  it  was  the  necessity  for  this 
livery  which  constituted  the  reason  of  the  rule,  so  the 
rule  itself  extended  not  to  mere  chattel  interests  ; 
for  these  were  capable  (even  at  Common  Law)  of  being 
made  to  commence  in  futuro— e.g.,  a  lease  for  seven 
years  from  next  Michaelmas  would  be  good.  But 
when  a  particular  and  present  estate  is  created,  a 
freehold  remainder  can  be  readily  limited  thereon  ; 
for  the  livery  of  seisin  is  made  to  the  particular  tenant, 
and  (when  so  made)  enures  also  to  the  remainder- 
man, the  particular  estate  being  said  to   '  support  ' 
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the  remainder.  Thus  a  man  may  convey  to  A.  in 
tail,  remainder  to  B.  in  fee  simple  ;  and  the  same 
livery  which  conveys  the  estate  tail  to  A.  will  also 
pass  the  remainder  expectant  thereon  to  B.,  the  whole 
estate  passing  at  once  from  the  grantor  to  the  grantees, 
and  the  remainder-man  becoming  seised  of  his  re- 
mainder, at  the  same  time  that  the  particular  tenant 
is  seised  of  his  estate  tail. 

Thus  much  being  premised  in  general  about  re- 
mainders, we  proceed  now  to  consider  the  precise  rules 
laid  down  by  the  law  for  the  creation  and  operation 
of  such  interests.  And  first  with  regard  to  the  rules 
which  affect  all  classes  of  remainders. 

1.  There  must  necessarily  he  some  particular  estate 
of  freehold  jjrecedent  to  the  estate  in  remainder.  For 
'  remainder '  is  a  relative  expression,  and  implies 
that  some  part  of  the  thing  is  previously  disposed  of. 
But  a  lease  at  will  is  not  held  to  be  such  a  particular 
estate  as  will  support  a  remainder  ;  for  an  estate  at 
will  is  of  a  nature  so  slender  and  precarious,  that  it 
is  not  to  be  looked  upon  as  a  portion  of  the  inheritance 
at  all.  And  although  the  books  frequently  speak 
of  a  freehold  remainder  upon  a  term  of  years,  this 
is  an  incorrect  expression,  because,  as  we  have  seen, 
a  freehold  interest  which  is  subject  to  a  term  of  years 
is  not  really  a  remainder,  but  an  estate  in  possession. 
Thus,  according  to  Littleton  and  Coke,  a  lease  to  A. 
for  five  years,  with  remainder  to  B.  for  life,  is  a  good 
limitation  ;  but  only  if  livery  of  seisin  is  dehvered 
to  A.  for  the  benefit  of  B.,  whereby  B.  obtains,  not  a 
remainder,  but  a  present  estate,  as  Littleton  himself 
tells  us. 

2,  The  particular  estate  must  7iecessarily  he  of  a 
freehold  nature.  For,  as  we  have  seen,  a  remainder  is 
an  estate  in  expectancy,  which  cannot  be  created  to 
commence  in  future,  without  the  support  of  an  inter- 
vening estate,  in  which  the  seisin  of  the  land  is  in  the 
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meantime  lodged.  Owing  to  the  conception  taken 
by  our  law  of  estates  for  years,  this  seisin  could  never 
be  attached  to  a  leasehold  interest  ;  and,  therefore, 
the  same  livery  of  seisin  which  created  the  remainder 
had  previously,  in  order  to  be  effective,  to  create  a 
particular  estate  of  freehold,  to  which  the  immediate 
seisin  could  be  attached.  It  is  true  that,  where  the 
remainder  was  itself  a  term  of  years,  there  was  never 
any  necessity  for  an  intervening  freehold  ;  but,  in 
strictness,  a  so-called  '  leasehold  remainder '  is  not 
a  remainder  at  all,  but  merely  an  interesse  termini. 

3.  A  remainder  must  commence  or  pass  out  of  the 
grantor,  at  the  time  of  the  creation  of  the  particular 
estate.  Therefore,  where  it  is  proposed  to  give  A.  an 
estate  for  life,  with  remainder  to  B.  in  fee,  B.'s  re- 
mainder in  fee  must  pass  from  the  grantor  at  the  same 
time  with  A.'s  life  estate  in  possession  ;  though,  as 
we  shall  shortly  see,  it  need  not  vest  immediately  in 
B.  Thus,  the  limitation  must  be  to  A.  for  life,  and, 
from  and  after  the  determination  of  that  estate,  to 
B.,  in  the  same  deed  or  ivill.  For  if  on  August  10th  a 
conveyance  were  made  to  A.  for  life,  and,  on  the  11th, 
another  (subject  to  that  life  estate)  to  B.,  B.  would 
get,  not  a  remainder,  but  the  reversion  left  in  the 
grantor  by  the  gift  of  the  life  estate  to  A.  For  if 
the  estate,  ulterior  to  that  for  life,  continues  in 
the  grantor,  it  is  a  reversion,  and  no  remainder ; 
and  B.  can  take  only  by  subsequent  grant  of  that 
reversion. 

4.  A  remainder  must  be  limited  to  vest  in  the  grantee 
during  the  continuance  of  the  particular  estate,  or  eo 
instanti  that  it  determines.  When  the  grantee  is  an 
ascertained  person,  this  results  naturally  from  the 
operation  of  the  last  preceding  rule  ;  and  the  remainder 
is,  in  such  a  case,  said  to  be  vested  from  its  creation. 
For  if  the  future  estate  is  to  take  effect  in  possession 
at  any  period  later  than  the  determination  of  the  first 
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—  as  if  an  estate  be  granted  to  A.  during  his  life,  and 
upon  his  death  and  one  day  after  to  B.  and  his  heirs — 
this  is  no  remainder.  But  also  the  future  estate  will 
be  no  remainder,  if  it  is  not  to  cuvait  the  proper  and 
regular  determination  of  the  first  ;  as  where  an  estate 
is  limited  to  A.  for  life,  but  if  B.  pays  him  a  certain 
sum  of  money,  then  immediately  to  B.  and  his  heirs. 
Here  the  estate  of  B.  is  no  remainder,  but  is  an  estate 
which  takes  effect  (if  it  ever  does  take  effect)  in  de- 
feasance of  the  prior  particular  estate  to  A.,  i.e.,  it  is 
an  executory  limitation,  and  not  a  remainder.  But, 
though  a  remainder  cannot  be  limited  to  take  effect 
in  possession  until  the  particular  estate  regularly 
determines,  yet  eventually  it  may  do  so  before  that 
period.  For  if  the  particular  estate  determine  by 
act  of  law  (as  by  forfeiture)  before  its  natural  expir- 
ation, the  remainder  limited  upon  it  will  come  into 
immediate  possession,  and  is  not  required  to  wait 
until  the  expiration  of  the  period  originally  assigned. 
This  was  always  the  case  with  '  vested  '  remainders  ; 
and,  as  we  shall  presently  see,  it  is  now  also  the  case 
with  that  other  class  of  remainders  which  we  must 
now  investigate. 

For  there  is  a  very  important  class  of  remainders, 
called  contingent,  in  which  the  estate  in  remainder, 
though  it  passes  out  of  the  grantor  at  the  time  of  the 
conveyance,  cannot  vest  at  once  in  the  remainder- 
man ;  either  because  it  is  limited  to  an  unascertained 
person,  or  to  a  person  who  is  only  to  take  it  on  the 
occurrence  of  an  event  which  may  never  take  place. 
The  first  kind,  or  those  limited  to  an  uncertain  person, 
may  be  exemplified  by  a  limitation  to  A.  for  life, 
remainder  to  B.'s  eldest  son,  then  unborn,  in  tail ; 
or  to  A.  and  B.  for  their  joint  lives,  remainder  to  the 
survivor  in  fee,  for  here  the  survivor  is  not  as  yet 
ascertained.  The  second  kind,  or  those  limited  on 
an  uncertain  event,  may  be  exemplified  by  a  lease 
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to  A.  for  life,  and,  in  case  B.  survives  him,  then  to 
B.  in  fee.  Here  the  remainder  to  B.  is  contingent; 
for  A.'s  dying  before  B.  is  an  event  that  may  never 
happen.  On  the  other  hand,  if  there  be  no  un- 
certainty, either  in  the  person  or  in  the  event,  the  mere 
uncertainty  whether  the  remainder  will  ever  take 
effect  in  possession,  is  not  sufficient  to  give  it  the 
character  of  a  contingent  remainder.  Therefore,  in 
the  case  of  a  lease  to  A.  for  life,  remainder  to  B.  for 
life,  the  limitation  of  the  remainder  to  B.  is  to  a  person 
in  being  and  ascertained,  and  the  event  on  which  it 
is  limited  is  certain,  viz.,  the  determination  of  A.'s  life 
estate  ;  therefore  it  is  a  vested,  and  not  a  contingent 
remainder,  though  it  may  possibly  never  take  effect 
in  possession,  because  B.  may  die  before  A.  So,  also, 
an  estate  limited  to  an  existing  and  ascertained  person 
(B.)  upon  the  determination  of  an  estate  tail,  is  a 
vested  and  not  a  contingent  remainder  ;  for  it  is 
considered  in  law,  that  the  estate  tail,  being  a 
particular  estate,  is  sure  to  come  to  an  end,  and  that 
the  failure  of  issue  is  consequently  not  a  contingency, 
but  a  certain  event.  The  case  falls,  therefore,  within 
the  definition  of  a  vested  remainder ;  the  estate 
limited  to  B.  being  one  that  is  invariably  fixed  to 
remain  to  a  determinate  person  after  the  particular 
estate  is  spent.  And  now  as  to  the  rules  which 
specially  affect  contingent,  as  distinct  from  vested 
remainders. 

1.  No  remainder,  as  we  have  already  pointed  out, 
can  be, limited  after  a  fee  simple;  but  as  we  have 
previously  remarked  (p.  121),  a  contingent  remainder 
may  be  limited  in  substitution  for  another  contingent 
remainder  in  fee  simple  which  has  failed.  As  if  land 
be  given  to  A.  for  life,  and  if  he  have  a  son,  then  to 
that  son  in  fee  ;  and  if  he  have  no  son,  then  to  B.  in 
fee.  This  has  been  sometimes  called  a  contingency 
with  a  double  aspect ;   though  a  simpler  and,  perhaps, 
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clearer  expression  would  be  alternative  remainders. 
Such  remainders  as  these  are  concurrent  and  not 
consecutive  ;  both  being  remainders  on  the  particular 
estate,  and  not  remainders  on  each  other.  And  it 
is  to  be  observed,  that  only  one  of  them  can  possibly 
take  effect. 

2.  With  reference  to  the  nature  of  the  contingency 
on  which  a  remainder  may  be  limited,  it  is  laid  down 
by  many  of  the  older  writers  that  it  must  be  a  common, 
and  not  a  '  remote  '  or  '  double  '  possibihty  ;  or,  as 
it  is  sometimes  put,  there  cannot  he  a  possibility  upon  a 
possibility.  The  vagueness  of  this  maxim  has  often 
been  a  source  of  perplexity,  both  to  students  and  to 
practitioners.  It  seems  well,  therefore,  to  point  out 
that,  so  far  as  its  practical  application  is  concerned, 
it  is  confined  to  two  cases.  These  are  : — (a)  Limita- 
tion to  an  unborn  person  for  life,  followed  by  an  attempted 
limitation  to  any  issue  of  that  imborn  person.  If  such 
Hmitations  occur  in  a  deed,  though  the  first  may  be 
vaHd,  the  second  is  merely  null.  And  this  rule  applies  ; 
whether  the  limitations  are  legal  or  equitable.  If  they 
are  found  in  a  will,  then,  if  the  second  hmitation  is  a 
limitation  in  tail  (but  not  otherwise),  the  person  to  whom 
the  first  estate  is  given  will  take  an  estate  tail ;  provided 
that  such  a  limitation  would,  if  not  barred,  carry  the 
estate  by  descent  to  the  issue  specified  in  the  second 
Hmitation,  and  to  no  other  persons.  Thus,  if  land 
be  devised  to  the  eldest  (unborn)  son  of  A.  for  life, 
with  remainder  to  his  eldest  son  in  tail,  the  effect  of 
this  rule  will  be  to  vest  in  A.'s  eldest  son,  on  his  birth, 
an  estate  in  tail  male,  which,  on  attaining  the  age  of 
twenty-one',  he  will  be  able  to  convert  into  a  fee 
simple.  Thus  A.'s  eldest  son's  eldest  son  may  get 
the  estate  tail  destined  for  him,  if  his  father  should 
not  bar  the  entail.  This  peculiar  refinement  (known 
as  the  '  cy-pres  doctrine  ')  gives  us  a  hint  as  to  the 
origin  of  the  rule  under  discussion  ;    which  can  hardly 
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have   been    other  than  the   desire  of    the  Courts   to 
prevent  the  creation  of  an  unbarrable  estate  tail, 

(6)  The  second  case  in  which  the  so-called  '  rule 
of  double  possibilities  '  is  apphed  is,  where  there  is  an 
attempt  to  Umit  a  remainder  to  a  corporation  not  in 
esse,  or  to  the  heirs,  as  purchasers,  of  an  unborn 
person.  Of  course,  such  a  Umitation,  if  valid  at  all, 
must  operate  to  confer  a  future  and  contingent  estate  ; 
for  no  one  not  in  existence  can  take  a  present  interest, 
and  the  corporation  may  never  come  into  existence 
or  the  person  in  question  be  born.  But  it  has  long 
been  the  rule  of  law  that,  as  a  remainder,  it  is  also 
entirely  void  ;  whilst,  as  an  attempt  to  create  an 
executory  interest,  it  would  necessarily  (in  almost 
all  cases)  infringe  the  Rule  against  Perpetuities, 
hereafter  to  be  explained.  It  must  be  remembered, 
however,  in  connection  with  this  rule,  that  it  only 
apphes  where  the  heirs  take  as  purchasers  ;  and  not 
where,  according  to  the  Rule  in  Shelley's  Case  (here- 
after to  be  explained),  they  are  merely  named  to 
indicate  the  amount  of  the  estate  acquired  by  a 
previous  taker. 

The  last  Rule  specially  affecting  contingent  remain- 
ders is  a  rule  of  operation  rather  than  of  limitation. 
It  may  be  stated  as  follows  : — 

3.  Every  legal  contingent  remainder  must,  by  the 
Common  Law,  become  vested  either  during  the  continuance 
of  the  particular  estate,  or  eo  instanti  that  it  determines. 
When  the  contingent  person  comes  into  being  or  is 
ascertained  during  the  continuance  of  the  particular 
estate,  or  the  contingent  event  takes  place  during 
that  period,  the  remainder  ceases  to  be  contingent, 
and  becomes  a  vested  remainder.  Thus,  if  A.  be  made 
tenant  for  life,  with  remainder  to  B.'s  eldest  son, 
then  unborn,  in  tail,  the  instant  that  a  son  is  born 
to  B.  during  the  continuance  of  the  particular  estate, 
the  remainder  is  no  longer  contingent,   but  vested. 
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On  the  other  hand,  although  the  person  comes  not 
into  being,  or  is  not  ascertained,  or  the  event  does 
not  happen  during  the  continuance  of  the  particular 
estate,  yet,  if  such  person  or  event  comes  into  being, 
or  is  ascertained,  or  happens,  at  the  instant  at  which 
the  particular  estate  determines,  the  remainder  then 
takes  effect  as  an  estate  in  possession.  Thus,  if  land 
be  given  to  A.  and  B.  during  their  joint  lives,  remainder 
to  the  survivor  in  fee,  this  remainder,  though  con- 
tingent during  the  joint  lives  of  A.  and  B.,  immediately 
on  the  death  of  either,  becomes  vested  in  possession 
in  the  survivor.  It  followed  from  this  rule,  that  so 
long  as  a  remainder  was  in  contingency,  it  always 
required  the  continuing  support  of  the  particular 
freehold  estate.  So  that,  if  that  estate  by  any  means 
came  to  an  end  before  the  contingency  happened, 
the  remainder  was  altogether  defeated.  For  before 
the  happening  of  the  contingency,  there  was  no  person 
in  whom  the  remainder  could  vest  ;  and  (by  the  rule 
under  consideration)  it  could  no  longer  exist  as  a 
contingent  remainder,  because  the  particular  estate 
was  determined.  For  example,  if  A.  were  tenant 
for  life,  with  remainder  to  B.'s  eldest  son,  then  unborn, 
in  tail,  and  A.  died  before  the  contingency  happened 
(that  is,  before  B.  had  a  son),  the  remainder  was 
absolutely  gone  ;  for  the  particular  estate  was  deter- 
mined before  the  remainder  could  vest.  So  strict 
was  this  rule,  that,  in  one  case,  where  A.,  tenant  for 
life  under  a  will,  with  remainder  to  his  own  eldest 
son  in  tail,  died  without  issue  born,  but  leaving  his 
wife  enceinte,  and  after  his  death  a  posthumous  son 
was  born,  it  was  held,  that  this  son  could  not  take 
the  land  by  virtue  of  the  remainder,  the  particular 
estate  having  determined  before  there  was  any  person 
actually  in  existence  in  whom  the  remainder  could 
vest.  But  this  decision  was  reversed  in  the  House 
of    Lords  ;     and   the    law    on    this    subject   has   now 
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been  declared  by  a  statute  of  the  year  1698  (10  & 
11  Will.  Ill,  c.  22),  which  is  held  to  lay  it  down,  that 
posthumous  children  shall  be  capable  of  taking  in 
remainder,  in  the  same  manner  as  if  they  had  been 
born  in  their  father's  hfetime. 

A  contingent  remainder  was  also  formerly  defeated, 
not  only  by  the  natural  determination  or  expiration 
of  the  particular  estate  on  which  it  depended,  but 
even  by  the  premature  determination  of  that  estate, 
e.g.,  when  the  estate  was  determined  prematurely  by 
the  voluntary  act  of  the  particular  tenant  himself. 
So  that  a  tenant  for  life,  with  remainder  to  his  unborn 
son  in  tail,  remainder  over  to  a  stranger  in  fee,  might, 
before  a  son  was  born,  by  destroying  his  life  estate 
{e.g.,  by  a  surrender  of  his  Hfe  estate  to  the  ultimate 
fee  simple  remainder-man)  have  defeated  the  con- 
tingent remainder  to  his  son.  It  was,  therefore, 
necessary  in  such  a  case  to  have  trustees  appointed 
to  preserve  the  contingent  remainders,  that  is  to  say, 
persons  interposed  between  the  tenant  for  Ufe  and  the 
contingent  remainder-man,  in  which  persons  there 
was  vested  an  estate  for  the  natural  life  of  the  tenant 
for  Ufe.  And  then,  if  the  estate  for  life  determined 
otherwise  than  by  death — for  example,  by  the  tenant 
for  hfe's  wrongful  ahenation  or  surrender — the  estate 
of  the  trustees  took  effect  during  the  residue  of  the 
natural  life  of  the  tenant  for  life  ;  and  that  estate 
in  the  trustees  was  sufficient  to  support  the  remainder, 
or  successive  remainders,  depending  in  contingency. 
This  method  is  said  to  have  been  invented  by  Sir 
Orlando  Bridgman,  Sir  Geoffrey  Palmer,  and  other 
eminent  counsel,  who  betook  themselves  to  con- 
veyancing during  the  time  of  the  Civil  War  ;  in  order 
thereby  to  secure  in  family  settlements  a  provision 
for  the  future  children  of  an  intended  marriage,  who 
before  were  usually  left  at  the  mercy  of  the  particular 
tenant   for   life.     And   when,    after   the   Restoration, 


OH.    VIII. — ESTATES  IN  POSSESSION,  REVERSION,    ETC.      131 

those  gentlemen  came  to  fill  the  first  offices  of  the 
law,  they  supported  this  invention  within  reasonable 
and  proper  bounds,  and  introduced  it  into  general 
use. 

But  the  liabihty  of  contingent  remainders  to 
destruction  has  now  been  materially  altered.  For, 
by  the  Real  Property  Act,  1845,  s.  8,  it  has  been 
protected  against  the  premature  determination  of  the 
prior  particular  estate  ;  that  statute  enacting,  that 
"  a  contingent  remainder  existing  at  any  time  after 
"  the  31st  day  of  December,  1844,  shall  be — and  if 
"  created  before  the  passing  of  that  Act,  shall  be 
"  deemed  to  have  been — capable  of  taking  effect, 
"  notwithstanding  the  determination  by  forfeiture, 
"  surrender,  or  merger,  of  any  preceding  estate  of  free- 
"  hold,  in  the  same  manner,  in  all  respects,  as  if  such 
''  determination  had  not  happened."  This  provision 
practically  dispensed  with  the  necessity  of  appoint- 
ing trustees  to  preserve  contingent  remainders.  For 
the  tenant  for  Hfe  could  no  longer  defeat  the  contingent 
remainders  of  his  children  during  his  hfe  ;  and,  after 
his  death,  no  such  children  could  be  born,  or  at  least 
begotten.  But  a  still  further  security  has  been  given 
to  this  kind  of  interest  by  the  Contingent  Remainders 
Act,  1877,  which  enacts,  that  every  contingent  re- 
mainder created  by  any  instrument  (including  a  will) 
executed  after  the  2nd  August,  1877,  ivhich  would  have 
been  valid  as  an  executory  limitation,  shall  (in  the  event 
of  the  prior  particular  estate  determining  from  any 
cause  before  the  contingent  remainder  vests)  be  capable 
of  taking  effect  in  all  respects  as  if  it  had  originally 
been  created  as  an  executory  hmitation.  It  will  be 
seen,  therefore,  that  even  the  natural  expiry  of  the 
particular  estate  does  not  now,  at  least  in  all  cases, 
defeat  even  a  legal  contingent  remainder.  And  the 
rule  never  had  any  appUcation  to  equitable  contingent 
remainders,  which  are  supported  by  the  seisin  of  the 
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trustees.     Of  the  nature  of  executory  limitations  we 
shall  hereafter  speak. 

Closely  connected  with  the  subject  of  remainders, 
and  with  one  another,  are  two  highly  technical  rules 
of  Enghsh  law,  viz.,  the  Rule  in  Shelley's  Case,  and  the 
more  general  doctrine  of  Merger.  The  Rule  in  Shelley's 
Case,  as  propounded  in  Coke's  Reports,  is  in  the 
following  form  : — That  when  the  ancestor,  by  any 
gift  or  conveyance,  takes  an  estate  of  freehold,  and  in 
the  same  gift  or  conveyance  an  estate  is  Umited  (either 
mediately  or  immediately)  to  his  heirs  in  fee  or  in 
tail,  the  word  '  heirs  '  is  always,  in  such  cases,  a  word 
of  Umitation,  and  not  of  purchase.  That  is  to  say, 
the  word  '  heirs  '  is  to  be  understood  as  expressing 
the  quantity  of  estate  which  the  ancestor  is  to  take, 
and  not  as  conferring  any  distinct  estate  on  the 
persons  who  may  become  his  heirs.  And  here  let 
it  be  observed,  that  this  is  the  ordinary  force  of  the 
word  '  heirs.'  For  if  land  is  given  to  A.  and  his  heirs, 
A.,  takes  a  fee  simple  ;  and  the  word  '  heirs  '  plainly 
operates  as  nothing  more  than  a  mere  hmitation  or 
indication  of  the  quantity  of  his  estate.  So  also, 
where  land  is  given  to  A.  for  his  hfe,  and  on  his  decease 
to  his  heirs,  or  to  the  heirs  of  his  body.  In  such  a  case, 
and  by  the  effect  of  the  Rule  in  Shelley's  Case,  the 
heirs,  or  heirs  of  the  body,  of  A.  will  not  take  in  re- 
mainder, nor  will  A.  himseK  take  a  mere  life  estate  ; 
but  A.  wiU  take  a  remainder  also,  in  fee  or  in  tail. 
And,  as  that  remainder  will  absorb  (and  merge)  his 
Hfe  interest,  the  result  upon  the  whole  conveyance 
will  be  to  give  A.  an  estate  in  fee  (or  in  tail,  as  the  case 
may  be)  in  possession.  Even  if  another  vested  estate 
(for  example,  a  hfe  estate  to  B.)  be  interposed  between 
the  life  estate  of  A.  and  the  ulterior  hmitation  to 
A.'s  heirs  (or  to  the  heirs  of  A.'s  body),  that  ulterior 
limitation   will   take   effect  in   A.   himself,    but   as   a 
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vested  remainder  only,  because  of  the  intervening 
estate  in  B.,  wliich  will  prevent  the  merger.  Thus, 
if  land  be  limited  to  A.  for  life,  remainder  to  B.  for 
life,  remainder  to  the  heirs  of  A.,  A.  will  have  two 
separate  estates,  viz.,  an  estate  for  life  in  possession, 
and  a  vested  remainder  in  fee  simple,  expectant  on 
the  death  of  B.  But  if  the  estate  interposed  be  merely 
a  contingent  remainder,  A.  will  take  the  entire  fee  ; 
for  while  the  contingency  is  in  suspense,  there  is 
nothing  to  prevent  the  consoHdation  of  his  life  estate 
with  his  ulterior  fee  simple  estate.  Yet  A.,  in  such 
a  case,  takes  the  entire  fee  sub  modo  only  ;  that  is 
to  say,  it  will  open  and  let  in  the  intermediate  estate, 
if  and  when  the  contingency  happens. 

With  regard  to  the  origin  and  reason  of  the  Rule  in 
Shelley^s  Case,  opinion  is  somewhat  divided.  But  the 
reasonable  view  appears  to  be,  that  it  was  introduced 
in  the  interests  of  the  Crown  and  the  feudal  magnates, 
who,  if  it  had  been  possible  to  spht  up  every  fee  into 
two  successive  estates,  the  one  in  possession,  held  by 
a  tenant  for  life,  and  the  other  in  remainder,  claimed 
by  the  expectant  hen*  as  a  purchaser,  would  have 
been  deprived  of  those  numerous  and  profitable 
perquisites  of  forfeiture,  escheat,  wardship,  marriage, 
and  the  lilte,  which,  for  the  most  part,  only  accrued 
upon  the  descent  of  an  estate  in  fee.  However  this 
may  be,  it  is  very  material  for  the  student  to  observe — 
(1)  that  the  rule  is  now  so  firmly  fixed  in  our  law, 
that  not  even  an  expressed  intention  on  the  part  of 
the  settlor  will  prevent  it  applying  ;  (2)  that  it  holds 
where  both  the  limitations  are  equitable,  as  well  as 
where  they  are  both  legal.  In  other  words,  the 
rule  is  not  a  rule  of  interpretation,  but  a  rule  of  law  ; 
and  it  apphes  to  equitable,  as  well  as  to  legal 
interests. 

The*  cases  now  arising  upon  it  are  nearly  always 
cases   of   interpretation,  and  nearly  always  on  wills. 
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For  it  has  long  been  settled,  that,  in  a  deed,  only  the 
technical  word  '  heii's  '  will  cause  the  rule  to  operate. 
Thus  if,  in  a  deed,  land  is  hmited  to  ''A.  and,  after 
his  decease  to  his  issue,"  A.  would  not  get  an  estate 
tail,  but  only  a  Hfe  estate.  Even  a  hmitation  "  to  A. 
and,  after  his  death  to  his  heir  "  would  not  give  A.  a 
fee  simple,  by  the  operation  of  the  rule.  But,  in  a 
will,  no  technical  words  are  necessary,  or  ever  have 
been  ;  and  so,  such  a  hmitation  as  the  following  : 
"To  A.  for  his  life,  and,  after  his  death  to  his 
eldest  son  for  hfe,  and  so  on,  to  the  eldest  son 
of  each  eldest  for  ever,"  would  undoubtedly  cause 
A.  to  take  an  estate  in  tail  male,  by  virtue  of 
the  rule. 

The  second  of  the  two  rules  which  we  are  now 
discussing  is  the  doctrine  of  Merger,  which  is  of  far 
wider  scope  than  the  Rule  in  Shelley's  Case,  and  is 
equally  apphcable  to  remainders  and  reversions.  For 
it  is  a  general  principle  of  law,  that  where  an  estate 
in  land  is  vested  in  a  person,  and  a  greater  estate 
in  the  same  land,  of  the  same  kind  (legal  or  equitable) , 
is  or  becomes  vested  in  the  same  person,  in  the  same 
right,  without  any  intermediate  estate,  the  less  estate 
is  immediately  annihilated  or  merged,  that  is,  sunli 
or  drowned,  in  the  greater.  Thus,  if  there  be  a  tenant 
for  years,  and  the  immediate  so-called  reversion  in 
fee  simple  descends  to  or  is  purchased  by  him,  the 
term  of  years  is  merged  in  the  inheritance,  and  shall 
never  exist  any  more.  But,  in  order  to  this  merger 
of  estates,  the  estates  must  come  to  one  and  the  same 
person,  in  one  and  the  same  right ;  for  if  the  freehold 
be  in  his  own  right,  and  he  has  the  term  in  right  of 
another  {en  autre  droit),  there  is  no  merger.  Thus, 
if  tenant  for  years  dies,  and  makes  him  who  hath  the 
so-called  reversion  in  fee  his  executor,  whereby  the 
term  of  years  vests  also  in  him.  the  term  shall  not 
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merge  ;  because  he  hath  the  fee  in  his  own  right, 
and  the  term  of  years  in  the  right  of  the  testator, 
subject  to  his  debts  and  legacies.  So,  also,  if  he  who 
hath  the  remainder  in  fee  marries  the  tenant  for  hfe, 
there  was  no  merger,  even  before  the  recent  Married 
Women's  Property  Acts  ;  for  he  had  the  inheritance 
in  his  own  right,  and  the  lease  in  the  right  of  his  wife. 
Moreover,  an  estate  tail  is  an  exception  to  the  general 
law  of  merger.  For  a  man  may  have,  in  his  own 
right,  both  an  estate  tail  and  an  immediate  remainder 
in  fee  in  the  same  land.  And  the  estate  tail,  though 
a  less  estate,  shall  not  merge  in  the  fee  :  because 
estates  tail  are  protected  and  preserved  from  merger 
by  the  operation  and  construction,  though  not  by  the 
express  words,  of  the  statute  De  Bonis.  Moreover, 
it  is  expressly  provided  by  the  Fines  and  Recoveries 
Act,  1833,  s.  39,  that  when  the  reversion  in  fee  simple 
on  a  base  fee  (as  to  which  see  p.  388)  becomes  vested 
in  the  tenant  of  the  base  fee,  the  latter  interest  shall 
not  merge,  but  enlarge  into  a  fee  simple. 

Merger  is  not  confined  to  cases  where  one  of  the 
coinciding  estates  is  higher  in  quality  or  is  greater  in 
quantity  than  the  other  ;  for  it  seems  to  be  the  better 
opinion  that  a  term  of  years  will  merge  in  the  im- 
mediate reversion,  though  that  be  a  chattel  interest 
also.  And  though  the  reversion  is  of  shorter  duration 
than  the  term  on  which  it  is  expectant,  yet  the  latter 
will  merge.  Also,  a  fee  simple  conditional  (see  p.  54) 
will  merge  in  the  possibiHty  of  reverter. 

But  the  Judicature  Act,  1873,  s.  25  (7),  has  dealt 
a  severe  blow  at  the  doctrine,  by  providing  that  there 
shall  be  no  merger,  by  operation  of  law  only,  of  any 
estate  the  beneficial  interest  in  which  would  not  be 
deemed  to  be  merged  in  equity.  And,  as  it  was  the 
rule  of  Equity  to  deny  a  merger  in  all  cases  where  any 
beneficial  right  or  interest  would  be  unjustly  affected 
thereby,  or  where  it  was  the  obvious  intention  of  the 
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settlor  that  no  merger  should  take  place,  recent 
decisions  have  tended  to  restrict  the  operation  of  the 
principle. 

NOTE  ON  AUTHORITIES. 

[Williams,  op.  cit.,  Part  II,  Chaps.  I  and  II. 
Jenks,  op.  cit..  Chaps.  VII,  XL 

"  Digest  of  English  Civil  Law"  pp.  648-668.] 


(     1^7     ) 


CHAPTER  IX. 

ESTATES    IN    SEVERALTY   AND    CO-TENANCY. 


[We  come  now,  fourthly,  to  treat  of  estates  with 
respect  to  the  number  and  connection  of  their  owners. 
For  estates  of  whatever  quantity  or  length  of  duration, 
and  whether  they  be  in  possession  or  in  expectancy, 
may  be  held  either  in  severalty,  or  in  joi7it  tenancy, 
or  in  co-parcenary,  or  in  common. 

I.  He  that  holds  an  estate  in  lands  or  tenements 
in  severalty,  or  as  sole  tenant  thereof,  is  he  that  holds 
it  to  himself  only,  without  any  other  person  being 
joined  or  connected  with  him  in  point  of  interest 
during  his  estate  therein.  This  is  the  most  usual 
way  of  holding  an  estate  ;  and  there  is  nothing  pecuhar 
to  be  remarked  concerning  it.  We  shall  therefore 
proceed  to  consider  the  other  three  species  of  estates, 
in  which  there  is  always  a  plurahty  of  tenants,  merely 
remarking,  that  where  there  are  (as  is  usually  the  case) 
successive  estates  in  the  same  land,  the  owners  of  these 
estates  are  not  co-owners,  but  owners  in  severalty. 
Thus,  for  example,  if  land  is  hmited  to  A.  for  life, 
remainder  to  B.  in  tail,  remainder  to  C.  in  fee  simple, 
and  A.  grants  a  lease  for  years  to  D.,  A.  B.  C,  and  D. 
are  not  co-owners,  but  each  is  a  tenant  in  severalty 
of  his  estate. 

II*  An  estate  in  joint  tenancy  is  where  an  estate 
is  gra,nted  or  devised  to  two  or  more  persons  in  the 
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same  land,  at  the  same  period,  and  without  any 
limitation  by  words  importing  that  they  are  to  take 
in  distinct  shares,  or,  as  it  is  technicaUy  described, 
without  '  words  of  severance.'  For  example,  if  there 
be  a  conveyance  of  lands  '  to  A.  and  B.,'  without 
more,  this  makes  them  joint  tenants  of  the  freehold  ; 
and  if  '  to  A.  and  B.,  and  their  heirs,'  this  makes 
them  joint  tenants  of  the  fee.  But,  if  the  hmitation 
should  be  to  A.  and  B.,  or  A.  and  B.  and  their  heirs, 
'  equally  to  be  divided  between  them,'  then  these 
words  of  severance  would  prevent  the  creation  of  a 
joint  tenancy.  The  joint  estate  acquired  by  a  limi- 
tation of  the  former  kind  is  sometimes  described  as 
an  estate  in  jointure ;  which  latter  word,  as  well  as 
the  former,  signifies  an  union  or  conjunction  of 
interests.  But,  in  common  speech,  the  term  '  jointure  ' 
is  usually  confined  to  that  estate,  which,  by  virtue  of 
the  Statute  of  Uses,  was  formally  created  (as  already 
explained)  in  full  satisfaction  and  bar  of  dower, 
and  wliich  often  took  the  form  of  a  joint  estate  in 
husband  and  wife,  with  right  of  survivorship.  A 
joint  tenancy,  be  it  observed,  can  never  arise  by 
operation  of  law,  e.g.,  by  inheritance  or  escheat. 

The  most  distinguishing  features  of  a  joint  estate 
are  derived  from  its  unity  ;  and  are  often  described 
as  its  '  four  unities,'  viz.,  of  title,  time,  interest,  and 
possession,  of  each  of  which  a  few  words  must  be 
said. 

1.  Among  joint  tenants  there  is  an  unity  of  title; 
that  is,  their  estates  must  be  created  by  one  and  the 
same  act,  as  by  one  and  the  same  grant  or  one  and 
the  same  devise.  Thus,  for  example,  if  X.,  the  owner 
of  Blackacre,  were  to  convey  an  undivided  moiety 
of  it  to  A.,  or  to  A.  and  his  heirs,  he  (X.)  and  A.  would 
thereby  become,  not  joint  tenants,  but  tenants  in 
common  ;  and  if  he  were,  subsequently,  to  convey 
his  undivided  moiety  to  B.,  A.  and  B.  would  become 
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tenants  in  common,  because  their  interests  are  clearly 
severed  or  separate. 

2.  The  estate  of  joint  tenants  vests  in  them,  in 
general,  at  one  and  the  same  time.  Therefore,  if,  for 
example,  an  estate  be  granted  to  J.  S.  for  Ufe,  with 
remainder  to  A.  and  the  eldest  son  of  B.  (B.  having  no 
son  at  the  time)  and  their  heirs,  A.  does  not  take  in 
joint  tenancy  with  B.'s  eldest  son  ;  because  A.  takes 
a  vested  remainder  in  a  moiety  immediately  on  the 
execution  of  the  conveyance,  while  the  remainder  in 
the  other  moiety  does  not  vest  until  a  son  is  born  to 
B.  And,  even  if  a  son  is  born  to  B.  in  J.  S.'s  lifetime, 
still  A.  had,  up  to  that  period,  no  joint  interest  with 
him  ;  and  the  tenancy,  not  having  been  from  the  first 
a  joint  tenancy,  cannot  become  so  afterwards,  but 
is  merely  a  tenancy  in  common.  But,  in  the  case  of 
remainder  to  A.  and  B.  and  their  heirs,  after  a  previous 
life  estate,  A.  and  B.  take  in  joint  tenancy,  because 
they  both  take  at  once  a  vested  remainder.  If,  how- 
ever, the  joint  estate  be  Hmited  by  way  of  use,  it  is 
sufficient  that  the  uses  are  created  at  the  same  time, 
not  necessary  that  they  should  be  executed  together. 
Thus,  if  land  be  hmited  to  the  use  of  A.  and  any  woman 
whom  he  may  marry,  for  term  of  their  Uves,  and  A. 
afterwards  marry,  the  use  will  operate  to  give  him  and 
his  wife  a  joint  estate  during  their  Uves. 

3.  Among  joint  tenants  there  is  also  an  unity  of 
interest,  as  regards  the  quantity  of  estate.  That  is  to 
say,  one  joint  tenant  cannot  be  entitled  to  one  period 
of  duration  or  to  one  quantity  of  estate,  and  the  other 
to  a  different ;  one  cannot  be  a  tenant  for  life  and  the 
other  for  years  ;  one  cannot  be  tenant  in  fee  simple, 
and  the  other  in  tail.  But  they  may  be  joint  tenants 
as  to  a  portion  of  the  fee,  with  a  several  interest  in 
one  or  more  of  them  as  to  the  residue.  Thus,  if  land 
be  granted  to  A.  and  B.  for  their  Hves,  and  to  the  heirs 
of  A.,  here  A.  and  B.  are  joint  tenants  of  the  freehold 
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during  their  joint  lives ;  and  A.  has  a  several  inherit- 
ance in  fee  simple.  Or  if  land  be  given  to  A.  and  B., 
and  the  heirs  of  the  body  of  A.,  here  both  have  a  joint 
estate  for  life  ;  and  A.  has  a  several  inheritance  in  tail. 

4.  Finally,  there  is  unity  of  possession  among  the 
tenants.  For,  while  they  continue  to  hold  together, 
they  are  not  considered  as  holding  in  distinct  shares  ; 
but  each  is  equally  entitled  to  the  whole.  Notwith- 
standing this  unity  of  possession,  it  was  a  rule  of 
the  Common  Law,  that  if  an  estate  in  fee  were  given 
to  a  man  and  his  wife,  they  were  not  properly  joint 
tenants,  but  were  tenants  by  entireties.  For,  the 
husband  and  wife  being  considered  as  one  person 
in  law,  they  could  not  take  the  estate  by  moieties,  but 
both  were  seised  of  the  entirety,  per  tout  et  non  per  my. 
The  consequence  of  which  was,  that  neither  the  husband 
nor  the  wife  could  dispose  of  any  part  without  the 
assent  of  the  other ;  but  the  whole  remained  to  the 
survivor. 

By  a  somewhat  strained  interpretation  of  this  doc- 
trine, if  a  joint  estate  in  land  were  conveyed  to  husband 
and  wife  and  a  third  party,  the  husband  and  wife  took 
a  moiety,  and  the  third  party  took  the  other  moiety, 
in  the  same  manner  as  if  the  grant  had  been  to  two 
persons  only.  And,  though  the  operation  of  the 
Married  Women's  Property  Act,  1882,  has,  indirectly, 
rendered  the  creation  of  an  estate  by  entireties 
practically  impossible  at  the  present  day,  yet  the 
pecuhar  rule  just  referred  to  remains  as  an  anomaly 
in  our  law.  Wherefore,  a  gift  to  A.  and  B.  (husband 
and  wife)  and  C.  may  confer  upon  C.  an  undivided 
moiety  of  the  estate  ;  while  A.  and  B.  wiU,  pre- 
sumably, be  joint  tenants  of  the  other  moiety.  But 
slight  evidence  of  language  will  be  sufficient  to  rebut 
the  appUcation  of  the  rule. 

From  the  unity  of  interest  and  possession  in  each  of 
the  joint  tenants  results  the  incident  of  survivorship. 
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For  when  two  or  more  persons  are  jointly  seised  of  anj^ 
interest  in  lands,  the  entire  tenancy,  upon  the  decease 
of  any  of  them,  remains  to  the  survivors,  and  at 
length  to  the  last  survivor,  who  Mill  be  entitled  to 
the  whole  estate.  For  one  joint  tenant  has  not  a 
distinct  moiety  from  the  other  ;  but,  while  the  joint 
tenancy  continues,  each  joint  tenant  has  a  concurrent 
interest  in  the  whole.  And  therefore  it  is  that,  on  the 
death  of  his  companion,  the  sole  interest  in  the  whole 
remains  to  the  survivor.  For  the  interest  which  the 
survivor  originally  had,  is  clearly  not  divested  by  the 
death  of  his  companion  ;  and  no  other  person  can  now 
claim  to  have  a  joint  estate  with  him,  nor  yet  a  separate 
interest  in  any  part  of  the  estate.  And  as  no  one  can 
now  be  admitted,  either  jointly  or  severally,  to  any 
share  with  him  therein,  it  follows  that  his  own  interest 
is  entire  and  several,  and  for  the  whole  estate.  The 
same  rule  appHes  pro  tanto,  when  one  of  three  or  more 
joint  tenants  dies  ;  his  share  passing,  or,  rather,  the 
whole  tenancy  devolving,  upon  the  remaining  joint 
tenants. 

This  right  of  survivorship  is  called  by  our  antient 
authors  the  jus  accrescendi,  because  the  right  upon 
the  death  of  one  joint  tenant  accumulates  and  increases 
to  the  survivors  ;  or  as  they  themselves  express  it, 
^^  pars  ilia  communis  accrescit  superstitibus  de  persona  in 
"  personam,  usque  ad  ultimam  super stitem.''^  And  there 
can  be  no  doubt  that,  despite  its  apparently  arbitrary 
character,  the  rule  of  survivorship  is  extremely 
convenient  in  some  cases.  Thus,  trustees  are  in- 
variably made  joint  tenants  ;  and  so,  on  the  death 
of  one,  the  expense  and  trouble  of  a  conveyance  by 
his  representatives  to  the  surviving  trustees  are 
avoided.  On  the  other  hand,  where  the  estate 
belongs  to  the  joint  tenants  beneficially,  injustice 
may  result  from  the  rule ;  and  courts  of  equity  have, 
in  the  past,  been  anxious  to  mitigate  its  effects.     Thus, 
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for  example,  if  partners  in  business  purchased,  out 
of  the  partnership  funds,  a  warehouse  for  the  purposes 
of  their  business,  and  one  happened  to  die  suddenly, 
it  would  be  grossly  unfair  that  his  family  should  lose 
all  his  share  of  the  value  of  the  warehouse.  Accord- 
ingly, Equity,  whilst  not  denying  the  legal  ownership 
of  the  surviving  partners,  compelled  them  to  account 
for  so  much  of  the  value  of  the  property  as  repre- 
sented the  deceased  partner's  share.  And  this  just 
and  convenient  principle  has  now  been  the  subject 
of  ParUamentary  enactment.  But  it  is  still  the  rule 
that  no  dower  or  curtesy  can  be  claimed  out  of  a 
joint   estate. 

Joint  tenancy  may  be  destroyed  by  any  act  which 
destroys  any  one  of  the  four  unities  just  described. 
But  the  effect  of  such  destruction  varies  considerably, 
according  to  the  nature  of  the  act  which  destroys  it. 

1.  By  'partition.  Thus,  if  two  joint  tenants  agree 
by  deed  to  part  their  lands,  and  to  hold  them  in 
severalty,  the  effect  thereof  is  to  make  them  no  longer 
joint  tenants,  but  tenants  in  severalty  ;  for  they  no 
longer  hold  pro  indiviso.  And  the  right  of  survivor- 
ship, also,  is  by  such  separation  destroyed. 

By  the  common  law,  all  the  joint  tenants  might 
thus  agree  to  make  partition  of  the  lands  ;  but  one 
of  them  could  not  compel  the  others.  For  this  being 
an  estate  originally  created  by  the  act  and  agreement 
of  the  parties,  the  law  would  not  permit  any  one  or 
more  of  them  to  destroy  the  united  possession  without 
the  consent  of  the  others.  But,  by  the  Partition 
Statutes  of  1539  and  1540,  joint  tenants  were,  in  case 
of  refusal  by  any  of  them,  made  compellable  by  writ 
of  partition  to  divide  their  lands.  And  though  this 
writ,  together  with  the  other  antient  forms  of  real 
actions,  was  aboUshed  by  the  Real  Property  Limitation 
Act,  1833,  joint  tenants  are  still  compellable  by  action 
to  make  partition,  or  to  submit  to  a  sale  and  division 
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of  the  proceeds.  By  partition,  as  above  remarked, 
the  co-ownership  is  entirely  destroyed ;  and  the 
parties  now  hold  each  his  undivided  share  as  ordinary 
separate  or  '  several '  owners. 

2.  By  severance  without  partition.  But,  if  one  joint 
tenant  merely  aUenes  and  conveys  his  estate  to  a 
third  person  ;  here  the  joint  tenancy  is  severed,  and 
turned  into  a  tenancy  in  common,  but  the  parties  do 
not  hold  in  severalty.  For  the  grantee  and  the 
remaining  joint  tenant  hold  by  different  titles  :  one 
derived  from  the  original,  the  other  from  the  subse- 
quent, grantor.  But,  inasmuch  as  there  is  no  division 
of  the  land  itself,  the  parties  still  hold  pro  indiviso  ; 
though  now  as  tenants  in  common,  not  as  joint 
tenants.  If,  however,  one  of  two  joint  tenants 
releases  his  share  to  the  other,  the  joint  tenancy  is  dis- 
solved, and  turned  to  an  estate  in  severalty.  For  here 
there  is  no  possibihty  of  co-ownership.  But  a  devise 
of  one's  share  by  will  is  no  severance  of  the  jointure. 
For  no  testament  takes  effect  till  after  the  death  of 
the  testator ;  and  by  such  death  the  right  of  the 
survivor,  which  accrued  at  the  original  creation  of 
the  estate,  and  has  therefore  a  priority  to  the  other, 
is  already  vested.  Thus,  a  joint  estate  cannot  be 
devised  by  will ;  the  maxim  being  :  jus  accrescendi 
ultimce  voluntati  prceferttir. 

3.  By  an  accession  of  interest.  Thus,  if  there  be 
two  joint  tenants  for  hfe,  and  the  inheritance  is 
purchased  by  or  descends  upon  either,  it  is  a  severance 
of  the  jointure.  For  such  event  renders  the  interests 
of  the  tenants  dissimilar  as  regards  the  quantity 
of  estate  ;  and  the  necessary  unity  of  interest  is 
thereby  destroyed.  But,  if  an  estate  be  originally 
limited  to  two  for  hfe,  and  after  to  the  heirs  of  one  of 
them,  the  freehold  (or  hfe  estate)  shall  remain  in 
jointure,  without  merging  in  the  inheritance;  because, 
being  created  by  one  and  the  same  conveyance,  they 
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are  not  separate  estates,  but  branches  of  one  entire 
estate. 

Whenever,  and  by  whatever  means,  the  joint 
estate  ceases  or  is  severed,  the  right  of  survivorship 
or  jus  accrescendi  the  same  instant  ceases  with  it. 
But  if  one  of  three  joint  tenants  ahenes  his  share,  the 
two  remaining  tenants,  as  between  themselves,  still 
hold  their  own  shares  by  joint  tenancy  and  survivor- 
ship. And  if  one  of  three  joint  tenants  releases  his 
share  to  one  of  his  companions,  though  the  joint 
tenancy  is  destroyed  with  regard  to  that  share,  yet 
the  two  remaining  shares  are  still  held  in  joint  tenancy. 

In  general,  it  is  advantageous  for  the  joint  tenants 
to  dissolve  the  joint  tenancy  ;  since  thereby  the  right 
of  survivorship  is  taken  away,  and  each  may  transmit 
his  own  part  to  his  own  heirs.  Sometimes,  however, 
it  is  disadvantageous.  As,  if  there  be  two  joint 
tenants  for  life,  and  they  make  partition,  this  dissolves 
the  joint  tenancy  ;  and,  though  before  they  each  of 
them  had  a  joint  estate  at  least  for  his  own  life,  with 
a  chance  of  survivorship  in  severalty,  now  each  has 
an  estate  in  a  moiety  only,  and  for  his  own  life  only. 
And,  on  the  death  of  either,  the  reversioner  shall 
enter  on  his  moiety. 

III.  An  estate  in  co-parcenary  is  where  lands  of 
inheritance  descend  from  the  ancestor  to  two  or  more 
persons.  And  this  estate  arises  either  by  Common 
Law  or  by  particular  custom.  It  arises  by  Common 
Law  ;  as  where  a  purchaser  in  fee  simple  or  in  fee  tail 
dies,  and  his  next  heirs  are  two  or  more  females. 
And  these  co-heirs  are  then  called  '  co-parceners,' 
or,  for  brevity,  '  parceners '  only.  Parceners  by 
particular  custom  are  where  lands  descend,  as  in 
gavelkind,  to  all  the  males  in  equal  degree,  as  sons, 
brothers,  uncles,  &c.  (p.  30). 

An  estate  in  co-parcenary  resembles,  in  one  respect. 
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an  estate  in  joint  tenancy  ;  there  being  the  same 
unity  of  possession.  But  in  the  following  respects 
they  materially  differ  : — 

1.  Parceners  always  claim  by  descent,  whereas 
joint  tenants  always  claim  by  purchase.  For,  if  two 
sisters  purchase  lands,  to  hold  to  them  and  their 
heirs,  they  are  not  parceners,  but  joint  tenants.  And 
hence  it  likewise  follows,  that  no  lands  can  be  held 
in  co-parcenary  but  estates  of  inheritance,  which 
are  of  a  descendible  nature  ;  whereas  not  only  estates 
in  fee  and  in  tail,  but  for  life  or  for  years,  may  be  held 
in  joint  tenancy. 

2.  There  is  no  necessary  unity  of  interest  among 
co-parceners  ;  for  each  of  them  is  entitled  to  a  dis- 
tinct share.  And  though,  in  the  first  instance,  all 
parceners  in  equal  degree  take  equally,  yet  in  sub- 
sequent descents,  this  equahty  may  easily  disappear. 
Thus,  for  example,  if  A.  and  B.,  sisters,  inherit 
Blackacre  as  heiresses  of  X.,  they  will,  undoubtedly, 
take  equal  shares  ;  yet,  if  B.  die  intestate,  leaving 
two  daughters,  C.  and  D.,  the  shares  of  C.  and  D. 
will  each  be  one  fourth  of  Blackacre,  while  that  of 
A.,  their  co-parcener,  remains  one  half.  Nay,  even 
by  the  same  descent  differences  of  interest  may  be 
created  ;  for,  in  the  case  put,  if  B.  had  died  before  X., 
leaving  C.  and  D.  her  daughters,  these  latter  would 
each  have  inherited  one  fourth  of  Blackacre,  whilst 
a  moiety  would  have  gone  to  A.  And,  therefore, 
there  is  no  jus  accrescendi  or  survivorship  between 
parceners  ;  but  each  part  descends  severally  to  their 
respective  heirs,  though  the  unity  of  possession  con- 
tinues. And  as  long  as  the  lands  continue  in  a  course 
of  descent,  and  are  held  pro  indiviso,  so  long  are  the 
tenants  therein,  whether  male  or  female,  parceners. 

3.  Though  the  interest  of  co-parceners  may,  in 
a  sense,  be  said  to  accrue  by  the  same  title,  yet  they 
may  accrue  at  different  periods.     For  if  a  man  hath 
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two  daughters,  to  whom  his  estate  descends  in  co- 
parcenary, and  one  dies  before  the  other,  the  sur- 
viving daughter  and  the  heir  of  the  other,  or,  when 
both  are  dead,  their  two  heirs,  are  still  co-parceners  ; 
the  estates  vesting  in  each  at  different  times,  though 
it  be  the  same  quantity  of  interest,  and  held  by  the 
same  title.  And  so  there  need  be  no  unity  of  time 
among  them. 

The  modes  of  dissolving  an  estate  in  co-parcenary 
are  :  — 

1.  By  partition. — 'Parceners'  are  so  called,  saith 
Littleton,  because  they  may  be  constrained  to  make 
partition.  And  he  mentions  many  methods  of  making 
it,  four  of  which  are  by  consent  and  one  is  by  com- 
pulsion. But  it  seems  unnecessary  to  dwell  on  the 
former  of  these  classes  ;  inasmuch  as  parceners  of 
full  age  and  capacity,  whether  married  or  single,  may 
now  undoubtedly  make  a  voluntary  partition  by  any 
ordinary  method  of  conveyance  inter  vivos.  Partition 
by  compulsion  at  the  common  law  used  to  be,  where  one 
or  more  parceners  sued  out  a  writ  of  'partition  against 
the  other  ;  which  writ  was  delivered  to  the  sheriff  to  be' 
executed  by  means  of  a  jury  of  inquest,  who  set  out  the 
divisions  of  the  land  by  metes  and  bounds.  But,  that 
writ  being  now  aboUshed,  partition  of  an  estate  held 
in  co-parcenary  can  at  present  be  compelled  only 
by  the  judgment  of  the  Court,  to  be  obtained  in  a 
partition  action. 

Generally  speaking,  the  right  to  partition  is  absolute  ; 
no  matter  how  small  the  interest  of  the  party  de- 
manding it,  and  no  matter  how  inconvenient  the 
partition.  But  there  are  some  things  which  are  in 
their  nature  impartible.  A  mansion-house,  common 
of  estovers,  common  of  piscary  uncertain,  or  any 
other  common  without  stint,  shall  not  be  divided  ; 
but  the  eldest  sister,  if  she  pleases,  shall  have  them. 
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and  make  the  others  a  reasonable  satisfaction  in 
other  parts  of  the  inheritance.  Or,  if  that  cannot 
be,  then  they  shall  have  the  profits  of  the  thing  by 
turns,  as  in  the  case  of  an  advowson.  And  now,  by 
the  provisions  of  two  useful  modern  statutes,  before 
referred  to,  viz.,  the  Partition  Acts,  1868  and  1876, 
a  sale  of  the  property  and  division  of  the  proceeds,  in 
lieu  of  actual  partition,  may  be  ordered  by  the  Court, 
in  suitable  cases. 

2.  The  estate  in  co-parcenary  may  also  be  dissolved 
by  the  alienation  of  one  of  the  parties  ;  for  that  not 
merely  destroys  the  unity  of  title,  but  causes  the 
alienee  to  acquire  by  act  of  the  parties,  which  parceners 
can  never  do.  The  effect  of  such  an  alienation  is, 
as  in  the  case  of  joint  tenancy,  to  make  the  ahenee 
tenant  in  common  with  the  other  parcener  or  par- 
ceners. But  the  latter  continue,  until  they  aliene 
their  shares,  to  be  co-parceners  with  one  another. 

3.  If,  by  process  of  inheritance,  all  the  shares  in 
an  estate  held  in  parcenary  come  to  devolve  on  the 
same  'person  (as  may  well  be  the  case),  the  parcenary 
comes  naturally  to  an  end  ;  there  being  no  possibility 
of  co-ownership  in  a  single  person.  Thus,  if  A.,  B., 
and  C,  sisters  and  unmarried,  inherit  Blackacre  as 
parceners,  and  A.  and  C.  both  die  intestate,  without 
having  alienated  their  shares,  leaving  B.  their  heiress 
at  law,  B.  will,  of  course,  be  tenant  in  severalty  of 
the  land.  But  this  will  be  understood  more  clearly 
when  we  have  dealt  with  Title  by  Descent. 

IV.  Tenancy  in  common  is,  where  two  or  more 
hold  the  same  land,  by  several  and  distinct  titles, 
but  with  unity  of  possession.  In  a  tenancy  in  common, 
there  is  not  necessarily  any  unity  of  interest,  title,  or 
time.  For  if  there  be  two  tenants  in  common  of 
lands,  one  may  hold  his  part  in  fee  simple,  the  other 
in  tail,  or  for  life  ;  one  may  hold  by  descent,  the  other 
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by  purchase  ;  one's  estate  may  have  been  vested  for 
fifty  years,  the  other's  but  from  yesterday.  More- 
over, there  is  no  necessity  that  tenants  in  common 
should  hold  in  equal  shares  ;  for  A.  may  be  tenant 
for  three  quarters  with  B.  for  a  quarter  share,  in 
the  same  land. 

Tenancy  in  common  may  arise  out  of  a  joint 
tenancy,  or  out  of  a  co-parcenary.  As  if  one  of  two 
joint  tenants  in  fee  alienes  his  estate  for  the  life  of  the 
alienee,  the  aUenee  and  the  other  joint  tenant  are,  as  we 
have  said,  tenants  in  common.  For  they  now  have 
several  titles,  the  other  joint  tenant  by  the  original 
grant,  the  alienee  by  the  new  alienation  or  severance. 
And  if  one  joint  tenant  gives  his  part  to  A.  in  tail, 
and  the  other  gives  his  to  B.  in  tail,  the  respective 
donees  in  tail  are  tenants  in  common  ;  as  holding  by 
different  titles  and  conveyances.  Also  if  one  of  two 
parceners  alienes,  the  alienee  and  the  remaining 
parcener  are  tenants  in  common  ;  because  they  hold 
by  different  titles,  the  parcener  by  descent,  the  ahenee 
by  purchase.  So  likewise,  if  there  be  a  grant  to  two 
men,  or  two  women,  and  the  heirs  of  their  bodies,  here 
the  grantees  shall  be  joint  tenants  of  the  life  estate,  but 
they  shall  have  several  inheritances  ;  because  they 
cannot  possibly  have  one  heir  of  their  two  bodies,  as 
might  have  been  the  case  had  the  limitation  been  to 
a  man  and  a  woman,  and  the  heirs  of  their  bodies 
begotten.  And  in  these,  and  the  like  cases,  their 
issues  shall  be  tenants  in  common  ;  because  they  must 
claim  by  different  titles,  one  as  heir  of  A.,  and  the 
other  as  heir  of  B.  In  short,  whenever  an  estate  in 
joint  tenancy  or  in  co-parcenary  is  dissolved,  but  no 
partition  is  made,  and  the  unity  of  possession  con- 
tinues, it  is  turned  into  a  tenancy  in  common ;  unless, 
of  course,  the  result  of  the  dissolution  is  to  vest  the 
whole  estate  in  a  single  person. 

A  tenancy  in  common  may  also  be  created  by  an 
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express  limitation  to  that  effect  in  a  conveyance.  But 
here  care  must  be  taken  to  insert  words  implying  that 
the  grantees  are  to  take  distinct,  though  undivided, 
shares  ;  for  a  grant  without  such  '  words  of  severance  ' 
would  give  a  joint  estate.  And  it  is  laid  down  in  our 
books,  that  the  Common  Law  favours  joint  tenancy 
rather  than  tenancy  in  common  ;  because  the  divisible 
services  issuing  from  land  (as,  for  example,  rent)  are 
not  divided,  and  the  entire  services  (as  fealty)  are  not 
multiplied,  by  a  joint  tenancy,  as  they  are  by  a 
tenancy  in  common.  Yet  a  grant  of  land  to  two,  to  be 
holden,  the  one  moiety  to  one,  and  the  other  moiety  to 
the  other,  conveys  undoubtedly  an  estate  in  common. 
And,  if  one  grants  to  another  half  his  land,  the  grantor 
and  grantee  are  also  tenants  in  common ;  because  joint 
tenants  do  not  take  by  distinct  moieties,  and  also 
because  the  titles  of  the  parties  are  different.  And 
by  such  grants  the  division  of  the  estate  is  so  plainly 
expressed,  that  it  is  impossible  that  they  should  take 
a  joint  interest  in  the  whole  of  the  tenements.  And  the 
presumption  in  favour  of  joint  tenancy  does  not  apply 
in  the  case  of  wills,  or  of  conveyances  operating  under 
the  Statute  of  Uses  ;  and  Equity,  as  we  have  said,  does 
not  favour  joint  tenancy.  Wherefore,  in  many  cases, 
though  the  legal  estate  be  joint,  the  Court  may  hold 
that  there  is  an  equitable  tenancy  in  common,  and 
may  compel  the  surviving  joint  tenant  to  hold  the 
legal  estate  as  trustee  for  the  representatives  of  the 
deceased. 

A  tenancy  in  common  may  be  dissolved  :  — 
1.  By  partition;  for  tenants  in  common,  hke  joint 
tenants,  were  made  compellable  by  statute  (though  not 
by  the  Common  Law)  to  divide  their  lands  by  writ  of 
partition.  And,  since  the  abolition  of  that  writ,  they 
may  be  driven  to  a  partition  or  sale  by  means  of  pro- 
ceedings in  Equity  ;  as  regulated  by  the  Partition 
Acts  of  1868  and  1876,  before  alluded  to. 


150       BK.  II.  THE  LAW  OF  PROPERTY. — PT.  I.   IN  LAND. 

2.  Tenants  in  common  may  also  effect  a  partition  by 
mutual  agreement,  without  having  recourse  to  the  court, 
in  any  manner  which  involves  a  legal  conveyance  inter 
vivos  of  their  interests  in  the  respective  parts  into  which 
they  agree  to  divide  the  land. 

3.  By  the  uniting  of  all  the  interests  in  one  tenant,  by 
purchase  or  otherwise  ;  which  brings  the  whole  to  one 
severalty. 

NOTE  ON  AUTHORITIES. 

[Williams,  op.  cit..  Part  I,  Chap.  V. 
Jenks,  op.  cit..  Chap.  X. 

"  Digest  of  English  Civil  Law,"  pp.  1083-1096.] 


(     151     ) 


CHAPTER  X. 

USES   AND    TRUSTS. 


Hitherto,  we  have  considered  only  such  interests  in 
land  as  are  of  a  legal  character,  in  the  strictest  sense,  i.e. 
such  as  were  recognized  by  the  old  Common  Law  and 
the  principles  of  feudal  tenure.  But  there  has  long 
existed  a  very  important  class  of  interests  in  land, 
known  as  equitable  interests,  to  which  we  must  now  turn 
our  attention. 

These  equitable  interests  arose  out  of  the  desire, 
which  early  manifested  itself,  to  create  a  beneficial 
ownership  of  land  which  should  not  be  subject  to  the 
strict  rules  of  feudal  tenure.  This  desire  seems  first 
to  have  manifested  itself  among  the  rehgious  Orders 
which  settled  in  England  at  a  very  early  period,  and 
especially  among  the  mendicant  friars  of  St.  Dominic 
and  St.  Francis,  who  made  their  appearance  in  the 
thirteenth  century.  The  objects  of  these  bodies 
were,  to  evade  the  miUtary  obUgations  attaching  to 
feudal  estates,  the  stringent  regulations  against  mort- 
main, and  (in  some  cases)  their  own  seK-imposed  vows 
of  poverty.  These  objects  they  achieved,  at  least  in 
part,  by  the  ingenious  invention  known  as  an  Use  of 
lands. 

The  notion  of  the  Use  is,  that  the  legal  estate  in  land 
shall  be  vested  in  A.,  as  a  mere  cover  or  protection  of 
the  beneficial  enjoyment  which  is  intended  for  B,  All 
the  purely  formal  powers  and  Habilities  are  to  belong  to 
A. ;  all  the  valuable  rights  to  B.     As  Sir  F.  Bacon  puts 
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it,  "  pernancy  (taking)  of  j^rofits,  execution  of  estates, 
"  and  defence  of  the  land,"  are  the  three  points  of  the 
Use.  That  is  to  say,  the  cestui  que  use  (as  the  owner  of 
the  Use  is  called)  is  to  get  the  income  of  the  land,  to  be 
entitled  to  call  upon  the  legal  owner  to  convey  as  he 
(the  cestui  que  use)  directs,  and  to  have  the  benefit  of 
the  protection  of  the  legal  estate. 

This  notion  was  introduced  into  England  before  the 
end  of  the  thirteenth  century  by  means  of  the  feoffment 
to  uses.  X.  enfeoffed  A.  of  lands  '  to  the  use  of  '  (or  '  in 
trust  or  confidence  for,')  B.  A.  thus  became  the  legal 
owner  of  the  estate,  B.  the  beneficial  owner.  In  the  eye 
of  the  law,  A.  was  the  tenant  of  the  land,  subject  to  all 
the  burdens  and  Habilities  of  tenure  ;  B.  was  unrecog- 
nized, except,  perhaps,  by  the  Church  Courts,  as  in 
any  way  connected  with  the  land.  In  other  words, 
B.  had  no  remedy  against  A.,  except  on  the  ground  of 
conscience. 

As  regards  the  rehgious  houses  themselves,  this 
evasive  contrivance  of  Uses  proved  to  be  of  little  avail, 
being  crushed  at  an  early  stage  of  its  career,  by  the 
Mortmain  Statute  of  1391,  whereby  it  was  enacted 
that,  for  the  future.  Uses  should  be  subject  to  the 
Statutes  of  Mortmain,  and  forfeitable,  hke  legal 
estates,  unless  the  Hcence  of  the  Crown  was  first 
duly  obtained.  Yet  the  idea,  being  once  introduced, 
took  root  in  our  system  of  jurisprudence,  being  chiefly 
recommended  by  two  important  considerations  : — 
one,  that  Uses  were,  as  to  the  manner  of  their  creation 
and  transfer,  and  the  modifications  of  interest  to 
which  they  might  be  subjected,  in  most  respects  free 
from  the  restrictive  rules  which  applied  to  the  old 
feudal  estates ;  the  other,  that  Uses  were  not,  at 
first,  liable,  hke  the  feudal  estates,  to  forfeiture  for 
treason  or  felony.  It  was  owing  to  this  latter  ex- 
emption in  particular,  that,  during  the  wars  in  France 
and   the   subsequent   civil   commotions   between    the 
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Houses  of  York  and  Lancaster,  Uses  grcAv  almost 
universal,  through  the  desire  that  men  had  of  securing 
their  estates  from  forfeiture,  when  each  of  the  con- 
tending parties,  as  it  became  uppermost,  alternately 
attainted  the  other.  And,  from  the  beginning  of  the 
fifteenth  century,  we  notice  a  gradual  development 
and  elaboration  of  the  practice  of  Uses,  under  the 
care  of  the  Court  of  Chancery,  then  rising  into  great 
importance. 

Uses  were,  as  we  have  said,  originally  created  by 
feoffment,  accompanied  by  an  express  oral  or  written 
agreement  of  the  feoffee,  to  hold  the  legal  estate  subject 
to  the  terms  of  the  Use.  And  it  should  be  particularly 
borne  in  mind,  that  no  particular  form  of  words  was, 
or  ever  has  been,  necessary  to  express  this  agreement. 
For  example,  though  the  words  '  use,'  '  trust,'  or 
'  confidence '  (the  words  quoted  by  the  famous 
Statute  of  Uses,  hereafter  to  be  referred  to),  are  the 
words  most  commonly  used  to  indicate  an  arrangement 
of  the  kind  described,  it  is  quite  clear  that  such  an 
arrangement  can  be  created  by  any  language  which 
expresses  the  intention  of  the  parties.  Thus,  for 
example,  if  A.  undertook  to  hold  property  '  for  the 
benefit  of  B.,'  or  'so  that  to  all  intents  the  full  ad- 
vantage shall  be  obtained  by  B.,'  there  can  be  no 
doubt  that  a  perfect  Use  or  trust  would  be  created  ; 
for  Equity  never  requires  the  use  of  technical  words. 
And,  indeed,  from  very  early  days,  an  Use  might  have 
been  created  without  any  words  at  all,  by  mere  im- 
phcation  from  the  circumstances.  Thus,  if  a  man 
made  a  feoffment  in  fee  to  another,  without  any  con- 
sideration, either  of  money  or  blood.  Chancery  j^re- 
sumed  that  he  meant  it  to  be  to  the  use  of  himself  (the 
feoffor),  and  therefore  raised  an  implied  Use  for  his 
benefit ;  unless,  indeed,  the  feoffor  expressly  declared 
that  the  feoffment  was  to  the  use  of  another,  and  then, 
of  course,   nothing  was  presumed  contrary   to  such 
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express  declaration.  Uses  which  thus  returned  by 
way  of  impUcation  to  the  grantor  himself,  were  called 
resulting  Uses.  An  Use  might  also  be  raised  upon  a 
mere  contract  or  covenant,  without  the  f  ormaUty  of  any 
conveyance.  For  if  a  man,  in  consideration  of  natural 
affection,  covenanted  to  stand  seised  of  his  land  to 
the  use  of  some  near  relative  named,  or  to  the  use  of  a 
wife,  actual  or  intended,  a  Court  of  Equity,  even  though 
no  valuable  consideration  passed,  would  enforce  the  Use, 
treating  the  covenantor  thereafter  as  a  mere  trustee  for 
the  cestui  que  use.  And  if  a  man  bargained  and  sold  {i.e. 
agreed  to  sell)  his  land  to  another  for  a  pecuniary  con- 
sideration, but  made  no  actual  feoffment  or  conveyance. 
Chancery  would  consider  the  estate  as  belonging  to  the 
party  who  had  paid  the  money  ;  and  would  conse- 
quently hold  the  bargainor  to  be  seised  of  the  land 
thenceforth  to  the  use  of  the  bargainee. 

In  general,  all  persons  were  capable  of  holding  to 
an  Use.  But  persons  attainted  and  aUens  were  dis- 
quaUfied  from  doing  so  ;  and  the  doctrine  was  also 
estabhshed,  that  neither  the  King  nor  the  Queen,  on 
account  of  their  dignity  royal,  nor  any  corporation 
aggregate,  on  account  of  its  artificial  character,  could 
be  seised  to  any  Use  but  their  own.  And  the  capacity 
of  becoming  a  cestui  que  use  was  even  more  extensive  ; 
all  persons  who  had  capacity  to  accept  a  conveyance 
of  land  being  also  capable  of  accepting  an  Use. 

As  the  person  seised  to  Uses  was  considered  by  the 
Common  Law  the  absolute  owner,  his  interest  was  of 
course  subject  originally  to  all  the  incidents  which 
attached  to  the  legal  estate  in  ordinary  cases.  And 
therefore  it  devolved  to  his  legal  representative  at  his 
death,  and  might  be  alienated  or  forfeited  by  his  act 
while  living,  or  become  subject  to  his  debts,  or  escheat 
for  want  of  his  heir.  The  wife  of  the  legal  owner  was 
also  entitled  to  her  dower  out  of  the  estate ;  and,  when 
the  person  seised  to  Uses  was  a  married  woman,  her 
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husband  was  entitled  to  liis  estate  by  the  curtesy. 
Moreover,  it  was  but  very  gradually  that  the  cestui  que 
use  received  protection  against  persons  who  purchased 
the  legal  estate  from  the  feoffee  to  Uses  ;  for  the  Court 
of  Chancery  originally  gave  relief  only  against  the 
person  himself  in  whom  the  trust  was  first  reposed,  and 
not  against  his  alienees.  And  a  purchaser  for  value 
without  notice,  express,  implied,  or  imputed,  of  the 
trust,  if  he  obtain  the  legal  estate,  still  is,  of  course, 
entitled  to  hold  it,  regardless  of  the  claims  of  the 
equitable  owner. 

The  Use  was  indeed,  originally,  in  its  nature  so 
exclusively  equitable,  that  the  courts  of  Common  Law 
accounted  the  cestui  que  use,  if  out  of  possession,  a  mere 
stranger,  and  if  in  possession,  a  mere  tenant  at  will  to 
the  feoffee  to  Uses.  And  they  allowed  no  effect  to  an 
ahenation  or  demise  of  the  land  made  by  him  without 
the  consent  of  the  feoffee  to  Uses,  the  legal  owner  of  the 
estate  ;  nor  was  the  Use  liable  to  forfeiture  for  the 
default  of  the  cestui  que  use,  nor  to  execution  for  his 
debts.  And  though,  in  a  Court  of  Equity,  the  pro- 
perties or  incidents  of  the  Use  were  in  great  measure 
assimilated  to  those  of  the  legal  estate  ;  yet,  even 
there,  the  Use  long  retained  marks  of  its  peculiar 
origin. 

The  state  of  things  above  described  was,  however, 
attended  with  many  inconveniences.  For,  in  the 
words  of  Sir  F.  Bacon,  "a  man  that  had  the  cause  to 
sue  for  his  land,  knew  not  against  whom  to  bring  his 
action,  nor  who  was  the  owner  of  it ;  the  wife  was  of 
her  thirds  defrauded,  the  husband  of  being  tenant  by 
the  curtesy,  the  lord  of  his  wardship,  relief,  heriot, 
and  escheat ;  the  creditor  of  his  extent  for  his  debt  ; 
the  poor  tenant  of  his  lease."  To  remedy  these  in- 
conveniences, abundance  of  statutes  was  provided  ; 
which  made  the  land  Hable  to  be  extended  by  the 
creditors  of  the  cestui  que  use,  allowed  action  for  the 
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freehold  to  be  brought  against  him  if  in  the  actual 
pernancy  or  enjoyment  of  the  profits,  made  him  liable 
for  waste,  established  his  conveyances  and  leases  made 
without  the  concurrence  of  the  feoffees,  and  gave  the 
lord  the  wardship  of  his  heir,  with  certain  other  feudal 
perquisites. 

These  statutes  all  tended  to  make  the  cestui  que  use 
the  real  owner  of  the  estate  ;  and  at  length  that  idea 
was  carried  into  full  effect  by  the  celebrated  Act  passed 
in  the  year  1535,  in  the  reign  of  Henry  VIII,  which  is 
now  officially  caUed  the  "  Statute  of  Uses."  Which 
statute,  after  reciting  the  inconveniences  before 
mentioned,  enacts  that,  where  any  person  or  persons 
shall  be  seised  of  lands  to  the  Use,  confidence,  or 
trust  of  any  other  person  or  persons,  or  body  politic,  by 
any  means  whatsoever  (whether  the  Use,  confidence, 
or  trust  were  in  fee  simple  or  in  fee  tail,  for  fife  or  for 
years,  or  otherwise,  and  whether  in  possession,  re- 
mainder, or  reverter),  such  other  person  or  persons  shaU 
stand  and  be  seised,  deemed,  and  adjudged  in  lawful 
seisin,  estate,  and  possession  of  the  said  lands  or  other 
hereditaments,  of  and  for  the  hke  estates  as  he  or  they 
had  in  the  Use,  trust,  or  confidence. 

The  effect  of  the  statute  is,  therefore,  to  execute  the 
Use  ;  that  is,  it  instantaneously,  and  as  "by  a  kind 
"  of  parliamentary  magic,"  transmutes  the  formerly 
equitable  interest  of  the  cestui  que  use  into  a  legal  estate 
of  the  same  nature,  and  makes  the  cestui  que  use  the 
legal  tenant,  in  Heu  of  the  feoffee  to  Uses,  whose  estate 
is  annihilated.  And  thus,  under  the  statute,  the  Use  is 
'  transmuted  into  possession  '—not  that  the  cestui  que 
use  necessarily  obtains  actual  possession,  but  that,  the 
legal  estate  conferred  on  the  cestui  que  use  being  con- 
sidered as  an  estate  in  seisin,  it  requires  no  further 
ceremony  for  its  completion.  Thus,  if  a  feoffment 
be  made  to  A.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs,  an  estate  in  fee  simple  in  possession  is  eo  instanti 
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vested  by  force  of  the  statute,  and  without  hveiy  of  the 
seisin,  in  B.  ;  and  A.  takes  nothing. 

But,  it  must  be  carefully  noted  that,  in  order  to  bring 
the  statute  into  operation,  it  is  essential  that  there 
should  not  only  be  an  Use,  but  a  person  seised  to  the 
Use ;  the  statute  speaking  of  "  one  person  seised  to  the 
"Use  of  any  other  person."  Therefore,  where  an 
existing  term  of  years  is  limited  to  an  Use,  as  where  a 
demise  of  1000  years  is  assigned  to  B.  to  the  use  of  C, 
the  provisions  of  the  statute  do  not  apply  ;  and  the 
Use  will  consequently  remain  unexecuted .  For  of  such 
estates  as  these  (being  mere  chattels),  the  assignee  (or 
holder)  is  not  seised,  but  only  possessed  (p.  84) ;  and 
therefore  there  is  no  person  '  seised  to  an  Use ' 
as  the  statute  requires. 

Upon  the  same  principle  of  close  adherence  to  the 
words  of  the  statute,  the  seisin  must  be  vested  in  a 
person  different  from  the  cestui  que  use  himself  ;  for 
otherwise  the  case  does  not  arise  of  one  person  being 
seised  to  the  use  of  another.  And  the  seisin  must 
be  for  an  estate  as  extensive  as  the  Use  itseK  ;  for  the 
statute  only  executes  the  Use  so  far  as  there  is  a  corre- 
sponding seisin.  Thus,  if  land  be  conveyed  to  A.  for 
life,  to  the  use  of  B.  in  fee,  the  statute  will  vest  the  legal 
estate  in  B.  only  during  the  life  of  A. 

The  strictness  of  this  last  technical  rule  was  the  cause 
of  a  curious  abstract  controversy,  which  long  agitated 
the  legal  profession.  Thus,  when  land  was  conveyed 
by  feoffment  to  A.  and  his  heirs,  to  the  use  of  B.  for  hfe, 
remainder  to  the  use  of  his  unborn  sons  successively  in 
tail,  remainder  to  the  use  of  C.  in  fee,  it  was  necessary, 
in  order  that  the  statute  should  transmute  all  these 
Uses  into  legal  estates,  that  there  should  be  a  seisin 
out  of  which  to  execute,  not  only  the  Uses  in  esse  to  B. 
and  C,  but  also  the  Uses  in  futuro  to  the  unborn  sons 
of  B.  The  question  arose :  Where,  after  the  execution  of 
the  feoffment,  was  the  seisin  out  of  which  their  future 
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Uses  were  to  arise  ?  The  doctrine  which  found  most 
general  favour  was,  that  there  remained  in  the  feoffee, 
though  not  an  actual  seisin,  yet  a  scintilla  juris,  or 
possibility  of  future  seisin,  to  serve  the  future  Uses  as 
they  came  into  esse.  But  now,  by  the  Law  of  Property 
Amendment  Act,  1860  (s.  7),  such  future  Uses  are  to 
take  effect  when  and  as  they  arise,  by  force  of,  and  by 
relation  to,  the  original  seisin  in  the  feoffee  to  Uses  ; 
though  no  scintilla  juris  is  to  be  deemed  to  remain  in 
the  original  feoffee  to  Uses. 

The  Statute  of  Uses  has  been,  in  other  respects  also, 
very  rigorously  construed  by  the  Judges.  For,  first, 
it  was  held  that  no  Use  can  be  limited  upon  a  Use  ;  and 
from  this  highly  abstract  doctrine  the  result  is  deduced, 
that  if  land  is  conveyed  '  to  A.  to  the  use  of  B.,  to  the 
use  of  C.,'  the  Statute  of  Uses,  though  it  will  execute  the 
first  Use,  so  as  to  give  B.  a  legal  estate,  will  not  execute 
the  second,  so  as  to  give  C.  a  legal  estate.  Naturally, 
when  this  doctrine  was  propounded  by  the  Common  Law 
courts,  the  Court  of  Chancery  would  not  allow  B.  (any 
more  than  it  had  previously  allowed  A.)  to  keep  the 
benefits  of  the  land  for  himself ;  for  these  were  clearly 
intended  by  the  settlor  to  go  to  C.  Therefore,  the 
Court  of  Chancery,  while  admitting  that  the  legal 
estate  was  in  B.,  compelled  B.  to  act  as  a  trustee  on 
behalf  of  C.  ;  and  thus,  very  soon,  under  the  more 
modern  name  of  '  trusts,'  revived  the  old  institution  of 
Uses,  as  they  stood  before  the  statute.  Thus,  by 
virtue  of  the  strained  interpretation  put  upon  the 
Statute  of  Uses  by  the  Common  Law  courts,  the  effect 
of  the  statute  could  be  easily  evaded  by  a  trick  of 
conveyancing. 

TyrreVs  Case  (1557)  Dyer,  155,  which  is  usually 
quoted  as  the  authority  for  this  highly  technical  rule, 
is  apt  to  be  misunderstood  ;  because  the  word  '  Use  ' 
does  not  appear  in  the  first  of  the  limitations  described 
in  it.     J.   '  bargained  and  sold  '  land  to  G.  and  his 
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heirs,  to  the  use  of  herself  (J.)  for  life,  remainder  to  the 
use  of  G.  in  tail.  But  the  effect  of  the  '  bargain  and 
sale  '  was  (as  we  have  said)  to  make  J.  seised  to  the 
use  of  G.  and  his  heirs  ;  which  Use  was  at  once  executed 
by  the  statute.  Consequently,  all  the  subsequent 
Uses  were  Uses  upon  Uses ;  and  these  the  Court 
declared  not  to  be  executed,  because  "  an  Use  cannot 
"  be  engendered  of  an  Use." 

It  was  held  also,  that,  where  the  person  entrusted,  or 
seised  to  Uses,  has  any  active  duty  to  perform,  he  cannot 
be  considered  as  holding  to  an  Use,  or  at  least  not  to 
such  an  Use  as  the  statute  executes.  Thus,  if  lands  be 
given  to  B.  and  his  heirs,  with  a  direction  to  receive  and 
pay  over  the  profits  to  C,  this  shall  be  no  Use  in  C.  ; 
though,  on  the  other  hand,  if  the  direction  were  to 
permit  C.  to  take  the  profits,  this  would  be  an  Use 
executed  in  C,  there  being  no  active  duty  in  this 
latter  case  for  B.  to  perform.  This  construction  of 
the  statute  cannot  fairly  be  said  to  be  a  quibble  ;  for 
it  seems  clear  that  the  enactment  was  only  intended  to 
apply  to  merely  colourable,  or,  as  they  were  later 
called,  '  bare  '  trusts,  i.e.  trusts  created  for  purely 
conveyancing  purposes. 

It  will  thus  be  seen,  that,  while  the  Statute  of  Uses 
effected  a  revolution  in  the  creation  and  transfer  of 
legal  interests  (a  matter  with  which  we  shall  deal  in  the 
chapter  on  Conveyances  under  the  Statute  of  Uses),  it 
left  practically  untouched  a  large  number  of  equitable 
interests,  or  Uses  of  the  old  kind,  which  are  the  proper 
subject  of  this  chapter.  They  are  usually  now  called 
'  trusts  ' ;  and  the  word  '  trust  '  is  convenient,  to 
distinguish  Uses  which  are  not  executed  by  the 
Statute  of  Uses,  from  those  which  are.  But  the 
student  should  again  be  carefully  warned  that,  neither 
in  the'Statute  of  Uses,  nor  in  Equity,  is  the  word  '  Use ' 
or  the  word  '  Trust,'  made  technical.     The  words  of 
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the  statute  are  "  Use,  trust,  or  confidence."  But 
there  is  no  doubt  that  any  expression  having  the  same 
meaning  would  create  an  Use  or  trust. 

The  equitable  interests  which  escaped  the  operation 
of  the  statute  will  be  found  to  fall  chiefly  into  three 
classes,  all  of  which,  for  one  reason  or  another,  are 
deemed  not  to  be  executed  by  the  enactment. 

1.  Active  trusts.  This  class  includes  all  those  cases 
in  which  the  legal  owners  of  the  estate  have  positive 
duties  to  perform  in  carrying  out  their  confidences  ; 
and  it  comprises,  of  course,  a  very  large  number  of 
ordinary  trusts  arising  under  settlements  of  all  kinds. 
Here  the  trustees  have  to  reahze  the  property,  invest 
it  in  proper  securities,  pay  the  income  to  successive 
beneficiaries,  and  the  like.  Such  a  trust,  by  what- 
ever words  created,  is  clearly  not  executed  by  the 
statute. 

2.  Uses  upon  Uses.  This  class  is  the  result  of  the 
decision  in  TyrreVs  Case,  and  can  hardly  be  described 
as  anything  else  but  an  evasion  of  the  statute.  For, 
so  soon  as  it  became  clear  that  a  feoffment  by  A., 
to  the  use  of  B.,  to  the  use  of  C,  left  the  final  Use 
in  C.  unexecuted  by  the  statute,  then  it  became  the 
common  practice,  in  every  conveyance  by  which  it  was 
desired  to  create  an  equitable  interest,  to  make  such  a 
limitation.  Nay,  after  a  time,  the  practice  was  made 
still  more  transparent  by  the  device  of  conveying 
"  unto  and  to  the  use  of  B.,  to  the  use  of  C." — a 
device  which  was  held  to  bring  the  limitation  within 
the  rule  in  TyrreVs  Case.  So  that  a  Lord  Chancellor 
could  say,  though  not  with  complete  truth,  that  the 
only  effect  of  the  statute  was  "  to  add  three  words  to  a 
"conveyance." 

3.  Trusts  of  terms  of  years.  Here,  as  we  have  pointed 
out,  the  statute  could  have  no  application  at  all ;  for  a 
term  of  years  is  not  capable  of  seisin,  and  so  the 
termor  cannot  be   '  seised  to  the  use  '  of  any  other 
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person,  and  the  statute  could  not  operate.  But  it 
should  be  very  carefully  remembered,  that,  by  the 
express  words  of  the  statute,  a  man  could  be  seised  of  a 
freehold  interest  in  land  to  the  use  of  another  for  a  term 
of  years  ;  and  that  such  a  seisin  could,  and  would  be, 
executed  so  as  to  give  the  cestui  que  use  a  legal  estate 
in  the  term  of  years.  Much  of  the  learning  of  'long' 
or  settlement  terms  (pp.  90-92)  depends  upon  this 
principle. 

The  Uses  which  were  thus  in  Courts  of  Law  excluded 
from  the  operation  of  the  statute,  did  not,  as  we  have 
said,  fail  to  obtain  protection  from  the  Courts  of  Equity. 
For  it  was  evident,  that  the  person  directed  to  hold  to 
the  Use  was  never  intended  by  the  parties  to  have  any 
beneficial  interest,  and  that  his  capacity  was  merely 
fiduciary.  Therefore,  the  Court  of  Chancery  deter- 
mined, that  though  the  Uses  above  described  were  not 
Uses  executed  by  the  statute,  yet  that  a  trust  subsisted 
in  the  person  directed  to  perform  the  Use  ;  and  that 
such  trust  was  binding,  if  not  at  law,  yet  in  equity. 
Accordingly,  the  interests  in  question,  though  rejected 
at  law  as  Uses,  became  established  in  equity  as  trusts. 
And,  with  regard  to  these,  the  Court  of  Chancery 
soon  established  certain  important  rules,  of  which  the 
principal  are  as  foUows  : — 

1.  Trusts  may  be  either  express  or  imjMed.  If,  for 
example,  the  legal  estate  in  land  be  conveyed  to  A. 
upon  such  trusts  as  the  grantor  shall  afterwards 
appoint,  or  upon  trusts  which  fail,  it  is  clear  that  A. 
is  not  intended  to  hold  the  land  for  his  own  benefit. 
There  arises,  therefore,  by  necessary  implication,  until 
the  appointment  be  made,  or  after  the  trusts  have 
failed,  a  trust  for  the  grantor.  And  such  trusts,  so 
raised  by  implication  for  the  benefit  of  the  grantor 
himself,  are  called  '  resulting  '  trusts.  So  also,  if  an 
estate  be  purchased  in  the  name  of  one  person,  and  the 

S.C. — ^VOL.  n.  M 


162   BK.  II.  THE  LAW  OF  PROPERTY. — PT.  I.  IN  LAND. 

consideration  money  is  paid  by  another,  the  land  pur- 
chased will  be  subject  to  a  trust  for  the  person  by  whom 
the  money  was  paid  ;  unless  such  person  should  happen 
to  be  in  loco  parentis  to  the  person  in  whose  name  the 
conveyance  is  taken,  when  the  conveyance  will  be 
deemed  to  be  an  advancement  by  the  real  purchaser. 
But  there  is  no  authority  for  the  proposition,  not 
infrequently  met  with  in  textbooks,  to  the  effect  that 
every  voluntary  conveyance  of  land  {i.e.  a  conveyance 
without  pecuniary  consideration)  to  a  stranger  in 
blood,  raises  a  presumption  of  a  resulting  trust  for 
the  donor.  If  it  did,  no  voluntary  conveyance  to  a 
stranger  would  be  worth  the  paper  on  which  it  was 
written.  The  doctrine  is  probably  a  survival  of  the 
old  equitable  rule  (p.  153)  that  a  gratuitous  conveyance 
of  the  seisin  to  a  stranger  before  the  statute,  raised 
an  imphed  Use  in  favour  of  the  feoffor.  But,  as  Lord 
Hardwicke  pointed  out,  the  Statute  of  Frauds,  though 
it  did  not  make  writing  essential  for  implied  trusts  of 
land,  plainly  showed  its  dishke  of  unwritten  trusts  ; 
and  Lord  Hardwicke  decided  definitely  against  the 
proposition  referred  to,  on  more  than  one  occasion. 

2.  Though  neither  the  Crown  nor  a  corporation 
aggregate  could  be  seised  to  any  Use  but  its  own,  the 
case  is  said  to  be  otherwise  with  respect  to  a  trust ; 
and  it  may  be  laid  down  generally,  that  every  descrip- 
tion of  person  capable  of  holding  land,  is  capable  also 
of  being  a  trustee.  It  is  also  a  maxim  in  equity,  that 
a  trust  shall  never  fail  on  account  of  the  disabiUty 
of  the  person  appointed  to  perform  it,  or  even  from  the 
omission  to  appoint  any  trustee  at  all.  For  the  Court 
will  in  either  case  compel  the  e:xecution  of  the  trust 
by  the  person  in  whom  the  legal  estate  is  vested,  or, 
if  he  is  unfitted  to  act,  wiU  appoint  a  new  trustee  in  his 
place. 

3.  The  estate  of  the  trustee  is  stiU  subject  at  law  to 
most  of  the  incidents  which  attend  an  ordinary  owner- 
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ship  of  land.  It  devolves,  therefore,  when  he  die^,  on 
his  legal  representative  ;  and  is  liable,  while  he  lives, 
to  aUenation  by  himself.  But  the  claim  of  his  re- 
presentative, and  in  general  also  of  his  ahenee,  is 
subject,  in  contemplation  of  equity,  to  the  original 
trust.  The  only  exception  is  with  regard  to  alienees, 
who  become  such  by  purchase,  for  valuable  considera- 
tion, and  without  notice  of  the  trust.  For  here,  if 
they  actually  acquire  the  legal  estate,  they  are  not 
bound  by  the  trust,  nor  compellable  in  equity  to  its 
observance.  For  their  claim  is  not  inferior,  in  point 
of  equity,  to  that  of  the  cestui  que  trust ;  the  con- 
sequence of  which  is,  that  the  legal  title  of  the  pur- 
chasers takes  effect  for  their  benefit,  while  the  cestui 
que  trust  is  left  to  his  remedy  against  the  aUenor 
personally,  for  his  breach  of  trust.  On  the  other  hand, 
where  the  legal  estate  still  remains  in  the  trustee  or 
his  legal  representative,  but  the  purposes  of  the 
trust  are  satisfied,  he  is  always  compellable  to  divest 
himself  of  the  legal  estate,  by  executing  a  proper 
conveyance  to  or  in  favour  of  the  person  beneficially 
entitled. 

4,  It  is  further  to  be  noticed  that,  at  law,  the  estate 
of  the  trustee  was  for  long  Hable  to  be  taken  in  execu- 
tion for  his  debts,  his  wife  was  entitled  to  dower,  and 
the  husband  of  a  female  trustee  was  entitled  to  curtesy. 
But  in  equity,  after  some  hesitation,  the  interest  of 
the  cestui  que  trust  was  ultimately  protected  against 
all  these  inconveniences  resulting  from  the  trustees 
having  the  estate  at  law.  And,  although  the  estate 
of  the  trustee  was  formerly  Hable  also  to  forfeiture 
and  to  escheat,  that  was  altered  by  the  Trustee  Act, 
1850,  s.  46,  which  provided  that  no  lands,  stock,  or 
chose  in  action,  held  in  trust  or  by  way  of  mortgage, 
should  escheat  or  be  forfeited,  so  as  to  affect  the 
interest  of  the  cestui  que  trust  or  mortgagor. 

5.  As  we  have  pointed  out,  the  interest  of  the  cestui 
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que  trust  was  not  originally  the  subject  of  protection 
at  all  at  law,  but  subsisted  only  in  contempla- 
tion of  equity.  In  equity,  however,  it  was  regarded 
as  the  actual  beneficial  ownership  ;  the  interest  of  the 
cestui  que  trust  being  modelled,  in  general,  upon  the 
rules  of  the  Common  Law  with  regard  to  legal  estates 
(aequitas  sequitur  legem).  Thus,  there  may  be  an 
equitable  interest  (just  as  there  may  be  a  legal  estate) 
for  life  or  for  years,  in  fee  simple,  or  in  tail ;  and,  in 
the  case  of  an  equitable  estate  tail,  the  method  of 
barring  the  entail  is  the  same  as  if  the  estate  were  legal. 
So,  an  equitable  interest  may  be  either  in  possession 
or  in  expectancy,  as  in  the  case  of  a  legal  estate.  But 
where  the  equitable  interest  in  expectancy  is  a  con- 
tingent remainder,  it  was  never  subject  to  the  Common 
Law  rule  whereby  it  was  defeated  in  the  event  of 
the  determination,  before  the  contingency  happened, 
of  the  particular  estate  upon  which  it  depended ; 
because  the  seisin  of  the  trustee  was  sufficient  to 
preserve  it.  And,  generally  speaking,  it  may  be  said, 
that  no  doctrine  which  arises  merely  from  the  nature 
of  seisin  will  be  applied  to  an  equitable  interest  (of 
which  there  can  be  no  seisin) ;  one  of  the  very  objects 
of  the  original  creation  of  Uses  being  to  avoid  the 
consequences  and  liabihties  of  seisin.  The  doctrine 
of  'merger'  (pp.  134-136),  however,  seems  to  apply  to 
equitable  interests  as  well  as  to  legal  estates  ;  if  the 
coalescing  interests  be  both  of  the  equitable  descrip- 
tion, and  the  merger  will  not  be  productive  of  any 
injustice  or  inconvenience. 

6.  So  too,  the  same  rules  of  construction  will  in 
general  apply  to  equitable  interests  as  to  legal  estates ; 
and  particularly  the  Rule  in  Shelley's  Case.  And  the 
beneficial  ownership  of  an  equitable  interest,  unless 
purely  '  executory,'  i.e.  unless  arising  out  of  a  mere 
agreement  to  settle  in  the  future,  descends  according 
to  the  rules  of  inheritance  applicable  to  legal  estates 
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in  the  land  out  of  which  it  is  created  ;  for,  in  the 
quaint  language  of  the  old  Courts  of  Equity,  "the 
"sprout  savours  of  the  root,  and  goes  the  same  way." 
A  trust  of  inheritance  is  also  subject  to  the  curtesy 
of  the  husband  of  cestui  que  trust,  equally  as  if  it  were 
an  estate  at  law  ;  and  it  is  now,  as  we  have  seen 
(p.  75),  subject  to  dower. 

7.  Again,  a  trust  estate,  though  formerly  protected, 
hke  the  early  Uses,  from  execution  for  debt,  is  now 
made  subject  to  execution  for  the  debts  of  the  cestui 
que  trust ;  for,  by  the  Statute  of  Frauds,  it  was  made 
liable  to  the  extent  of  one  half,  and  by  the  Judgments 
Act,  1838,  s.  13,  entirely,  to  be  taken  to  satisfy  a 
judgment.  It  cannot,  of  course,  be  taken  under  an 
ordinary  writ  of  execution,  unless  it  is  a  bare  trust  of 
a  fee  simple;  but,  by  taking  proper  ^proceedings,  the 
creditor   can   enforce  a  sale  thereof   for  his  benefit. 

8.  But  a  trust  may  be  subjected,  hke  an  Use,  to 
limitations  unknown  to  the  Common  Law  ;  and  it 
has  always  been  capable  ojE  being  created  or  assigned 
(even  for  a  freehold  interest),  by  writing  without  Hvery, 
or  by  last  will  and  testament.  The  only  requirements 
of  form  attending  its  creation  and  transfer  inter 
vivos  are  those  laid  down  by  the  Statute  of  Frauds, 
which  requires  a  signed  writing  in  all  cases  of  ex- 
press trusts  of  lands  ;  and  it  is,  probably,  the  better 
opinion,  that  the  transfer  and  creation  of  equitable 
interests  of  inheritance  do  not  require  technical  words 
of  limitation,  if  the  settlor's  intention  to  hmit  such  an 
interest  can  be  discovered  from  the  wording  of  the 
document  or  the  circumstances  of  the  case,  though 
it  is  always  the  better  practice,  in  conveyancing,  to 
use  the  customary  words  signifying  the  extent  of  the 
interest  intended  to  be  conveyed.  Moreover,  despite 
some  doubt,  it  has  now  been  settled,  that  the  owner- 
ship of  a  present  equitable  interest  does  not  entitle 
the  owner  to  possession  of  the  land  as  of  right.     He 
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can  only  appeal  to  the  discretion  of  the  Court  to  admit 
him  to  possession. 

9.  The  interest  of  the  cestui  que  trust  was  never  subject 
to  forfeiture,  unless  for  treason  ;  and  it  did  not  escheat 
(pp.  261-264)  for  want  of  inheritable  blood.  For  the 
defect  of  an  heir  conferred  no  title  on  the  Crown  or 
mesne  lord,  but  merely  enabled  the  trustee  to  hold  the 
land  discharged  of  the  trust  and  for  his  own  benefit. 
Forfeiture  on  the  conviction  of  crime  is  now,  of  course, 
abolished.  But  a  recent  statute  (the  Intestates 
Estates  Act,  1884)  has  provided  that  on  the  death, 
intestate  and  without  heirs,  of  a  person  entitled  to 
an  equitable  interest  in  real  estate,  whether  such 
interest  is  or  is  not  devised  to  trustees  by  his  will, 
the  law  of  escheat  shall  apply  as  if  the  interest  were 
a  legal  estate  in  corporeal  hereditaments.  This  pro- 
vision is  not  happily  worded  ;  for  it  is  difficult  to  see 
how  a  man  can  be  said  to  die  intestate  who  has  '  devised 
to  trustees  by  his  will,'  and  equally  difficult  to  discover 
the  lord  of  an  equitable  interest,  to  whom  it  may 
escheat.  In  fact,  an  equitable  interest  is  not  an  estate 
at  all,  and  cannot  be  made  to  fit  in  with  the  principle 
of  tenure.  But  the  provision  is  probably  intended 
to  give  the  benefit  of  the  escheat  to  the  Crown  in  all 
cases. 

Hitherto  we  have  treated  the  Use,  or  trust,  as  a 
feature  in  the  landscape  of  the  conveyancer.  But 
it  must  not  be  forgotten,  that  the  existence  of  a 
modern  trust  implies  also  the  existence  of  an  equitable 
obHgation  on  the  part  of  the  trustee  to  administer 
faithfully,  for  the  benefit  of  the  cestuis  que  trustent, 
the  property  of  which  he  is  a  trustee.  And  this  obli- 
gation has  been  so  carefully  defined  by  Courts  of  Equity 
during  the  last  three  centuries,  and  the  penalties  for 
a  breach  of  it  are  so  severe,  that  a  visit  by  a  perplexed 
trustee  is  one  of  the  most  frequent  incidents  in  the 
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daily  experience  of  a  family  practice,  whilst  the  corre- 
sponding responsibility  upon  the  lawyer  consulted 
is  equally  onerous  and  recurrent.  It  is  important, 
therefore,  to  state  here  a  few  of  the  elementary 
principles  which  the  Courts  have  laid  down  for  the 
administration  of  trusts,  and  the  guidance  of  trustees, 
and,  therefore,  of  their  advisers.  A  good  many  of 
these  have  now  been  incorporated  into  the  Trustee 
Act,  1893  ;  but  many  are  still  left  to  be  gathered  from 
the  decisions  of  the  Courts. 

Administration  of  Trusts. 

Office  of  trustee  .—Trustees  are,  in  the  first  instance, 
almost  invariably  appointed  by  the  settlor.  When 
the  trust  is  created  inter  vivos,  they  show  their  accept- 
ance of  the  trust  by  becoming  parties  to  the  instrument 
creating  it.  When  it  is  created  by  will,  they  are 
entitled  to  accept  or  disclaim  the  trust,  as  they  please. 
A  married  woman  can  only  disclaim  by  deed.  But 
a  man  (or  feme  sole)  may  disclaim  by  any  writing  or 
conduct  which  shows  that  he  does  not  intend  to  accept 
the  trust  ;  in  which  case,  though  the  trust  property  is 
bequeathed  to  him,  no  interest  in  it  will  vest  in  him. 
If  all  the  persons  nominated  by  the  settlor  as  trustees 
disclaim,  the  Court  will  nevertheless  see  that  the  trust 
is  administered,  by  appointing  other  trustees  ;  it  being 
a  maxim  of  Equity  that  the  Court  will  not  allow  a 
trust  to  fail  for  want  of  a  trustee.  In  the  same  way, 
a  trust  may  be  accepted  by  the  trustee,  either  expressly, 
or  imphcitly,  by  acting  as  trustee.  If  a  trustee  accepts 
any  part  of  the  trust,  he  accepts  it  all. 

Once  a  person  has  accepted  the  trust,  he  is  not 
entitled  to  retire  when  he  pleases  ;  unless  the  trust 
instrument  gives  him  an  express  authority  to  do  so. 
Usually  this  authority  takes  the  form  of  a  power 
vested  in  tlie  tenant  for  life  of  the  trust  property,  or 
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some  other  person,  to  appoint  new  trustees  in  place 
of  any  of  the  original  trustees  who  desire  to  retire. 
But,  whether  there  is  any  such  power  contained  in 
the  trust  instrument  or  not,  if  there  are  more  than  two 
trustees,  and  there  is  nothing  in  the  trust  instrument 
to  the  contrary,  one  trustee  may  now,  by  s.  11  of  the 
Trustee  Act,  1893,  with  the  consent  of  his  co-trustees, 
and  of  the  person  entitled  to  appoint  new  trustees  (if 
there  is  any  such  person),  retire  from  the  trust.  A 
trustee  may  also  be  discharged  from  the  trust  by  the 
consent  of  all  the  cestuis  que  trivstent ;  provided  these 
are  of  full  age  and  sound  mind.  In  default  of  any  of 
these  methods,  the  trustee  may  obtain  an  order  from 
the  Court  discharging  him,  and  appointing  another 
trustee,  or  others,  in  his  place,  on  reasonable  grounds. 

Besides  the  statutory  power  referred  to  above,  new 
statutory  powers  to  remove  trustees  and  appoint 
others  in  their  places  have  been  conferred  by  the 
Trustee  Act,  1893,  which,  as  has  been  said,  codifies  a 
large  part  of  the  law  relating  to  trustees.  By  section  10 
of  this  enactment,  where  a  trustee,  either  original 
or  substituted,  and  whether  aj)pointed  by  the  Court 
or  otherwise,  is  dead,  or  remains  out  of  the  United 
Kingdom  for  more  than  twelve  months,  or  desires 
to  be  discharged  from  ah  or  any  of  the  trusts  or  powers 
reposed  in  or  conferred  on  him,  or  refuses  or  is  unfit 
to  act,  or  is  incapable  of  acting  therein,  the  person 
or  persons  nominated  for  the  purpose  of  appointing 
new  trustees  by  the  instrument,  if  any,  creating  the 
trust,  or,  if  there  is  no  such  person,  or  no  such  person 
able  and  wilUng  to  act,  then  the  surviving  or  con- 
tinuing trustees  or  trustee  for  the  time  being,  or  the 
personal  representative  of  the  last  surviving  or  con- 
tinuing trustee  (which  includes  a  sole  and  a  last  retiring 
trustee),  may,  by  writing,  appoint  another  person  or 
other  persons  to  be  trustee  or  trustees  in  the  place  of 
the  trustee  dead,  remaining  out  of  the  United  Kingdopa, 
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desiring  to  be  discharged,  refusing,  or  being  unfit,  or 
being  incapable  as  aforesaid.  Large  powers  are  given, 
on  making  such  appointment,  to  vary  the  number  of 
trustees,  and  to  appoint  separate  sets  of  trustees  for 
separate  parts  of  the  trust  property  ;  but  it  is  expressly 
provided  that  the  number  of  trustees  shall  never  be 
allowed  to  fall  below  two,  unless  the  instrument 
creating  the  trust  authorizes,  expressly  or  by  impHca- 
tion,  the  administration  of  the  trust  by  a  sole  trustee. 
Any  assurance  necessary  to  vest  the  trust  property 
in  the  new  trustees  is  to  be  executed  on  such  appoint- 
ment ;  and  the  new  trustees,  both  before  and  after 
the  property  is  so  vested,  are  to  have  the  same  powers, 
authorities,  and  discretions  as  the  original  trustees. 
And  now,  by  the  Conveyancing  Act,  1911,  s.  8,  these 
powers,  authorities,  and  discretions  are  to  vest  in 
the  personal  representatives  of  the  last  surviving 
trustee  until  new  trustees  are  appointed.  Both  of 
these  sections  apply  only  in  so  far  as  they  are  not 
excluded  by  the  instrument  creating  the  trust. 

By  section  25  of  the  Trustee  Act,  1893,  the  Court 
may,  whenever  it  is  expedient  to  appoint  a  new  trustee 
or  new  trustees,  and  it  is  found  inexpedient,  difficult, 
or  impracticable  so  to  do  without  the  assistance  of 
the  Court,  make  an  order  for  the  appointment  of  a 
new  trustee  or  new  trustees,  either  in  substitution  for, 
or  in  addition  to  any  existing  trustee  or  trustees,  or 
although  there  is  no  existing  trustee.  And  the  Court, 
in  making  an  order  to  appoint  new  trustees,  or  in  cases 
where  it  is  difficult  or  impossible  to  secure  a  convey- 
ance of  land  or  a  transfer  of  securities  held  in  trust, 
may  make  an  order  vesting  the  land  or  securities  in 
the  new  trustees.  The  new  trustees  appointed  by 
the  Court  are  to  have  the  same  powers,  authorities, 
and  discretions,  as  the  original  trustees. 

Trustees  are  invariably  made  joint  tenants  of  the 
trust  property  ;  and,  accordingly,  on  the  death  of  one. 
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the  whole  trust  property  remains  in  the  survivors. 
The  powers  and  discretions  also  remain  in  the  sur- 
vivors ;  unless  an  intention  is  expressed  to  the  contrary 
in  the  trust  instrument.  On  the  death  of  a  sole  or 
last  surviving  trustee,  the  trust  property,  whether 
real  or  personal,  notivithstanding  any  attempted  devise, 
devolves,  by  the  provisions  of  the  Conveyancing  Act, 
1881,  s.  30,  on  his  legal  personal  representative  (who, 
as  we  have  seen,  has  power  to  appoint  new  trustees)  ; 
except  where  the  trust  property  is  a  legal  estate  of 
copyhold,  when  the  old  law  applies,  and  the  copyhold 
devolves,  either  on  the  trustee's  customary  heir,  or  on 
his  devisee.  This  provision,  which  has  now,  as  we 
shall  see,  been  extended  substantially  to  all  property, 
both  legal  and  equitable,  removed  one  of  the  great 
difficulties  resulting  from  the  death  of  the  sole  trustee 
of  real  estate.  For,  by  the  old  law,  such  estate 
devolved  on  his  heir,  whilst  the  administration  of  the 
trust  passed  to  newly  appointed  trustees  ;  and  thus 
the  property  and  the  obhgation  were,  or  might  be, 
lodged  in  different  hands.  It  is  true  that  Equity 
could  order  the  heir  or  devisee  to  convey  the  trust 
estate  to  the  new  trustees.  But  the  heir  or  devisee 
might  have  been  abroad,  or  troublesome  to  deal  with  ; 
and  the  cestuis  que  trustent  might  have  been  put  to  the 
expense  of  obtaining  a  vesting  order — i.e.  an  order  of 
the  Court  vesting  the  legal  estate  in  the  new  trustees. 
Strictly  speaking,  even  the  personal  representative 
of  a  sole  deceased  trustee  does  not  become  a  trustee  ; 
but  he  has,  as  a  rule,  no  interest  in  obstructing  the 
administration  of  the  trust,  and  can  easily  be  dealt 
with  by  the  Court  if  he  attempts  to  give  trouble.  It 
is  submitted  that  by  '  legal  personal  representative  ' 
is  meant,  the  executor  or  administrator  who  is  ap- 
pointed to  administer  the  trustee's  personalty  in  the 
country  or  district  where  the  trust  property — whether 
it  is  land  or  goods — is  situate. 


CtlAiP.    X. — tJSES    AND    TRUSTS.  l7l 

It  is  one  of  the  strictest  rules  of  Equity,  that  a 
trustee  receives  no  remuneration  for  his  trouble  in 
administering  the  trust ;  unless  the  trust  instrument 
expressly  provides  to  the  contrary.  Provision  has, 
however,  been  lately  made  by  statute,  the  Judicial 
Trustees  Act,  1896,  for  the  appointment  by  the  Court, 
on  the  appHcation  of  either  an  existing  trustee  or  a 
cestui  que  trust,  of  a  '  judicial  trustee,'  either  jointly 
with  the  existing  trustee  or  as  sole  trustee,  or  in  place 
of  all  or  any  trustees  ;  and  a  judicial  trustee  may  be 
remunerated.  A  judicial  trustee  is  an  officer  of  the 
court,  and  must  each  year  submit  his  accounts  to  the 
court.  And,  by  still  more  recent  legislation,  viz. 
the  Public  Trustee  Act,  1906,  a  '  Public  Trustee  '  has 
been  created,  who  may  be  appointed  to  act  as  a 
judicial  trustee,  not  only  by  the  Court,  but  by  the 
settlor  or  the  person  having  the  power  to  appoint  new 
trustees,  to  act  as  a  '  custodian  trustee  '  or  as  an 
ordinary  trustee.  A  custodian  trustee  has  the  custody 
of  title-deeds  and  securities  ;  but  does  not  interfere 
in  the  discretionary  administration  of  the  trust  which 
continues  in  the  ordinary  trustees,  who,  in  such  case, 
are  called  the  '  managing  trustees.'  He  cannot,  there- 
fore, be  appointed  as  a  sole  trustee.  But  the  Public 
Trustee  may  be  appointed  as  sole  ordinary  trustee. 
The  fact  that  a  trustee  receives  remuneration  does  not 
increase  his  Kability,  or  alter  his  duties  as  trustee  ; 
though  it  has  been  suggested,  that  his  acceptance  of 
remuneration  may  be  considered  as  constituting  an 
impHed  undertaking  on  his  part,  that  he  has  competent 
knowledge  and  skill  in  discharging  the  business  of 
the  trust. 

Any  person  (including  a  body  corporate)  competent 
to  hold  property  may,  as  has  been  said,  be  made  a  trustee. 
But  the  Court  will  not  appoint  a  person  who  is  not  of 
full  age  and  capacity,  nor,  as  a  rule,  one  who  is  out  of 
the  jurisdiction,  or  is  of  bad  character.     A  married 
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woman  may  now  be  appointed  as  freely  as  a  man. 
The  donee  of  a  power  to  appoint  new  trustees  should 
not  appoint  himself,  except  where  circumstances  make 
him  the  best  possible  person  to  appoint ;  and  the 
statutory  power  conferred  by  the  Trustee  Act,  1893, 
s.  10  (p.  168),  does  not  entitle  a  man  to  appoint  himself 
as  trustee  {Re  Sampson  [1906]  1  Ch.  435). 

A  question  of  some  difficulty  not  infrequently 
arises,  viz.  as  to  the  extent  of  the  estate  taken  by 
trustees  under  the  instrument  creating  the  trust. 
Where  that  instrument  is  a  deed  {i.e.  a  conveyance  inter 
vivos),  and  the  estate  settled  is  a  legal  estate,  there  can 
be  Httle  difficulty  ;  for,  as  we  have  seen  (p.  49),  a  legal 
estate  of  inheritance  can  only  be  limited  by  deed  by  the 
use  of  appropriate  technical  words.  But,  where  the 
interest  settled  is  itself  an  equitable  interest  (which 
is  perfectly  possible),  then,  in  spite  of  the  fact  that  no 
technical  words  are  necessary  for  the  Hmitation  of 
an  equitable  interest,  it  seems  the  better  opinion  that, 
unless  the  settlor's  intention  to  limit  an  interest  of 
inheritance  is  made  perfectly  clear  (either  by  the  use 
of  technical  words,  or  by  some  plain  expression  of  an 
unmistakeable  kind),  the  trustees  will  only  take  a  life 
interest,  however  disastrous  that  result  m.ay  be  for  the 
cestuis  que  trustent  (Re  Monckton  [1913]  2  Ch.  636). 
On  the  other  hand,  in  the  case  of  the  limitations  to  the 
beneficiaries,  it  is  admitted  that  the  intention  of  the 
settlor  to  confer  an  interest  of  inheritance  may  be 
inferred  from  circumstances ;  though  as  to  the  pre- 
cise nature  of  such  circumstances,  there  seems  little 
agreement  {Re  Irwin  [1904]  2  Ch.  752;  Re  Bostock 
[1921]  1  Ch.  432).  But  if  the  trust  is  created  by  will, 
then,  by  the  effect  of  s.  28  of  the  Wills  Act,  1837, 
no  words  of  succession  (technical  or  otherwise)  are 
necessary  to  devise  an  interest  of  inheritance  ;  and  now 
the  matter,  so  far  as  the  interest  taken  by  the  trustees 
is  concerned,  is  dealt  with  by  ss.  30  and  31  of  the  Wills 
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Act,  iS37  — two  sections  which  it  is  not  easy  to  reconcile. 
The  better  opinion  seems  to  be,  however,  that  if  the 
beneficial  interest  is  given  to  a  person  or  persons  for 
life,  and  the  purposes  of  the  trust  cannot  possibly 
endure  beyond  the  life  of  the  survivor  of  such  person, 
then  the  trustees  take  an  estate  pur  autre  vie,  i.e.  for 
the  hfe  or  Uves  of  the  beneficiaries  ;  in  all  other  cases, 
whether  there  are  words  of  limitation  or  not,  they 
take  an  estate  in  fee,  or  other  the  whole  interest  of  the 
testator.  But,  so  far  as  Hmitations  to  the  beneficiaries 
are  concerned,  the  rule  of  section  28  of  the  Wills  Act 
appHes  ;  and  every  such  gift  is  presumed  to  carry 
the  whole  interest  of  the  testator,  unless  a  contrary 
intention  appears  by  the  will. 

The  legal  position  of  a  trustee  may  be  summed  up 
shortly  under  four  heads  :  first,  his  duties  ;  second,  his 
powers  ;  third,  his  rights  ;  and  fourth,  his  liabilities. 

I.  Duties.— The  positive  duties  of  a  trustee  are  thus 
summed  up  by  Lindley,  L.J.,  in  Low  v.  Bouverie 
[1891]  3  Ch.,  at  p.  99.  "The  duty  of  a  trustee  is 
"  properly  to  preserve  the  trust  fund,  to  pay  the  in- 
' '  come  and  the  corpus  to  those  who  are  entitled  to 
"  them  respectively,  and  to  give  all  his  cestuis  que 
"  trustent,  on  demand,  information  with  respect  to  the 
"  mode  in  which  the  trust  fund  has  been  dealt  with, 
"  and  where  it  is."  Taking  this  as  our  text,  we  will 
examine  very  shortly  what  each  of  these  three  positive 
duties  involves. 

1.  To  preserve  the  trust  fund.  In  order  to  preserve 
the  trust  fund,  the  trustee,  in  the  first  place,  must  get 
in  all  the  outstanding  trust  property  ;  and,  in  the 
second  place,  must,  if  it  be  personalty,  invest  it  in 
securities  authorized  by  the  trust  instrument  or  by  law. 
Both  in  calling  in  and  in  investing,  he  must  exercise 
his -discretion  as  to  what  is  most  for  the  advantage  of 
the  trust. 

If  the  trustee  has  made  honest  efforts  to  get  in 
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outstanding  trust  funds  and  failed,  or  has  honestly  and 
without  negligence  concluded  not  to  attempt  to  get 
them  in,  on  the  ground  that  any  effort  to  get  them  in 
would  cost  the  trust  fund  more  than  would  be  thereby 
realized,  he  is  not  in  default.  In  the  case  of  new 
trustees,  they  are  not  Uable  for  the  default  of  their 
predecessors  in  getting  in  trust  funds,  or,  indeed,  in 
any  other  respect  ;  unless  they  have  reason  to  suspect 
it,  and  have  made  no  efforts  to  protect  the  trust  pro- 
perty. A  trustee  should,  unless  the  trust  instrument 
otherwise  directs,  realize  all  wasting  and  reversionary 
personalty,  when  the  cestuis  que  trustent  take  successive 
interests  in  the  income  of  the  trust  estate,  and  where 
the  personalty  is  left  by  will  by  way  of  residue.  If 
such  personalty  cannot  be  reahzed  at  once,  then  the 
cestui  que  trust  entitled  for  the  time  being  to  the  in- 
come, should  be  paid  merely  interest  on  the  value  of 
the  unreaHzed  property,  at  the  rate  of  three  per  cent. 
per  annum. 

As  to  investing  the  trust  moneys,  the  securities  in 
which  they  may  properly  be  invested  are  often  set  out 
in  the  trust  instrument  itself.  Where  they  are  not  so 
set  out,  and  even  where  they  are  so  set  out,  unless 
there  is  an  intention  to  the  contrary  expressed  in  the 
trust  instrument,  the  trustees  may  invest  the  trust 
property  in  any  of  the  securities  described  in  section  1 
of  the  Trustee  Act,  1893,  as  amended  by  the  Colonial 
Stock  Act,  1900.  The  chief  of  these  are,  real  securities 
in  the  United  Kingdom,  Government  Stock  of  the 
United  Kingdom  and  India,  securities  the  interest  of 
which  is  guaranteed  by  Parliament,  stock  of  the  Banks 
of  England  and  Ireland,  metropolitan  stock,  and 
certain  railway,  water,  and  municipal  stock,  colom'al 
stock  registered  in  the  United  Kingdom  in  accordance 
with  the  Colonial  Stock  Acts,  1877  to  1900,  local  bonds 
issued  under  the  provisions  of  the  Housing  (Additional 
Powers)  Act,    1919,   and  any  other  stocks  in  which 
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money  under  the  control  of  the  High  Court  may  be 
invested.  Moreover,  by  a  very  striking  provision  of 
the  Finance  Act,  1918,  s.  38,  trustees  were  actually 
empowered  to  borrow  money  on  the  security  of  their 
trust  property  in  order  to  invest  in  war  securities  [i.e. 
securities  issued  for  loans  raised  by  the  State  for 
purposes  of  the  late  war),  notwithstanding  any  direc- 
tion to  the  contrary  in  the  settlement,  and  even  without 
the  consent  of  the  persons  whose  consent  was,  by  the 
settlement,  required  for  making  investments.  But 
this  unusual  power  is  only  to  be  exercised  to  take  up 
new  issues,  i.e.  to  lend  direct  to  the  State  ;  and  so, 
presumably,  it  will  by  this  time  have  ceased  to  operate, 
though,  of  course,  the  provision  may  be  pleaded  in 
justification  of  investment  during  the  war. 

Though  trustees  are  entitled  to  invest  in  any  of 
these  ways,  yet,  in  making  an  investment,  they  must 
exercise  their  judgment  and  discretion  in  the  interests 
of  the  cestuis  que  trustent  ;  and  in  no  case  are  they 
entitled  to  invest  in  an  authorized  security,  when  for 
any  reason  that  particular  security  is  for  the  time  being 
of  a  speculative  character,  that  is,  has  not  acquired 
a  fairly  fixed  value  in  the  market.  Nor  (notwith- 
standing section  1  of  the  Trustee  Act,  1893)  are 
trustees,  unless  the  trust  instrument  empowers  them 
so  to  do,  entitled  to  invest  in  or  hold  certificates  to 
bearer  issued  under  (a)  the  India  Stock  Certificate 
Act,  1863,  (b)  the  National  Debt  Act,  1870,  (c)  the 
Local  Loans  Act,  1875,  or  (d)  the  Colonial  Stock  Act, 
1877,  nor  to  purchase  certain  redeemable  stock  at  a 
premium,  if  it  may  be  redeemed  at  par  within  fifteen 
years,  nor  in  any  case  at  more  than  fifteen  per  cent. 
above  its  redeemable  value. 

Once  the  trust  moneys  are  invested,  it  is  the  trustees' 
duty  to  take  proper  care  of  the  securities,  or,  in  case  of 
land,  of  the  title-deeds.  A  trustee  is  not  justified  in 
leaving  these,   even  in  the  hands  of   his  co-trustee, 
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where  there  is  chance  of  the  trust  estate  being  thereby 
injured. 

A  further  duty  follows  from  this  duty  to  preserve 
the  trust  property  ;  and  that  is,  that,  where  there 
are  several  cestuis  que  trustent,  the  trustee  must  not  in 
any  way  favour  any  particular  one  at  the  cost  of  the 
others.  If  he  gives  an  undue  advantage  to  one,  he  is 
not  preserving  the  trust  property  as  far  as  the  others 
are  concerned.  It  is  upon  this  principle  that  the  rule 
as  to  realization  of  wasting  securities,  above  referred  to 
(p.  174),  is  based. 

2.  To  pay  the  income  and  corpus  to  the  proper  persons. 
Trustees  are  absolutely  bound  to  pay  the  income  and 
the  corpus  to  the  persons  entitled  under  the  trust 
instrument  to  such  income  or  corpus  respectively,  or  to 
persons  entitled  through  them,  of  whose  title  the 
trustees  have  notice.  If,  without  negligence,  and  even 
through  the  fraud  of  some  one  else,  they  pay  it  to  a 
person  not  entitled,  they  are  not  thereby  discharged 
of  their  liabihty  to  the  person  who  is  entitled.  This 
rule,  which  is  rather  a  hard  one,  is  mitigated  by  the 
fact,  that  in  cases  of  doubt  the  trustees  are  entitled 
to  consult  the  Court,  when,  if  they  follow  its  directions, 
they  incur  no  liability,  and  also  by  the  rehef  that  can 
now  be  given  under  the  Judicial  Trustees  Act,  1896. 

The  duties  of  the  trustee,  as  set  out  above,  indicate 
the  rights  of  the  cestui  que  trust  as  against  him.  The 
cestui  que  trust,  if  a  life  tenant,  is  entitled  to  have  the 
income  of  the  trust  securities  paid  to  him,  and,  if  the 
trust  property  is  land,  to  be  put  in  possession  of  it 
at  the  discretion  of  the  Court;  subject  (1)  to  a  proper 
indemnity  to  the  trustees  in  case  the  land  is  subject 
to  covenants,  and  (2)  to  the  retention  of  the  title-deeds 
by  them  in  case  the  cestui  que  trust  has  encumbered  his 
equitable  interest.  If  the  cestui  que  trust,  or  all  the 
cestuis  que  trustent,  is,  or  are,  absolutely  entitled  and  of 
full  age  and  capacity,  he  is,  or  they  are,  entitled  to 
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put  an  end  to  the  trust,  and  demand  the  complete 
transfer  of  the  trust  property. 

3.  To  give  information  to  the  cestuis  que  trustent. 
The  trustees  must  give  all  reasonable  information 
to  each  and  all  of  the  cestuis  que  trustent  and  their 
soHcitors,  as  to  the  state  of  the  trust  property,  and 
must  furnish  evidence,  such  as  inspection  of  title- 
deeds,  accounts,  etc.,  to  show  this  state.  But  they 
are  under  no  obHgation  to  tell  a  cestui  que  trust 
what  his  own  deahngs  with  the  beneficial  interest 
have  been,  or  to  aid  him  in  making  away  with  such 
interest,  or  to  give  any  information  to  strangers. 

Here,  again,  the  duties  of  the  trustee  indicate  the 
right  of  the  cestui  que  trust.  That  right  is  to  have  a 
proper  account  of  the  dealings  with,  and  of  the  revenue 
of,  the  trust  property.  If  this  is  refused,  the  Court  will 
compel  the  trustee  to  account,  and  may  hold  the 
trustee  Hable  for  the  costs.  Any  trustee  or  beneficiary 
may  also,  subject  to  the  order  of  the  Court,  have  the 
accounts  of  the  trust  audited,  not  oftener  than  once  a 
year,  by  an  independent  sohcitor  or  pubhc  accountant, 
or,  in  default  of  agreement,  by  the  PubHc  Trustee  or 
some  person  appointed  by  him.  Such  audit  will  be 
at  the  expense  of  the  estate  ;  unless  the  Pubhc  Trustee 
otherwise  orders. 

To  these  positive  duties  of  trustees  may  perhaps  be 
added  two  negative  ones.  First,  trustees  may  not, 
except  so  far  as  is  permitted  by  the  settlement,  make 
money  out  of  their  trust ;  and,  second,  they  may  not 
(except  so  permitted  in  the  same  way)  buy,  without 
the  sanction  of  the  Court,  the  trust  property  from  their 
co-trustees.  As  to  the  first  of  these  duties,  it  will  be 
sufiicient  to  refer  to  the  case  of  a  trustee  obtaining  for 
his  own  benefit  the  renewal  of  a  lease  of  the  trust 
property,  and  of  a  trustee  receiving  a  bribe  from,  or 
even  a  share  of  the  profits  made  by,  another  person 
doing  work  for  the  trust.     Tn   all   these   cases,    the 

S.C.  —VOL.  II.  N 


178   BK.  II.  THK  LAW  OF  PROPERTY. —  PT.  I.  IN  LAND. 

trustee  is  constructive  trustee  of  the  renewed  lease, 
bribe,  or  profits,  as  the  case  may  be.  As  to  the  second 
rule,  not  merely  is  an  active  trustee  not  justified 
(except  with  the  leave  of  the  Court)  in  purchasing 
trust  property  from  his  co-trustees,  but  one  who  has 
retired  from  the  trust  is  not  permitted  to  purchase  it 
from  those  who  were  his  co-trustees,  unless  so  many 
years  have  elapsed  between  the  retirement  and  the 
purchase,  as  to  preclude  any  suspicion  that  he  retired 
for  the  purpose  of  buying  the  property. 

A  trustee  may  purchase  the  trust  property  from  the 
cestui  que  trust,  if  the  latter  is  of  full  age  and  capacity, 
and  absolutely  entitled.  But  if  he  does  so,  he  must 
make  a  full  disclosure  to  the  cestui  que  trust  of  all  the 
knowledge  he  has  affecting  the  value  of  the  trust 
property,  or  the  sale  may  afterwards  be  set  aside  by 
the  Court  ;  and  the  onus  will  be  upon  him  to  show  that 
he  has  done  so. 

II.  Poit^er^.— Powers  or  discretions  of  trustees  arise 
either  under  the  general  law  or  under  the  settlement. 
Those  arising  under  the  general  law,  are  either  powers 
recognized  in  equity  or  powers  conferred  by  statute. 
The  former  consists  chiefly  of  such  powers  as,  in  the 
opinion  of  the  Court,  are  necessary  to  preserve  and 
protect  the  trust  property,  and  to  benefit  those  under 
disability  who  are  entitled  beneficially  to  it.  Many  of 
them,  as,  for  example,  the  power  to  allow  maintenance 
out  of  income  to  infant  cestuis  que  trustent,  the  power 
to  retain  a  married  woman's  share  in  the  trust  funds  to 
enable  her  to  claim  her  equity  to  a  settlement,  and  the 
power  to  grant  leases  of  settled  lands,  have  now  been 
either  defined  or  superseded  by  statute.  The  most 
important  now  of  these  old  equitable  powers  or  discre- 
tions, is  that  which  entitles  trustees  to  take  proceed- 
ings to  protect  the  trust  estate.  This  power  is  still 
effective  ;  though  the  usual  and  more  prudent  way  of 
proceeding,  where  the  trust  property  is  land,  is  for 
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the  trustees  to  obtain  first  the  sanction  of  the  Court  to 
the  proposed  action  under  the  Settled  Land  Act,  1882, 
s.  36. 

The  statutory  powers  of  a  trustee,  witli  regard  to 
the  administration  of  the  trust  property,  and  those 
defined  by  statute,  depend  now  chiefly  on  the  Con- 
veyancing Act,  1881,  and  the  Trustee  Act,  1893. 
Those  given  by  the  Conveyancing  Act,  1881,  arc,  first 
(s.  43),  a  power,  where  any  property  is  held  in  trust 
for  an  infant,  either  for  Kfe  or  for  any  greater  interest, 
and  whether  absolutely  or  contingently  on  his  attain- 
ing the  age  of  twenty-one,  or  on  the  occurrence  of  any 
event  before  his  attaining  this  age,  to  pay  to  the 
infant's  parent  or  guardian,  if  any,  or  otherwise  for 
his  maintenance,  education,  or  benefit,  in  the  trustee's 
absolute  discretion,  the  income,  or  any  part  of  it ; 
whether  or  not  there  is  any  other  fund  for  the  infant's 
maintenance.  The  second  power  (s.  42)  is  one  to 
manage  the  infant  tenant's  land  during  his  minority, 
and  apply  the  income  or  part  of  it  at  the  trustee's 
discretion  for  his  benefit  ;  but  this  power  is  conferred 
only  on  trustees  appointed  for  the  purpose  by  the 
settlement,  or,  if  there  are  none,  on  trustees  with  a 
power  of  sale  or  of  consent  to  a  sale,  or,  if  there  are 
none,  on  trustees  appointed  for  the  purpose  by  the 
Court.  In  both  cases,  the  trustees  are  to  accumulate 
the  income  not  devoted  to  the  infant's  maintenance, 
for  the  benefit  of  the  person  who,  in  the  events  that 
happen,  becomes  entitled  to  the  property  from  the 
income  of  which  the  accumulations  arise,  i.e.,  such 
accumulations  are  to  be  added  to  the  capital  of  tlie 
trust  fund,  and  disposed  of  in  like  manner  (Be  Bouiby 
[1904]  2  Ch.  685). 

The  powers  given  by  the  Trustee  Act,  1893,  are 
more  numerous.  Perhaps  the  most  important  is  that 
given  by  section  21  (2).  Two  or  more  trustees  acting 
together,    or    a    sole    acting    trustee,    where    by    the 
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instrument,  if  any,  creating  the  trust,  a  sole  trustee  is 
authorised  to  execute  the  trusts  and  power  thereof, 
may,  if  and  as  he  or  they  may  think  fit,  accept  any 
composition  or  any  security,  real  or  personal,  for  any 
debt  or  for  any  property  real  or  personal  claimed, 
and  may  allow  any  time  for  payment  for  any  debt, 
and  may  compromise,  compound,  abandon,  submit 
to  arbitration,  or  otherwise  settle,  any  debt,  account, 
claim,  or  thing  whatever  relating  to  the  trust ;  and  for 
any  of  these  purposes  may  enter  into,  give,  execute, 
and  do  such  agreements,  instruments  of  composition 
or  arrangement,  releases,  and  other  things,  as  to  him 
or  them  seem  expedient,  without  being  responsible 
for  any  loss  occasioned  by  any  act  or  thing  so  done  by 
him  or  them  in  good  faith.  This  enactment  appUes 
only  as  far  as  no  contrary  intention  is  expressed  in  the 
trust  deed ;  but  it  applies  to  trusts  created  before  as 
well  as  after  the  commencement  of  the  Act. 

The  other  powers  conferred  upon  trustees  by  the 
Trustee  Act,  1893,  may  be  put  briefly.  By  section  20, 
the  receipt  of  trustees  for  any  money  or  other  personal 
estate,  is  effectually  to  exonerate  the  person  paying  or 
transferring  the  money  or  personalty  from  seeing  to  its 
application,  or  being  answerable  for  its  loss  or  misappli- 
cation. By  section  18,  trustees  have  a  power  to 
insure  against  damage  by  fire  any  insurable  property, 
to  any  amount  not  exceeding  three-fourths  of  its  full 
value,  though  they  are  not  compellable  to  insure,  nor 
liable  for  the  consequences  of  not  insuring,  in  the 
absence  of  special  provision  in  the  settlement.  And, 
by  section  19,  they  have  power  to  raise  money  to 
pay  the  expense  of  renewing  renewable  leaseholds,  part 
of  the  trust  property,  and,  in  fact,  at  the  request  of  any 
person  interested  in  the  property,  must  do  so,  unless 
the  person  entitled  to  the  income  of  the  property 
without  any  liability  for  renewal  refuses  his  consent. 
Sections  18  and   19   do  not,  however,  authorize  the 
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trustees  to  do  anything  which  they  are  in  the  trust 
instrument  expressly  forbidden  to  do. 

The  powers  conferred  expressly  on  trustees  by  trust 
instruments  vary  so  widely,  and  are  so  numerous,  that 
it  is  impossible  to  discuss  them  here.  One  only  need  be 
mentioned,  that  is,  the  usual  trust  for  sale  of  the  trust 
property,  since  it  is  affected  also  by  the  Trustee  Act, 
1893,  and  earlier  statutes.  By  the  combined  effect 
of  these,  a  trustee  for  sale,  or  with  power  to  sell,  may 
sell  the  trust  property,  either  by  itself  or  in  conjunc- 
tion with  other  property  not  subject  to  the  trust, 
according  as  it  appears  to  him  to  be  for  the  benefit 
of  the  trust  funds  ;  and,  if  the  trust  was  created  since 
January  1st,  1882,  he  may  sell  subject  to  prior  charges, 
and  concur  with  any  other  person  in  selhng.  With 
the  leave  of  the  Court,  he  may  sell  the  surface  of  land 
separately  from  the  minerals.  Where  a  settlement  of 
land  by  way  of  trust  for  sale,  coming  into  operation  after 
1911,  contains  a  power  to  invest  money  in  the  purchase 
of  land,  such  land,  when  purchased,  will  by  the  pro- 
visions of  the  Conveyancing  Act,  1911,  s.  10,  be  held 
by  the  trustees  upon  trust  for  sale;  i.e.,  it  will  be 
deemed,  by  virtue  of  the  doctrine  of  Conversion, 
later  described  (pp.  649-651),  to  be  personal  estate. 

Powers,  whether  arising  under  statute  or  under  the 
settlement,  may  be  either  absolute  or  in  the  nature 
of  trusts.  If  they  are  absolute,  then,  j)rovided  the 
trustee  honestly  uses  his  judgment  in  exercising  or 
refusing  to  exercise  them,  the  Court  cannot  interfere. 
Most  absolute  powers  have  reference  rather  to  the 
cestuis  que  trustent  than  the  trust  estate.  Powers  in 
the  nature  of  trusts,  on  the  other  hand,  are  powers 
which  the  trustee  must  exercise  ;  though  he  may  have 
a  discretion,  which  is  in  its  way  absolute,  as  to  how  and 
when  they  shall  be  exercised.  Here,  if  the  trustee 
refuses  to  exercise  them  for  an  unreasonable  time,  or 
exercises  them  in  an  improper  way,  the  Court  may 
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interfere.  Powers  referring  to  the  trust  property  are 
usually  of  the  latter  kind. 

Finally,  when  a  power  created  by  a  settlement 
coming  into  operation  after  December  31st,  1881,  is 
vested  in  two  or  more  trustees  jointly,  then,  unless 
the  contrary  is  expressed  in  the  instrument  creating 
the  power,  the  power  may,  by  virtue  of  s.  22  of  the 
Trustee  Act,  1893,  and  of  s.  8  of  the  Conveyancing  Act, 
1911,  be  exercised  by  the  survivor  or  survivors  of  such 
trustees  for  the  time  being,  and,  on  the  death  of  the 
last  surviving  trustee,  by  his  personal  representatives. 

It  may  be  added,  that  an  order  in  a  suit  for  the 
administration  of  the  trusts  does  not  deprive  the 
trustee  of  his  discretion.  But  thenceforth  he  must 
exercise  it  subject  to  the  approval  of  the  Court. 

III.  Bights. —The  rights  of  a  trustee  are  of  two  kinds. 
First,  a  right  to  an  indemnity  against  all  costs  and 
liabihties  properly  incurred  by  him  ;  second,  a  right  to 
the  guidance  and  j3rotection  of  the  Court  in  administer- 
ing the  trust. 

As  to  the  first  of  these,  when  a  trustee  properly 
incurs  expenses  in  an  action  to  protect  the  trust 
property,  or  in  properly  defending  an  action  brought 
against  him,  either  by  a  stranger  or  a  cestui  que  trust, 
not  in  respect  of  personal  misconduct  but  in  respect  of 
the  trust  estate,  for  something  done  by  him  or  his 
agents  in  discharging  the  trust,  or  in  managing  the 
trust  property,  he  is  entitled  to  a  lien,  both  on  the 
corpus  and  on  the  income  of  the  trust  property,  for 
them  ;  and  where  he  has  had  to  pay  calls  or  other 
habilities  on  the  trust  securities,  he  is  not  merely 
entitled  to  a  lien  upon  these  for  them,  but  also  has  a 
personal  remedy  against  the  cestui  que  trust— a,t  any 
rate,  where  the  cestui  que  trust  is  absolutely  entitled 
and  of  full  age  and  capacity.  A  trustee  is  also  entitled 
to  his  discharge  (though  not  by  deed),  on  the  complete 
execution  of  the  trust. 
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As  to  the  second  of  these  rights,  the  trustee  is 
entitled  to  the  guidance  and  protection  of  the  Court 
when  questions  of  doubt  or  difficulty  arise,  in  any  of 
the  following  ways.  First,  by  taking  a  direction  of  a 
judge  under  Order  LV.  rule  3  ;  second,  by  paying  the 
trust  money  into  court  to  abide  the  order  of  the  Court ; 
third,  where  the  property  cannot  be  paid  into  court,  by 
commencing  an  administration  action.  The  last  two, 
however,  are  rights  of  doubtful  value  ;  except  in  cases 
where  the  difficulties  of  administration  are  so  great  as 
to  lead  the  Court  to  think  that  the  costs  incurred  by 
exercising  them  are  justified.  If  the  Court  comes  to 
another  conclusion,  the  trustee  may  find  himself 
compelled  to  pay  such  costs  out  of  his  own  pocket  ; 
and  the  same  rule  appKes  to  any  unnecessary  resort 
to  legal  proceedings  by  the  trustee. 

IV.  Liabilities. — We  will  consider  very  shortly  the 
question  of  the  liability  of  a  trustee  under  four  heads  : 
— first,  his  liabiUty  for  his  own  acts  or  omissions  ; 
second,  his  liability  for  the  acts  or  omissions  of  his 
agents  ;  third,  his  liability  for  the  acts  or  omissions  of 
his  co-trustee  ;  and  last,  the  extent  of  his  liabihty. 

1.  Liability  for  his  own  acts  or  omissions. — Any 
deviation,  with  whatever  intention,  by  a  trustee  from 
an  absolute  duty,  is  a  breach  of  trust.  Any  exercise 
of  a  power  which  causes  a  loss  to  the  trust  property  is  a 
breach  of  trust,  unless  the  trustee  acted  honestly  and 
with  reasonable  care  and  prudence. 

What  amounts  to  reasonable  care  and  prudence,  is  in 
each  case  a  question  of  fact  ;  but  as  regards  loans  of 
trust  funds  on  the  security  of  property  a  statutory  rule 
has  been  laid  down.  By  the  Trustee  Act,  1893,  s.  8,  a 
trustee  making  such  a  loan  is  protected,  if  he  acts  on 
the  advice  of  a  surveyor  employed  by  him,  whom  he 
refl-sonably  believes  to  be  competent,  and  advances 
not  more  than  two  thirds  of  the  value  of  the  property 
as  certified   by  the  surveyor  ;  and  (s.  1>),  if    lie  does 
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advance  more,  he  will  only  be  liable  for  the  excess. 
This  enactment  appUes,  however,  only  so  far  as  the 
proportion  of  the  loan  to  the  value  is  concerned  ;  it 
is  the  duty  of  the  trustee  to  determine  for  himself 
whether,  on  other  grounds,  the  investment  should  be 
made. 

2.  Liabihty  for  agents. — The  principle  applicable  to 
a  trustee  is,  that,  being  a  delegate  himself,  he  has  no 
right  to  delegate  his  authority  to  others— delegatus  non 
potest  delegare.  If  he  chooses  to  do  so,  the  acts  of  his 
agents  are  regarded  as  his  own  ;  and  his  liability  is  just 
the  same  as  if  he  himseK  had  done  them.  To  this  rule 
an  exception  is  made,  where  the  agent  employed  is  a 
mercantile  or  law  agent,  and  the  business  transacted 
is  such  as  is  ordinarily  transacted  in  the  usual  course 
of  business  through  such  agents.  The  most  common 
examples  of  such  agents  are  solicitors,  bankers,  and 
brokers.  Here  again  a  statutory  rule  has  been  laid 
down.  By  the  Trustee  Act,  1893,  s.  17,  a  trustee  may 
appoint  a  sohcitor  to  be  his  agent  to  receive  and  give 
a  discharge  for  any  money  or  valuable  security,  properly 
payable  under  a  deed  containing  a  receipt  therefor,  and 
a  banker  or  solicitor  to  be  his  agent  to  receive  and  give 
a  discharge  for  any  money  payable  to  the  trustee  under 
or  by  virtue  of  a  policy  of  assurance.  Neither  the 
equitable  nor  the  statutory  rule,  however,  relieves  the 
trustee  of  resj)onsibiHty  for  loss  incurred  through 
leaving  the  property  longer  than  is  reasonably  necessary 
in  the  agent's  hands,  or  for  loss  arising  from  any  other 
act  of  negligence. 

3.  Liabihty  for  co- trustee. — One  trustee  is  not 
his  co-trustee's  agent,  unless  he  is  expressly  made  his 
agent  by  such  co-trustee ;  and  therefore  his  acts  are  not 
the  acts  of  the  other.  Thus,  the  receipt  of  trust  money 
by  one  trustee  will  not  be  held  a  receipt  of  it  by  the 
other  ;  even  though  the  other  joined  in  the  discharge 
given  to  the  payer  for  it.     This  latter  rule  is  due  to 
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the  fact,  that  a  person  owing  money  to  the  trust  cannot 
obtain  a  discharge,  except  from  all  the  trustees  ;  and 
so  a  trustee  who  signs  the  receipt  without  himseK 
obtaining  control  of  the  money  paid,  is  said  to  sign 
merely  '  for  conformity.'  But  again,  any  ncgUgence 
on  the  part  of  a  trustee  joining  in  the  receipt  for  con- 
formity, in  leaving  the  trust  money  under  the  sole 
control  of  the  trustee  receiving  it,  may  make  him 
responsible  for  loss  incurred  through  a  breach  of  trust 
committed  by  the  latter.  It  is  the  duty  of  the  trustee 
to  see  that  all  trust  funds  are,  as  soon  as  possible, 
invested  in  the  joint  names  of  the  trustees,  or,  in  the 
meanwhile,  placed  in  the  bank  in  their  joint  names  ; 
and  if  he  neglects  this  duty,  he  is  liable  for  the 
consequences.     (Trustee  Act,  1893,  s.  24.) 

In  two  other  cases  a  trustee  may  be  responsible  for 
the  acts  of  his  co-trustee.  First,  where  he  hands  over 
trust  money  in  his  possession  to  his  co-trustee,  without 
seeing  to  its  due  application,  and,  second,  where  ho 
becomes  aware  of  a  breach  of  trust  either  committed 
or  meditated,  and  abstains  from  taking  the  needful 
steps  to  obtain  restitution  or  redress. 

In  all  these  cases,  however,  the  trustee  may  be 
relieved  of  liability  for  his  co-trustee's  acts  by  the 
terms  of  the  trust  instrument. 

When  several  co-trustees  are  parties  to  a  breach  of 
trust,  they  are  jointly  and  severally  liable  to  the  cestui 
que  trust  to  make  up  the  loss.  If  one  of  them  pays  it, 
he  may  be  entitled  to  recover  from  each  of  the  others 
a  proportionate  share.  But  this  '  right  to  contribu- 
tion,' as  it  is  called,  does  not  always  exist.  It  does  not 
exist  where  the  breach  is  fraudulent  on  the  part  of 
the  person  claiming  contribution  ;  the  rule  in  equity 
(as  in  law)  being,  that  there  is  no  contribution  between 
joint  wrong-doers,  merely  by  reason  of  their  joint 
wrong-doing.  And  where  one  of  the  trustees  is  entirely 
liable  for  the  breach,  or  where  he  is  an  expert  (such  as 
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a  solicitor),  and  the  breach  occurred  through  the  other 
trustees  relying  on  his  advice  as  to  matters  in  which 
he  is  an  expert,  the  other  trustees  are  entitled  to  an 
indemnity  for  the  loss  from  him.  And  where  one  of 
the  defaulting  trustees  is  himself  a  cestui  que  trust,  his 
interest  in  the  trust  fund  is  applied  first  to  make  up 
the  loss. 

4.  Extent  of  liability. — A  trustee  is  civilly  Uable  for 
every  breach  of  trust  committed  by  him  ;  he  may  also 
be  liable  criminally.  We  shall  deal  first  with  his  civil 
liability. 

Stated  generally,  when  a  trustee  is  guilty  of  a  breach 
of  trust  his  liability  amounts  to  this — that  he  must 
make  good  the  loss  incurred  by  the  trust  estate,  and 
refund  all  profits  made  by  him  through  the  breach  of 
trust. 

The  qualifications  due  to  the  rights  of  cestuis  que 
trustent  may  be  summed  up  in  this  way.  Where  the 
breach  consists  in  improperly  selhng  trust  property, 
the  cestui  que  trust,  if  absolute  owner  and  of  full  age 
and  capacity,  may  either  adopt  the  sale  and  claim  the 
purchase  money,  or  rejDudiate  the  sale  and  claim  for 
breach  of  trust.  Where  it  consists  of  improper  in- 
vestment of  trust  j)roperty,  he  may,  in  the  same  way, 
adopt  the  investment  and  claim  the  securities,  or 
repudiate  the  investment  and  claim  for  breach  of  trust. 
Where  there  are  two  investments,  both  of  which  are 
improper,  and  one  of  which  produces  profit  and  the 
other  loss,  the  cestui  que  trust  may  adopt  the  one  which 
produces  profit,  and  claim  in  respect  of  the  other  for 
breach  of  trust. 

When  the  cestui  que  trust  chooses  to  proceed  for 
breach  of  trust,  his  claim  varies  accordingly  as  the 
trustee  has  used  the  trust  money  for  his  own  purposes 
or  not.  If  he  has  not  used  the  trust  money  for  his 
own  purposes,  all  that  the  cestui  que  trust  can  recover  is 
the  corpus  of  the  money  misapplied,  with  interest  at 
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the  rate  of  four  per  cent,  on  it.  Where,  however,  the 
trust  money  was  used  for  the  trustee's  private  benefit, 
the  cestui  que  trust  is  entitled  to  the  restoration  of  the 
trust  money  with  interest  at  the  rate  of  five  yer  cent., 
or,  in  the  alternative,  with  the  profits  actually  earned. 

Moreover,  it  is  one  of  the  most  stringent  conse- 
quences of  a  breach  of  trust,  that  a  trustee,  even 
though  guiltless  of  all  evil  intent,  may  actually  be 
imprisoned  or,  as  it  is  technically  called,  '  attached,' 
if  he  fails  to  obey  the  order  of  the  Court  to  refund  trust 
moneys  which  have  come  into  his  possession  or  under 
his  control.  This  liability  was  expressly  excepted 
when  imprisonment  for  debt  was  abohshed  by  the 
Debtors  Act,  1869  ;  but  its  severity  has  been  since 
mitigated  by  the  Debtors  Act  of  1878,  which  gives 
the  Court  discretion  to  refuse  an  order  of  attachment, 
and  by  still  more  recent  provisions  alluded  to  below. 

The  criminal  habihty  of  a  trustee  depends  on  sec- 
tion 21  of  the  Larceny  Act,  1916.  By  that  section  it 
is  enacted  that  a  trustee  who,  with  intent  to  defraud, 
shall  convert  or  appropriate  the  trust  property  to  his 
own  use,  or  for  the  use  of  any  person  other  than  the 
cestui  que  trust,  or  otherwise  dispose  of  or  destroy  it, 
shall  be  guilty  of  a  misdemeanour,  and,  on  being 
convicted,  shall  be  liable  to  a  maximum  punishment 
of  seven  j^ears'  penal  servitude.  But  criminal  pro- 
ceedings are  not  to  be  taken  without  the  sanction  of 
the  Attorney-  or  Sohcitor-General,  or,  if  civil  pro- 
ceedings have  taken  place,  of  the  Judge  of  the  court 
wherein  those  proceedings  were  heard.  This  criminal 
remedy  does  not  affect  the  rights  of  the  cestui  que  trust 
in  law  or  equity. 

Extraordinary  rights  of  the  cestui  que  trust. — Besides 
the  rights  already  indicated  of  the  cestui  que  trust,  there 
ar6  two  others  of  a  more  or  less  extraordinary  nature, 
which  may  now  be  mentioned.  The  first  is  the  right 
against  strangers  meddling  in  the  trust  affairs.     Wliere 
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a  stranger  is  knowingly  a  party  to  a  breach  of  trust, 
he  becomes  a  constructive  trustee  of  trust  property 
received  by  him,  and,  as  such,  is  subject  to  precisely 
the  same  obligations  and  liabiUties  as  an  express 
trustee.  The  impressive  and  instructive  judgment 
of  the  House  of  Lords  in  Smith  v.  Patrick  [1901] 
A.C.  282,  should  be  studied  on  this  point.  In  the 
second  place,  a  cestui  que  trust  is  entitled,  not  merely  as 
against  the  trustee,  but  also  as  against  the  trustee's 
creditors,  to  '  follow  the  trust  property.'  By  this  phrase 
is  meant,  that  the  cestui  que  trust  is  entitled  to  claim,  as 
his  own  property,  any  investment  into  which  it  can  be 
shown  that  the  trustee  had  put  trust  money,  except  as 
against  a  legal  owner  for  value  without  notice  of  the  trust. 

This  right  of  following  the  trust  funds  should  be 
remembered  in  connection  with  a  further  doctrine, 
known  as  the  Rule  in  Halletfs  Case  (1880)  13  Ch.D.  696. 
Where  a  trustee  mixes  trust  funds  with  his  own  money, 
by  paying  the  trust  money  into  his  private  account  at  a 
bank,  and  afterwards  draws  cheques  on  that  account, 
it  is  presumed  by  Equity  that,  whether  the  trust  funds 
or  his  own  money  were  paid  in  first,  he  intended  first 
to  draw  out  his  own  money.  Accordingly,  the  balance 
remaining  to  the  account  is  treated  as  trust  money. 
This  doctrine  has,  however,  no  apphcation  to  rival 
beneficiaries  claiming  against  the  same  mixed  fund. 
In  such  an  event,  the  Rule  in  Clayton's  Case  appUes  ; 
and  the  first  drawings  of  the  trustee  will  be  apphed 
against  the  first  item  of  trust  money  paid  in,  and  so  on. 

Relief  of  trustee. — ParHament  has  now  provided 
relief  for  a  non-fraudulent  trustee  who  has  been  guilty 
of  a  breach  of  trust,  in  three  ways. 

(1)  By  way  of  limitation  of  action.  In  all  cases, 
except  [a)  where  the  breach  of  trust  is  fraudulent, 
(6)  where  the  trust  funds  are  still  in  the  hands  of  the 
trustee,  (c)  where  the  trust  funds  have  been  converted 
by  the  trustee  to  his  own  use,  the  trustee,  after  six 
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years  from  the  breach,  may,  as  against  cestuis  que 
trustent  entitled  in  possession  (even  though  such 
cestuis  que  trustent  are  married  women  restrained  from 
anticipation),  plead  lapse  of  time  as  a  bar  to  an  action 
based  upon  it.  As  against  cestuis  que  trustent  entitled 
in  expectancy  only,  the  six  years  do  not  begin  to  run 
until  their  interests  vest  in  possession.  A  trustee  then 
continues  liable  to  an  action  till  six  years  after  all  the 
interests  of  the  various  cestuis  que  trustent  are  vested  ; 
but  a  cestui  que  trust  whose  right  of  action  is  barred, 
is  prohibited  from  taking  any  benefit  under  an  action 
brought  by  one  whose  right  is  not  barred. 

(2)  By  loaij  of  indemnity.  Where  the  trustee  com- 
mits a  breach  of  trust  at  the  instigation  or  request,  or 
with  the  consent  in  writing,  of  a  cestui  que  trust,  the 
Court  may,  by  virtue  of  s.  45  of  the  Trustee  Act,  1893, 
if  it  thinks  fit,  impound  the  interest  of  the  cestui  que 
trust  in  the  fund  in  question,  or  any  part  of  it,  by  way 
of  indemnity  to  the  trustee  ;  even  though  the  cestui 
que  trust  is  a  married  woman  entitled  for  her  separate 
use  without  power  of  anticipation. 

(3)  By  way  of  excuse.  If  the  court  is  of  opinion  that 
the  trustee  liable  for  the  breach  of  trust  acted  honestly 
and  reasonably,  and  that  he  may  fairly  be  excused,  it 
may  relieve  him  wholly  or  partially  from  personal  re- 
sponsibiHty  for  the  same.  This  is  a  remarkable  power, 
conferred  on  the  Court  for  the  first  time  by  s.  3  of  the 
Judicial  Trustees  Act,  1896;  and  its  interpretation 
has  caused  some  little  difficulty.  For,  as  was  pointed 
out  in  the  leading  and  instructive  case  of  Perrins  v. 
Bellamy  [1899J  1  Ch.  797,  decided  soon  after  the  statute 
was  passed,  if  a  trustee  had  acted  honestly  and  reason- 
ably, he  never  was  liable,  in  the  view  of  Equity,  for 
a  breach  of  trust.  But  the  standard  of  reason  and 
honesty  had  been  fixed  so  high  by  the  Court,  that 
many  a  trustee  who,  according  to  ordinary  standards, 
had  acted  reasonably  and  honestly,  had  suffered  for 
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technical  negligence  or  default,  which,  to  the  ordinary 
man,  appeared  venial  ;  and  it  was,  apparently,  the 
intention  of  Parliament  to  enable  the  Court  to  relax 
the  rigidity  of  that  standard  in  cases  of  exceptional 
hardship.  At  any  rate,  that  seems  to  have  been  the 
view  taken  by  the  Court  in  recent  examples. 

Finally,  in  concluding  this  chapter,  the  attention  of 
the  student  may  be  called  to  two  points.  The  first 
is  in  the  nature  of  an  apology  for  treating  of  the  Law 
of  Trusts  as  a  whole  in  that  part  of  this  Book  which 
professes  to  deal  only  with  the  Law  of  Property  in 
Land.  The  excuse  is,  that,  historically,  the  Law  of 
Trusts  grew  out  of  the  Law  of  Property  in  Land,  and 
is  still  largely  concerned  with  it,  though,  of  course,  it 
apphes  also  to  trusts  of  Personal  Property  ;  while  it 
is  hoped  that  the  reader  of  this  chapter  will  have  no 
serious  difficulty  in  applying  its  information  to  the 
latter  kind  of  trust.  The  second  point  is  in  the  nature 
of  a  warning  to  the  effect  that  there  are  important 
kinds  of  equitable  property  which  do  not  arise  out  of 
trusts,  and  to  which,  therefore,  the  special  rules  of 
Trusts  do  not  apply.  Such,  for  example,  are  equities 
of  redemption,  previously  described  (pp.  107-108),  and 
the  interests  of  purchasers  for  value  of  interests  in  land, 
whose  contracts  have  not  yet  been  completed  by 
conveyance.  Of  the  latter,  somewhat  will  be  said  in 
the  chapter  dealing  with  Title  by  Alienation.  Mean- 
while, the  student  should  remember  that,  though 
mortgagees  and  vendors  are  sometimes  loosely  spoken 
of  as  '  trustees  '  for  their  mortgagors  or  purchasers, 
this  expression  is  inaccurate  and  misleading,  and  has 
given  rise  to  serious  errors. 

NOTE  ON  AUTHORITIES. 
[On  the  important  subject  of  Trusts,  the  student  will  do  well  to 
study  the  excellent  little  work  of  Underhill,  "  Trusts  and  Trustees  " 
{Buttenvorth).     The  law  will  be  found  succinctly  stated  in  "Digest  of 
English  Civil  Law,''  pp.  1097-1154.] 
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CHAPTER  XI. 

INCORPOREAL  HEREDITAMENTS,  CALLED  ALSO  *  PURELY 
INCORPOREAL  HEREDITAMENTS.' 


The  last  class  of  interests  in  land  left  to  be  considered 
is  that  known  as  '  incorporeal  hereditaments,'  or,  more 
precisely,  '  purely  incorporeal  hereditaments.'  As  we 
have  said,  in  a  previous  chapter,  incorporeal  heredita- 
ments are  "  not  the  subject  of  sensation,  can  neither 
"  be  seen  nor  handled,  are  creatures  of  the  mind,  and 
"  exist  only  in  contemplation,"  The  meaning  of  which 
elaborate  definition,  borrowed  from  the  older  law 
books,  is  simply  this,  that  incorporeal  hereditaments 
do  not  confer  upon  their  owners  seisin,  or  even 
possession,  of  the  land  with  which  they  are  connected. 
They  are,  in  fact,  restricted  or  limited  rights,  not 
amounting  to  ownership,  or  even  tenancy,  of  land, 
which  merely  confer  on  the  persons  in  whom  they  are 
vested  the  power  of  using  the  land  in  a  specific  and 
definite  manner  ('positive  '  incorporeal  hereditaments), 
e.g.,  by  walldng  across  it  on  a  specified  path,  or, 
conversely,  of  restricting  the  ordinary  rights  of  the 
occupier  of  the  land  with  a  view  to  benefiting  the 
person  in  whom  the  incorporeal  hereditament  is 
vested  ('negative'  incorporeal  hereditaments),  e.g., 
by  prohibiting  him  from  building  so  as  to  block  ancient 
lights.  As  contrasted  with  the  general  right  belonging 
to  an  owner  or  tenant  of  land  to  use  the  land  (within 
limits)  as  he  thinks  fit,  these  incorporeal  hereditaments 
may  be  called  special  rights  of  property.     They  are 
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not  '  estates  '  in  the  land  ;  and,  though  interests  on 
the  model  of  estates  may  be  created  in  them,  such 
interests  are  not  the  subject  of  tenure,  and  take  effect 
merely  from  the  intention  of  the  parties,  without 
regard  to  the  rules  of  tenure.  These  incorporeal 
hereditaments  are  not  '  held '  by  any  one  ;  they  never 
were  liable  to  strictly  feudal  incidents,  such  as  ward- 
ship and  marriage  ;  no  rent-service  can  be  reserved 
out  of  them  ;  and,  until  lately,  they  could  not  be 
claimed  by  escheat.  Some,  indeed,  such  as  personal 
annuities  descendible  to  heirs,  though  they  are  heredita- 
ments in  the  strict  sense,  are  not  connected  with  land 
at  all,  and  are,  therefore,  not  real  estate,  but  personalty. 
By  far  the  greater  number,  however,  of  incorporeal 
hereditaments  recognized  by  our  law  are  issuing  out  of, 
exercised  over,  or  in  some  way  connected  mth,  land  ; 
and  fall,  therefore,  properly  to  be  discussed  under  the 
head  of  Things  Real. 

But  it  may  be  objected  that  certain  of  the  interests 
which  we  have  already  discussed,  e.g.,  estates  in  rever- 
sion and  remainder,  also  do  not  confer  seisin  of  posses- 
sion of  the  land  upon  their  owners.  That  is,  un- 
doubtedly, true ;  and  therefore  these  interests  are, 
by  some  writers,  very  plausibly  treated  as  incorporeal 
hereditaments.  But  they  differ  from  the  class  of 
interests  to  be  discussed  in  this  chapter,  in  the  im- 
portant fact,  that  they  will,  in  due  course,  at  some 
future  time  confer  seisin  or  possession,  by  the  expiry 
of  the  particular  estates  which  precede  them.  They 
thus  share  largely  the  character  of  corporeal  heredita- 
ments, amongst  which  we  have  classed  them  ;  while 
the  more  defined  and  Hmited  interests  which  we  now 
propose  to  discuss,  and  which  never  (except  by  way 
of  remedy  to  recover  them)  confer  possession  of  the  land 
upon  their  owners,  may  fairly  be  described  as  heredita- 
ments "purely  incorporeal. 

The  student  has  now  before  him  an  even  more  diffi- 
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cult  task  than  that  of  distinguishing  between  corporeal 
and  incorporeal  hereditaments.  That  is  a  compara- 
tively simple  distinction,  which  a  little  observation 
will  readily  enable  him  to  grasp.  But  to  distinguish 
between  true  incorporeal  hereditaments  and  apparently 
similar  rights  connected  with  land  which  are  not  true 
incorporeal  hereditaments  is  not  so  easy  ;  though  it  is 
essential  if  the  student  is  really  to  understand  his 
subject.  We  may,  therefore,  before  proceeding  to 
state  the  law  resiDccting  incorporeal  hereditaments, 
briefly  point  out  the  highly  technical  points  which 
distinguish  a  true  incorporeal  hereditament  from 
other  apparently  similar  rights. 

In  the  first  place,  then,  we  must  remember,  that  a 
true  incorporeal  hereditament  is  an  interest  which, 
even  if  it  cannot  be  proved  to  have  originated  in  a  deed 
of  grant  or  a  devise  by  will,  is  of  such  a  nature  that  it 
could  have  been  so  created.  Every  true  incorporeal 
hereditament  is  at  least  presumed  to  have  been  created 
by  such  means.  We  have  not  yet  formally  discussed 
the  nature  of  grants  and  devises  ;  but,  briefly  speaking, 
the  former  may  be  described  as  a  deed  of  conveyance 
whereby  the  conveying  party  (or  '  grantor  ')  transfers 
to  another  person  or  persons  (the  '  grantee  '  or 
'  grantees  '),  either  some  existing  right,  or  some  right 
created  de  novo  by  the  conveyance  ;  while  a  devise  is  a 
similar  conveyance  by  will  or  testament.  Now  it  is 
evident  that  a  grant  or  devise  can  only  be  made  to  a 
definite  person  or  persons  ;  though  it  is  possible  for 
a  grant  or  devise  to  be  made  to  a  definite  person  or 
persons  for  the  benefit  of  a  vague  and  fluctuating  body 
{e.g.,  a  public  charity  or  trust).  The  reason  is,  that, 
for  a  grant  or  a  devise  to  be  effective,  it  must  be 
assented  to  by  the  grantee  or  devisee  ;  and,  though 
such  assent  is  presumed  in  most  cases,  yet  it  must  be 
possible  for  some  definite  person  or  persons  to  disclaim 
such  grant  or  devise,  i.e.,  to  repudiate  it.    Consequently, 
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no  vague  or  unincorporated  body  of  individuals,  such 
as  the  inhabitants  of  a  parish,  can  ever  claim  directly 
a  true  incorporeal  hereditament  ;  because  no  such  body 
could  ever  have  received  a  grant  of  it.  Such  rights 
as  resemble  incorporeal  hereditaments  may,  indeed, 
be  claimed  hy  custom  by  vague  and  unincorporated 
bodies,  provided  that  they  do  not  involve  the  taking  of 
any  material  substance  from  the  land,  e.g.,  the  in- 
habitants of  a  parish  may  claim  what  is  known  as  a 
'  church  way,'  that  is,  a  right  to  use  a  certain  path 
across  privately  owned  land  for  the  purposes  of  attend- 
ing church  (Brocklebank  v.  Thompson  [1903]  2  Ch.  344). 
Or,  as  was  held  in  a  very  famous  case,  such  a  body 
may  even  claim  '  profits  in  the  soil,'  i.e.,  the  right  to 
take  material  substances,  such  as  oysters  from  a  river- 
bed, through  the  indirect  agency  of  a  grant  to  a 
definite  person  or  incorporated  body  (Goodman  v. 
Mayor  of  Saltash  (1882)  L.R.  7  App.  Ca.  633).  But 
claim  directly  an  incorporeal  hereditament  by  grant, 
express  or  impHed,  they  cannot ;  and  the  rights  which 
they  can  claim  are  very  different  from  true  incorporeal 
hereditaments,  e.g.,  they  can,  probably,  neither  be 
transferred  nor  released. 

Again,  there  are  certain  rights  claimable  by  every 
member  of  the  pubUc,  as  such,  which  at  first  sight  may 
look  very  much  like  true  incorporeal  hereditaments, 
but  are  not,  because  they  are  not  created  by  grant, 
but  by  law.  For  example,  every  member  of  the 
pubUc  has  a  right,  at  proper  seasons  and  in  a  proper 
manner,  to  make  use  of  a  pubhc  highway  ;  and  such  a 
right  is  extraordinarily  like  the  well-known  easement 
of  a  '  right  of  way,'  which  is  a  true  incorporeal  heredita- 
ment. Such  '  pubhc  rights  '  differ  from  true  in- 
corporeal hereditaments,  not  only  because  they  cannot 
be  transferred  or  released,  but  because,  if  they  are 
violated,  the  true  remedy  is  not  an  action  by  the  party 
injured  (unless  he  has  suffered  altogether  exceptional 
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damage),  but  a  prosecution  by  the  Crown  on  behalt  of 
the  pubhc.     Once  more,  there  are  certain  rights  which 
an  owner  of  land  may  exercise,  which,  when  detached 
from  his  other  rights  of  ownership,  may  be  made  to 
look   extraordinarily   Hke   incorporeal   hereditaments, 
but  are  not  such.     They  are  sometimes  called  '  natural 
rights  of  property  '  ;  and,  though  the  phrase  is  open 
to  objection,  on  the  ground  that  all  rights  of  property 
are,  in  a  sense,  artificial,  i.e.,  dependent  upon  law,  it  is 
useful  as  a  reminder  of  an  important  rule,  viz.,  that, 
whereas  a  person  claiming  a  true  incorporeal  heredita- 
ment must  show  some  title  to  it,  an  owner  of  land, 
claiming  to  exercise  one  of  these  so-called  '  natural 
rights  of  property,'  need  show  no  special  title  to  it. 
It  is  enough  to  show  that  he  is  owner,  or  even  occupier, 
of  the  land  in  respect  of  which  it  is  claimed  ;  the  onus 
being  on  the  person  who  denies  its  existence  to  show 
some  special  reason  why  it  cannot  be  claimed.     Thus, 
for  example,  the  occupier  of  land  has  a  right  to  use 
the  water  flowing  in  a   defined  and  natural  stream 
over,  or  along  the  boundary  of,  his  land,  for  ordinary 
domestic  and  agricultural  j)urposes.     This  he  may  do, 
even  though  his  user  should  deprive  his  neighbour 
lower  down  the  stream  of  the  water  necessary  for 
similar   uses.     Again,  A.,  the   owner   of   land   in   its 
natural  state,  has  the  right  to  the  support  of  that  land 
by   the   land   adjacent   and   subjacent   thereto  ;  and, 
if  his  neighbour  should  work  such  adjacent  or  sub- 
jacent land  in  a  way  which  lets  down  A.'s  surface, 
A.  will  have  a  right  of  action  against  his  neighbour 
without  proof  of  special  title.     It  is  for  the  defendant 
to  prove,  if  he  can,  that  he  has  a  right  to  do  what  he 
has  done.     Such   '  natural  rights,'  though  they  may 
be  stated  in  such  a  way  as  to  resemble  strongly  true 
incbrporeal    hereditaments,    are    not    such     at     all  ; 
because  they  are  not  created  by  grant,  but  are  merely 
parts  of  the  general  right  of  ownership. 
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Finally,  there  is  the  somewhat  peculiar  position 
created  when  an  owner  of  land  gives  to  a  stranger 
a  mere  permission  or  '  licence  '  to  enter  upon  his  land, 
either  generally  or  for  a  particular  purpose.  In  such 
cases,  the  licensee  can  hardly  be  said  to  have  any 
true  right  at  all ;  for  the  Hcence  can  be  withdrawn  at 
any  time.  The  chief  effect  of  the  licence  is  that,  until 
it  is  revoked,  the  licensee,  entering  under  it,  cannot 
be  treated  as  a  trespasser.  At  any  rate,  he  has 
no  incorporeal  hereditament,  nothing  which  he  can 
transfer.  Whether,  if  such  a  Ucence  is  granted  for 
pecuniary  payment,  it  can  be  arbitrarily  withdrawn, 
is  the  subject  of  considerable  dispute.  Till  recently, 
the  view,  founded  on  the  well-known  case  of  Wood  v. 
Leadbitter  (1845)  13  M.  &  W.  838,  was,  that  it  could. 
That  view  has,  however,  been  somewhat  shaken  by 
the  equally  well-known  later  decision  in  Hurst  v. 
Picture  Palaces,  Ld.  [1915]  1  K.B.  1,  where  a  man  who 
had  paid  for  a  seat  at  a  cinema  performance  and  been 
forcibly  ejected  owing  to  a  misunderstanding  on  the 
part  of  the  attendant,  obtained  substantial  damages  in 
an  action  against  the  proprietors  of  the  haU.  Un- 
fortunately, the  judgment  is  not  clear  as  to  the  grounds 
on  which  such  damages  were  awarded — whether  for 
assault,  breach  of  contract,  or  unlawful  revocation  of 
licence.  But,  in  any  case,  a  Ucensee's  right  is  essentially 
different  from  a  true  incorporeal  hereditament ; 
because,  for  one  thing,  it  certainly  cannot  be  trans- 
ferred by  the  Ucensee,  for  another,  it  can  only  be 
enforced  (if  at  all)  against  the  Hcensor,  whereas  a 
true  incorporeal  hereditament  can  be  enforced  even 
against  strangers,  if  they  interfere  with,  or  '  disturb  '  it. 

Having  thus  cleared  the  ground  by  distinguishing 
between  'true  incorporeal  hereditaments  and  other 
rights  with  which  they  are  apt  to  be  confused,  we 
may  now  proceed  to  point  out  one  or  two  of  the 
general  characteristics  which  will  enable  the  student 
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to  recognize  an  incorporeal  hereditament  when  he 
sees  it.  We  have,  of  course,  already  pointed  out  that 
such  a  right  is  always  a  restricted  or  definite  right, 
as  distinct  from  the  general  right  of  ownership  or 
possession,  and  that  it  must  '  he  in  grant,'  i.e.,  it  must 
either  actually  have  been  created  by  grant  or  be  capable 
of  having  been  so  created.    But  there  are  other  points. 

A  true  incorporeal  hereditament  must  conform  to 
an  already  recognized  type.  The  Ust  of  incorporeal 
hereditaments  is  closed ;  and  it  is  not  permissible 
for  the  owner  of  land  to  burden  his  land  with  new  and 
'  fancy  '  servitudes.  A  striking  example  of  this  rule 
is  to  be  found  in  the  case  of  Hill  v.  Tupper  (1863) 
2  H.  &  C.  121.  There  the  plaintiff,  the  tenant  of  an  inn 
on  the  banks  of  a  canal,  had  procured  from  the  owners 
of  the  canal,  a  grant  of  the  exclusive  right  of  putting 
pleasure  boats  on  the  canal  for  hire,  for  a  certain 
number  of  years.  The  defendant,  a  rival  innkeeper, 
proceeded  also  to  let  out  boats.  In  so  doing,  he 
doubtless  was  guilty  of  trespass  against  the  pro- 
prietors of  the  canal ;  but,  when  sued  by  the  plaintiff 
for  infringement  of  the  latter's  monopoly,  he  was 
successful  in  his  defence  that  he  had  disturbed  no 
recognised  incorporeal  hereditament  of  the  plantiff. 
The  latter  had,  undoubtedly,  a  good  claim  by  contract 
against  the  proprietors  of  the  canal,  in  so  far  as  they 
had  guaranteed  him  the  exclusive  right  which  he 
claimed  ;  and  there  was  nothing  unlawful  in  such  a 
contract.  But,  unfortunately  for  the  plaintiff,  he 
treated  his  right  in  personam  as  a  right  in  rem,  with 
disastrous  results. 

In  the  second  j)lace,  a  true  incorporeal  heredita- 
ment is,  essentially,  a  jus  in  alieno  solo,  i.e.,  a  right 
exercisable  over,  or  at  the  expense  of,  another  person's 
land.  Or,  to  put  it  another  way,  every  true  incorporeal 
hereditament  must  have  a  servient  tenement.  A  man 
cannot  have  a  true  incorporeal  hereditament  over  his 
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own  land  ;  because  he  cannot  have  a  right  against 
himself.  Thus,  a  man  may  have  been  long  in  the 
habit  of  using  a  particular  path  across  one  of  his  fields 
to  reach  a  building  on  another ;  but  he  acquires 
thereby  no  right  of  way,  and,  if  he  sells  the  further 
field  with  its  building,  the  purchaser  has  no  claim  (in 
the  absence  of  special  agreement)  to  use  the  path 
{Wahnsleifs  and  Shaw's  Contract  [1917]  1  Ch.  93). 
Therefore,  in  approving  the  conveyance,  the  vendor's 
solicitor  should  be  particularly  careful  to  qualify  the 
effect  of  the  Conveyancing  Act,  1881,  s.  6  (l),  by 
which  a  conveyance  of  land  is  deemed  to  include,  not 
merely  all  true  incorporeal  hereditaments  technically 
'  appurtenant '  thereto,  but  all  such  rights  as  are 
"  appertaining  or  reputed  to  appertain  to  the  land, 
"  or  any  part  thereof,  or  at  the  time  of  the  conveyance 
"  demised,  occupied,  or  enjoyed  with,  or  reputed  or 
' '  known  as  part  or  parcel  of  or  apjjurtenant  to  the  land 
"  or  any  part  thereof,"  unless  the  contrary  is  expressly 
stated  in  the  conveyance  [Rudd  v.  Boivles  [1912] 
2  Ch.  60). 

It  is  true  that  some  textbooks  deny  that  all  true 
incorporeal  hereditaments  are  rights  in  alieno  solo, 
instancing,  for  example,  certain  franchises,  such  as 
'forest '  and  '  free  warren,'  which,  they  say,  are  exercised 
over  the  franchiser's  own  land— i^  proprio  solo.  But 
the  objection  seems  to  be  superficial.  Doubtless,  in  the 
examples  quoted,  the  franchiser  keeps  his  wild  beasts, 
and  kills  them,  on  his  own  land.  But,  for  this,  he 
requires  no  franchise,  at  least  in  some  cases.  His  real 
franchise  is  that  he  may  continue  his  sport,  notwith- 
standing the  harm  which  his  beasts  may  do  on  his 
neighbour's  land  {Bowlston  v.  Hardy  (1597)  Cro.  Eliz, 
547). 

Another  point  of  general  interest  in  connection 
with  incorporeal  hereditaments  is  the  classification 
of  them  into  'easements,'  'profits,'  and  'franchises.' 
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The  classification  is  not  very  exact  ;  and  sometimes 
franchises  are  classed  as  profits,  though  they  are,  in 
some  respects,  very  difi"erent  from  ordinary  profits. 
An  easement  is  an  incorporeal  hereditament  which 
merely  confers  the  right  of  using  another's  land,  in  a 
defined  and  specific  way,  without  taking  any  substance 
from  the  soil  of  the  servient  tenement.  For  example, 
a  right  of  way  is  an  important  and  typical  easement 
of  a  positive  kind,  while  a  right  to  fight  is  an  equally 
important  negative  easement,  consisting,  as  it  does, 
in  prohibiting  the  occupier  of  the  servient  tenement 
from  blocking  the  access  of  a  reasonably  necessary 
amount  of  light,  or  an  amount  specified  in  the  grant, 
to  the  windows  of  the  tenement  belonging  to  the 
owner  of  the  right. 

Easements  are  distinguished  from  other  incor- 
poreal hereditaments,  not  merely  by  their  essential 
nature,  but  by  the  facts  that  they  can  be  acquired  by 
a  comparatively  short  period  of  uninterrupted  user, 
and  that  they  can  only  be  claimed  as  appurtenant  to  a 
'  dominant  tenement.'  The  meaning  of  these  two 
rules  will  later  appear. 

A  'profit,  or  profit  a  'prendre,  is  an  incorporeal 
hereditament  which  authorizes  the  owner  of  the  right 
to  take,  in  a  definite  and  prescribed  way,  some  definite 
substance  from  the  servient  tenement,  e.g.,  grass, 
minerals,  loppings  of  wood,  &c.  Here  again,  we  must 
be  most  careful  to  distinguish  between  the  right  of  the 
owner  of  land  to  depasture  cattle  thereon  or  to  dig  for 
minerals  therein  (which  is  presumed  to  exist),  and 
that  of  the  owner  of  a  true  '  profit  '  to  take  it  in 
another's  land,  the  which  must  be  strictly  proved, 
as  well  also  as  from  the  ownership  of  mines,  i.e..  subsoil 
containing  minerals.  For  it  must  be  remembered 
that  land  may,  for  the  purposes  of  ownership,  be 
divided  laterally  as  well  as  perpendicularly,  and  that  A. 
may  be  owner  of  the  surface  of  Blackacre,  and  B.  of 
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its  subsoil.  Curiously  enough,  the  right  to  take  water 
from  a  natural  stream  or  spring  on  the  land  of  another 
is  not  a  profit,  but  an  easement  [Race  v.  Ward  (1855) 
4  E.  &  B.  702).  For  naturally  flowing  water  is  looked 
upon  by  the  law  as  an  uncertain,  changing  thing, 
which  cannot  be  the  subject  of  ownership  or  capture. 
A  profit,  unlike  an  easement,  may  be  owned  '  in  gross  ' 
i.e.,  irrespective  of  the  ownership  of  any  dominant 
tenement.  Thus,  for  example,  A.  may  grant  a  rent- 
charge  on  land  to  B.,  who  may  own  no  land  at  all ; 
and  B.  may  grant  away  this  rent-charge  to  whomsoever 
he  will.  Certain  profits  may,  on  the  other  hand,  be 
'appendant,'  i.e.,  belonging  as  of  common  right  to  the 
ownership  of  a  dominant  tenement,  independent  of 
grant. 

A  franchise  is  a  monopoly  or  privilege,  which, 
originally  belonging  to  the  Crown,  is,  or  has  been,  in 
the  hands  of  a  subject,  such  as  a  market,  a  ferry,  a 
free  fishery,  or  a  right  to  wreck.  Here  again,  we 
must  be  careful  to  distinguish  between  ordinary  or 
'  natural '  rights  of  property,  and  the  very  special 
class  of  rights  known  as  franchises.  Prima  facie, 
any  one  who  likes  may  set  up  a  stall  for  the  sale  of 
goods  in  his  own  name,  or  invite  his  neighbours  to  do 
so  too  ;  and  any  one,  if  he  can  do  so  without  trespass- 
ing, may  offer  to  convey  passengers  by  boat  for  reward. 
But,  unless  such  a  right  is  exclusive,  i.e.,  in  the  nature 
of  a  monopoly,  he  cannot  prevent  other  people  doing 
the  same  in  his  immediate  vicinity,  and  thus  com- 
peting with  him.  Naturally,  the  acquisition  of  such 
a  monopoly  is  regarded  by  the  law  with  great  jealousy  ; 
and  the  power  of  the  Crown  to  grant  such  franchises 
has  for  long  been  restrained  by  legislation  in  more 
than  one  direction,  of  which  the  famous  Statute  of 
Monopolies  of  1623  is  a  striking  example.  Con- 
sequently, such  franchises  as  remain  are  mostly  very 
antient ;  and,  if  they  are  disputed,  the  title  of  the 
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claimant  has  to  be  proved  by  long  user,  independently 
of  the  Prescription  Act,  1832,  which,  according  to  the 
better  opinion,  does  not  apply  to  franchises. 

Another  quality  attaching  to  most  incorporeal 
hereditaments  is  that  whereas,  from  the  point  of  view 
of  their  owners,  they  may,  as  we  have  seen,  be  either 
positive  or  negative,  from  the  point  of  view  of  the 
person  subject  to  them,  i.e.,  the  owner  of  the  servient 
tenement,  they  are,  almost  invariably,  negative,  i.e., 
they  do  not  compel  him  to  do  anything,  but  only  to 
suffer  or  allow  something.  This  is  a  useful  point  to 
remember  ;  for  it  will  serve  to  clear  up  such  questions 
as,  for  example,  whether  the  landowner  over  whose 
land  a  right  of  way  is  exercised  has  to  keep  it  in  re- 
pair. The  rule  is,  that  he  is  under  no  such  liability, 
in  the  absence  of  express  contract  or  prescription 
{Taylor  v.  Whitehead  (1781)  2  Dougl.  745).  But,  it 
must  be  confessed  that  there  is  a  striking  exception 
from  the  rule  in  the  case  of  rent-charges,  where  the 
owner  of  the  servient  tenement  is  personally  liable  to 
pay  the  rent,  even  though  he  has  never  undertaken  to 
do  so  {Cundiff  v.  Fitzsimmons  [1911]  1  K.  B.  513). 
And  there  may  be  other  cases. 

Finally,  incorporeal  hereditaments  are  said,  accord- 
ing to  the  title  by  which  they  are  derived,  to  be  either 
appendant,  appurtenant,  or  in  gross.  Appendant 
rights,  which  are  comparatively  rare,  are  such  as 
belong,  by  common  right,  to  ancient  arable  tenements 
of  a  manor,  and  are  exerciseable  over  the  waste  of  the 
manor.  These  rights  are  of  extraordinary  historical 
interest  ;  for  they  probably  date  back  to  the  oldest 
form  of  landowning  known  in  this  country,  viz.,  the 
ancient  co-operative  township  or  vill,  afterwards  in- 
corporated into  the  feudal  manor  (pp.  10-13),  when 
t\iQ'hide  or  lot  of  the  peasant  included,  not  m.erely  his 
arable  strips,  scattered  in  the  great  open  arable  fields, 
but  his  share  of  the  mead  or  meadow,  enclosed  in  hay 
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harvest,  and  his  rights  in  the  waste.  The  open  fields 
and  meadows  have  long  been  enclosed  ;  but  the  waste 
or  '  common  '  still  in  many  cases  survives,  and  in  this 
the  owner  of  the  ancient  hide  may  still  depasture  his 
beasts,  which  '  gain  '  his  land,  and  take  estovers  to 
repair  his  buildings  and  replenish  his  fire.  The 
manorial  lord  on  whose  *  demesne  '  stands  a  church 
is  said  to  have,  as  presumed  founder,  a  right  of 
advowson  appendant  to  the  manor  ;  and  the  owner  of 
the  franchise  known  as  a  '  hundred,'  it  is  said,  may 
claim,  as  of  right  appendant,  a  court  leet  in  connection 
therewith. 

Appurtenant  rights  are  such  as  have  actually,  or 
are  presumed  to  have,  been  annexed  by  grant  to 
the  enjoyment  of  a  dominant  tenement,  for  the 
greater  convenience  of  the  inhabitants  or  occupiers 
thereof.  As  we  have  before  remarked,  no  true  ease- 
ment can  exist  in  any  other  way  ;  and  the  tendency 
of  the  Courts  is  to  view  with  suspicion  all  incorporeal 
hereditaments  alleged  to  be  exerciseable  independently 
of  a  dominant  tenement.  It  is  doubtful  whether 
any  appendant  or  appurtenant  rights  can  be  severed 
from  their  dominant  tenements  without  the  consent 
of  the  owner  of  the  servient  tenements  affected. 

Incorporeal  hereditaments  in  gross  are  those  which 
belong  to  their  owners  in  their  personal  capacity, 
unconnected  with  the  occupation  or  ownership  of  any 
dominant  tenement.  As  has  just  been  remarked, 
such  rights  are  comparatively  rare  ;  and  there  is  a 
tendency  on  the  part  of  the  Courts  to  regard  them  with 
disfavour  [Ramsgate  Corporation  v.  Dehlmg  (1906) 
70  J.  P.  133).  It  is  conceived,  however,  that  un- 
doubted instances  of  profits  (including  rent-charges) 
and  franchises  in  gross  do  exist  in  fact  at  the  present 
day. 

Having  now  explained,  to  some  extent,  the  general 
principles    affecting    true    incorporeal    hereditaments. 
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we  proceed  to  deal  with  some  of  the  more  important 
examples  of  this  class  of  rights. 

Incorporeal  hereditaments,  in  this  latter  sense, 
include  (amongst  other  species  not  requiring  notice) 
advowsons,  tithes,  commons,  ways,  watercourses,  lights, 
offices,  dignities,  franchises,  pensions,  annuities,  and 
rents.  But,  for  the  discussion  of  many  of  these  sub- 
jects, places  more  distinctly  appropriate  \\\\\  be  found 
elsewhere  ;  and  therefore,  in  the  present  chapter,  we 
shall  direct  the  reader's  attention  only  to  the  following 
heads,  namely,  commons,  ways,  watercourses,  lights, 
franchises,  and  rents  (including  annuities). 

I.  Common,  or  right  of  common,  is  a  profit  which 
a  man  hath  iii  the  land  of  another,  as  to  feed  beasts, 
to  catch  fish,  to  dig  turf,  to  cut  wood,  or  the  like.  It 
can  only  be  exercised  in  respect  of  the  natural  produce 
of  the  soil ;  a  right  to  take  crops  produced  by  human 
labour,  or  manufactured  articles,  cannot  be  claimed 
as  a  right  of  common.  The  right  derives  its  name  from 
the  community  of  interest  which  arises  between  the 
claimant  and  the  owner  of  the  soil,  or  between  the 
claimant  and  other  commoners  entitled  to  the  same 
right ;  all  which  parties  are  entitled  to  bring  actions, 
and,  in  some  cases,  also  to  other  remedies,  for  injuries 
done  to  their  respective  interests,  and  that  both  as 
against  strangers  and  as  against  each  other.  There 
are  several  sorts  of  common,  e.g.,  common  of  pasture, 
common  of  piscary,  common  of  turbary,  and  common 
of  estovers. 

A.  Common  of  pasture  is  the  principal  and  most 
frequent  sort,  being  the  right  which  a  man  has  to  feed 
his  beasts  on  another's  land  ;  and,  in  respect  of  title,  it 
is  either  appendant,  appurtenant,  because  of  vicinage,  or 
in  gross. 

Common  of  pasture  appendant  is,  as  we  have  said, 
a  right,  belonging  to  the  tenants  of  ancient  arable  land 
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within  manors,  to  put  commonable  beasts  upon  the 
wastes.  Commonable  beasts  are  such  beasts  as  are 
necessary,  either  for  the  ploughing  of  the  land  or  for 
its  manuring,  viz.,  horses  and  oxen,  cows  and  sheep. 
This  species  of  common  of  pasture  is  of  most  universal 
right ;  and  it  was  originally  permitted,  not  only  for 
the  encouragement  of  agriculture,  but  for  the  necessity 
of  the  thing.  For,  when  parcels  of  arable  land  were 
antiently  cultivated  in  open  fields  (pp.  10-11),  their 
cultivators  could  not  plough  or  manure  the  lands  with- 
out beasts,  these  beasts  could  not  be  sustained  with- 
out pasture,  and  pasture  could  not  be  had  but  upon 
the  wastes,  and  on  the  unenclosed  meadow  or  fallow 
lands  of  the  vill,  township,  or  manor.  The  law  therefore 
annexed  this  right  of  common,  as  inseparably  incident 
to  the  cultivation  of  such  lands  ;  and  it  is  presumed, 
until  the  contrary  is  proved,  that  it  attaches  to  such 
antient  arable  lands  without  express  words.  It  is 
said  that  a  commoner  cannot  bring  an  action  of  trespass 
against  the  lord  of  the  manor  for  interfering  with  his 
right  of  common.  But  this  dictum  is  of  doubtful 
vaUdity.  At  any  rate  he  can  bring  an  action  on  proof 
of  actual  damage.  From  this,  of  course,  it  follows, 
that  it  is  only  in  respect  of  antient  arable  land  that 
common  appendant  can  be  claimed  ;  though  it  may 
be  claimed  by  that  name  as  appendant  to  a  farm  now 
in  fact  containing  pasture,  for  the  land  shall  be  pre- 
sumed (where  there  is  usage  to  sustain  the  claim)  to 
have  been  originally  arable.  It  follows,  also,  that 
common  appendant  is  incapable  of  being  created  at  the 
present  day. 

Common  appurtenant,  frequently  confounded  with 
common  appendant,  ariseth  from  no  connection  of 
tenure,  nor  from  any  absolute  necessity  ;  but  may  be 
annexed  to  lands  in  other  lordships,  and  may  extend 
to  other  beasts  besides  such  as  are  generally  com- 
monable, as  to  hogs,  goats,  geese,  or  the  like.     This, 
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not  arising  from  any  natural  propriety  or  necessity, 
unlike  common  appendant,  is  not  therefore  of  general 
right,  but  can  only  be  claimed  by  grant,  or  by  the  long 
usage  of  particular  persons  to  enjoy  the  same  ;  which 
later  title  is  commonly  called  a  title  by  prescription, 
and  is  supposed  to  be  founded  on  a  special  grant  or 
agreement  originally  made  for  this  purpose. 

Common  because  of  vicinage  (or  neighbourhood)  is 
where  the  inhabitants  of  two  townships,  which  lie  con- 
tiguous to  each  other,  have  usually  intercommoned  with 
one  another  ;  the  beasts  of  the  one  straying  naturally 
into  the  adjoining  wastes  of  the  other,  without  any 
molestation  from  either.  This,  indeed,  is  only  a  per- 
missive right,  intended  to  excuse  what  in  strictness 
is  a  trespass  in  both,  and  to  prevent  a  multiplicity 
of  suits  ;  and  therefore  either  township  may  enclose 
and  bar  out  the  other,  though  they  have  intercom- 
moned time  out  of  mind.  Neither  hath  any  person  of 
one  town  a  right  to  put  his  beasts  originally  into  the 
other's  common  ;  but  if  they  escape  and  stray  thither 
of  themselves,  the  law  (where  this  custom  exists)  winks 
at  the  trespass.  In  close  connection  with  this,  and 
substantially  of  the  same  kind,  is  the  right  described 
in  the  books  as  common  of  shack,  or  the  right  of  persons 
occupying  lands  lying  together  in  the  same  common 
arable  field,  to  turn  out  their  cattle  after  harvest  to 
feed  promiscuously  in  that  field.  Indeed,  this  kind 
of  common,  which  in  the  beginning  was  but  in  the 
nature  of  a  pasture  because  of  vicinage,  and  founded 
on  the  same  reason,  has  now  long  since  in  many  parts 
of  the  country  insensibly  changed  its  nature,  and 
has  become,  by  the  force  of  custom,  a  right  so  fixed, 
that  even  though  the  owner  of  any  particular  parcel 
should  assume,  merely  on  his  own  authority,  to  enclose 
his  land  in  severalty,  it  would  still  continue  subject 
to  the  antient  rights  of  the  intercommoners.  And 
originally  these  lands,   lying  together  in  a  common 
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stock,  were  most  probably  in  the  nature  of  common 
fields  ;  being  lands  which  time  out  of  mind  have  been 
divided  between  certain  persons,  a  certain  quantity 
of  acreage  to  each  in  severalty,  but  the  acreage  being 
lotted  to  them  yearly,  sometimes  in  one  part  of  the 
common  field  and  sometimes  in  another  part  of  it.  So 
that  the  allottees  have,  in  fact,  a  movable  fee  simple, 
or  shifting  severalty  in  the  certain  acreage  of  each. 

Common  in  gross,  or  at  large,  is  such  as  is  neither 
appendant  nor  appurtenant  to  land,  but  is  annexed 
to  a  man's  person,  being  granted  to  him  and  his  heirs 
by  grant ;  or  it  may  be  claimed  by  prescription,  which 
imphes  a  grant.  This  is  a  separate  inheritance, 
entirely  distinct  from  any  land  that  may  be  vested  in 
the  person  to  whom  the  right  of  common  belongs,  and, 
apparently,  although  he  should  not  have  any  other 
land  at  all.  And,  where  an  incorporeal  hereditament 
is  capable  of  being  held  in  gross,  it  may  be  created 
either  by  an  original  grant  to  that  effect,  or  by  separa- 
tion of  an  originally  appendant  or  appurtenant  right 
from  the  dominant  tenement  to  which  it  was  formerly 
annexed.  At  one  time,  there  seems  to  have  been 
very  considerable  doubt  whether  such  a  separation 
was  permissible  ;  at  any  rate  without  the  consent  of 
the  owner  of  the  servient  tenement.  But  this  doubt 
seems  to  have  been  confined  to  cases  in  which  the 
right  claimed  was  of  an  indefinite  character,  e.g.,  so- 
called  'common  without  stint '—a  feature  extremely 
rare  in  incorporeal  hereditaments,  and  quite  incon- 
sistent with  their  character. 

Common  of  pasture,  by  whatever  title  held,  may,  in 
respect  of  time,  be  either  hmited  or  unhmited  ;  that 
is,  may  either  be  confined  to  particular  seasons  of  the 
year,  or  may  last  all  the  year  round.  But  as  regards 
the  number  of  beasts  to  be  turned  on,  the  right  is  in 
general  subject  to  restriction  ;  for  all  commons  must 
be  either  claimed  in  respect  of  some  number  in  par- 
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ticular,  or  at  least  in  such  manner  as  tends  to  limit 
the  number— as  for  all  cattle  levant  and  covchant  on 
the  land  to  which  the  common  is  appendant  or  ap- 
purtenant, that  is,  for  so  many  as  the  land  is  capable 
of  maintaining  during  the  winter.  And  a  claim  sub- 
ject to  no  Umitation  of  either  kind,  except  perhaps 
in  the  case  where  an  express  grant  to  that  effect  could 
be  shown,  would  be  void.  With  respect  to  common 
in  gross,  however,  it  may  be  either  limited  to  a  par- 
ticular number,  or,  semble,  it  may  be  absolutely 
unlimited  ;  in  which  case  it  is  sometimes  called  a 
common  without  stint,  or  sans  nombre.  It  is  quite 
possible,  however,  that,  even  here,  some  restriction 
of  reasonableness  would  be  impHed. 

B.,  C.  Common  of  piscary  is  a  liberty  of  fishing  in 
another  man's  water,  as  common  of  turbary  is  a  Hberty 
of  digging  turf  upon  another  man's  ground  for  the 
purposes  of  a  messuage  to  which  the  right  is  appendant 
or  appurtenant.  These  may  be  claimed  either  by 
grant  or  by  prescription  ;  and  a  right  of  piscary  may 
be  either  appurtenant  or  in  gross.  Common  of 
turbary  cannot  be  claimed  as  appurtenant  to  land,  but 
only  to  a  house  ;  and  it  authorizes  not  the  taking  of 
turf  except  for  the  purpose  of  using  the  same  as  fuel, 
in  the  particular  house  to  which  the  right  is  annexed. 
It  has  been  recently  decided,  that  the  destruction  of 
the  house  to  which  the  right  is  appendant  or  appur- 
tenant, with  a  view  of  rebuilding,  does  not  destroy  the 
right  of  turbary  ;  which  will  attach  to  the  new  house, 
provided  that  the  burden  on  the  servient  tenement  is 
not  thereby  increased  {A.-O.  v.  Reynolds  [1911]  2  K.  B. 
888). 

D.  Common  of  estovers  or  estouviers  (from  estoffer,  to 
furnish)  is  a  liberty  of  taking  necessary  wood,  for  the 
use  or  furniture  of  a  house  or  farm,  from  off  another 
man's  land.  Like  common  of  pasture,  it  may  be 
claimed  either  by  express  grant  or  by  prescription  ; 
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but  it  is  doubtful  whether  it  can  exist  in  gross.  This 
common  of  estovers  is  to  be  carefully  distinguished 
from  the  housebote,  &c.,  of  a  tenant  for  Ufe  (pp.  65-66), 
which  arises  by  operation  of  law  as  part  of  his  life 
estate,  and  which  is  exercised,  not  in  alieno  solo, 
as  every  true  incorporeal  hereditament  is,  but  in 
proprio  solo,  i.e.,  in  the  land  itself  of  the  tenant  for 
life. 

Much  of  the  same  kind  as  common  of  estovers,  is 
the  so-called  '  common  in  the  soil '  ;  which  consists 
of  the  right  of  digging  for  coals,  minerals,  stones, 
sand,  gravel,  and  the  like.  Such  rights  are  very 
frequently  claimed,  both  by  freeholders  and  copy- 
holders, and  are,  within  Umits,  undoubtedly  legal. 
But  the  Courts  watch  them  with  somewhat  jealous 
eyes,  and  would  probably  refuse  to  sanction  any 
claim  which  virtually  amounted  to  a  claim  to  destroy 
the  servient  tenement. 

In  a  somewhat  curious  position  stand  certain 
anomalous  claims  to  the  sole  exercise  of  certain  rights 
over  a  servient  tenement.  The  most  conspicuous  of 
these  are  the  so-called  '  several  fishery '  and  '  several 
pasture,'  which  are  clearly  recognized  by  law,  and  are 
often  treated  as  rights  of  common.  A  several  fishery 
(which  must  be  carefully  distinguished  from  the 
franchise  known  as  a  '  free  fishery,'  hereafter  to  be 
described)  is  the  exclusive  right  to  fish  in  water,  the 
soil  of  which  is  vested  in  a  private  owner.  Several 
pasture  is  a  similar  claim  to  take  the  herbage  of  land 
belonging  to  another  person.  Such  claims  are  un- 
doubtedly in  the  nature  of  incorporeal  hereditaments  ; 
and  are  governed,  generally,  by  the  rules  affecting 
such  hereditaments.  But  it  is  a  little  difficult  to  see 
how  they  can  properly  be  classed  as  rights  of  common. 

One  of  the  most  disputed  points  which  have  arisen 
in  connection  with  rights  of  common  is,  as  to  the  claims 
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of  manorial  lords  to  '  approve  '  or  '  enclose  '  parts,  or 
the  whole,  of  the  manorial  '  waste,'  i.e.,  that  part  of 
the  manorial  area  not  devoted  to  the  raising  of  crops, 
either  of  corn  or  grass.  If  our  view  of  the  development 
of  property  in  land  in  England  (pp.  10-11 )  be  at  all 
correct,  this  point  would  hardly  have  been  felt  in  the 
early  centuries  of  settlement,  when  the  trouble  was, 
not  to  get  land  to  cultivate,  but  to  get  men  to  cultivate 
the  abundant  unoccupied  land.  Moreover,  it  is  very 
doubtful  whether,  before  the  Norman  Conquest,  any 
individual  could  claim  the  right  to  enclose  or  settle 
upon  the  waste  land  surrounding  a  vill  or  town- 
ship, without  the  consent  of  the  township  itself. 
Such  a  claim  would,  probably,  have  been  fiercely 
resented,  as  a  danger,  both  economic  and  personal, 
to  the  already  established  villagers.  But,  after  the 
development  of  the  manorial  system  (pp.  12-15),  and 
the  considerable  increase  in  the  population  which  took 
place  in  the  twelfth  and  early  thirteenth  centuries, 
the  question  became  acute  ;  and  the  Statute  Book 
shows  obvious  traces  of  a  severe  struggle  between  the 
manorial  lords,  who  desired  to  '  make  their  profit ' 
of  '  their  '  woods  and  wastes,  and  the  villagers  who 
resented  this  interference  with  their  ancient  preserves. 
For  example,  by  the  Statute  of  Merton,  passed  in  the 
year  1235,  the  lord  of  a  manor  was  authorized  to  enclose, 
as  against  his  freehold  tenants  claiming  common  of 
pasture,  so  much  of  the  waste  as  he  pleased,  provided 
he  left  common  sufficient  for  such  as  were  entitled 
thereto  ;  and  this  privilege  was  extended,  by  the 
Statute  of  Westminster  the  Second,  in  the  year  1285, 
to  enclosures  against  claims  to  common  appurtenant 
of  persons  not  being  tenants  of  the  manor.  This  en- 
closure, when  justifiable,  is  called  in  law  'approving,' 
an  antient  expression,  signifying  the  same  as  '  im- 
proving '  ;  and  the  right  is  considered  to  belong 
equally  to  any  owner  of  the  waste,  though  he  may 
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not  fall  strictly  within  the  description  of  lord  of  the 
manor. 

With  regard  to  these  celebrated  enactments,  which, 
though  they  cannot  now  be  put  in  force  by  manorial 
lords  without  the  consent  of  the  Board  of  Agriculture 
(Law  of  Commons  Amendment  Act,  1893,  s.  2),  have, 
undoubtedly,  had  an  enormous  influence  on  the  de- 
velopment of  Enghsh  land  law,  it  may  be  remarked, 
that  neither  of  them  alludes  to  the  class  of  tenants 
which,  in  more  recent  times,  have  been  principally 
affected  by  them,  viz.,  copyholders.  It  may  be  that 
this  curious  omission  is  due  to  the  fact  that,  when 
these  statutes  were  passed,  the  class  of  persons  who 
afterwards  became  copyholders  were  not  regarded 
as  having  any  legal  rights  against  their  lords  which 
required  either  restricting  or  protecting.  On  the 
other  hand,  it  may  be  that  Parliament  never  intended 
to  authorize  interference  with  the  interests  of  copy- 
holders, which  are,  in  all  probability,  much  more 
antient  in  fact  than  those  of  freehold  tenants  of  a 
manor.  Be  this  as  it  may,  it  cannot  well  be  doubted 
that  to  the  Statutes  of  Merton  and  Westminster  the 
Second  we  chiefly  owe  the  legal  doctrine,  from  which 
such  important  practical  consequences  have  resulted, 
that  the  soil  of  the  waste  is  the  lord's  freehold,  and 
that,  consequently,  all  the  rights  of  the  commoners 
are  derived,  expressly  or  by  impHcation,  from  him. 

But  the  enclosure  of  common  fields  and  waste  lands, 
and  the  consequent  extinction  of  common  rights 
therein,  were  deemed  to  be  objects  of  so  much  import- 
ance to  agricultural  improvement,  that  they  were 
not  left  in  modern  times  to  depend  on  these  antient 
statutes,  but  were  introduced  very  generally,  through- 
out entire  manors  and  parishes  in  almost  every  part 
of  the  kingdom,  by  force  of  local  Acts  of  ParUament, 
passed  from  time  to  time  for  the  purpose.  To  avoid 
the   expense   and   delay   attendant   on   this   practice, 
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was  passed  the  Inclosurc  (Consolidation)  Act  of  1801, 
the  aim  of  which  was  to  consolidate  a  niunl)cr  of  the 
regulations  usually  inserted  in  local  Inclosure  Acts, 
and  to  make  them  applicable,  subject  only  to  any 
special  provisions,  to  every  case  of  local  enclosure. 
So  popular  did  this  policy  of  enclosure  become,  in  the 
early  years  of  the  nineteenth  century,  when  the  rapid 
increase  of  population  enabled  huge  fortunes  to  be 
realized  by  enclosing  wastes  for  building  purposes,  and 
the  existence  of  the  Corn  Laws  rendered  corn-growing 
a  highly  lucrative  pursuit,  that  at  last  it  was  deter- 
mined to  do  away  altogether  with  the  necessity  of 
obtaining  special  powers  from  the  legislature  in  each 
case,  and  to  provide  a  scheme  which  should  be  easily 
applicable  to  all  enclosure  projects.  This  object  was 
achieved  by  the  passing  of  the  Inclosure  Act,  1845, 
the  general  effect  of  which  is  as  follows. 

The  Act  establishes  a  Board  of  Commissioners  under 
the  denomination  of  '  The  Inclosure  Commissioners 
for  England  and  Wales,'  who  now  constitute  the 
Inclosure  Department  of  the  Board  of  Agriculture. 
These  Commissioners  are  empowered,  on  the  applica- 
tion of  persons  interested  to  the  amount  of  one  third 
of  the  value  of  the  lands  subject  to  be  enclosed,  and 
provided  the  consent  of  persons  interested  to  the 
amount  of  two  thirds  of  the  value  of  the  land,  and 
of  the  lord  of  the  manor,  be  ultimately  obtained,  to 
inquire  into  the  case,  and  to  report  for  the  informa- 
tion of  Parliament  with  regard  to  the  expediency 
of  making  such  enclosure.  The  reports  thus  sent 
in  by  the  Commissioners  are  to  be  dealt  with  by 
an  annual  statute,  which  is  to  authorize  the  carrying 
out  of  such  of  the  schemes  reported  by  the  Com- 
missioners as  ParHament  shall  approve  ;  and  there- 
upon such  schemes  are  to  be  proceeded  with,  the 
necessary  details  being  arranged  by  an  award  of  the 
Commissioners,  made  in  pursuance  of  the  Acts,  after 
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due  enquiries  and  evidence.  And  the  Act  of  1845 
declares,  that  immediately  after  such  allotment  and 
enclosure  of  the  lands  shall  have  been  made,  or  from 
such  other  time  as  shall  be  fixed  after  proper  notice, 
the  common  or  other  rights,  which  it  is  the  object  of 
the  enclosure  to  commute,  shall  be  extinguished 
accordingly  ;  and  it  directs  that  copies  of  the  award 
shall  be  deposited  with  the  clerk  of  the  peace  for  the 
county,  and  also  with  the  churchwardens  of  the  parish, 
so  that  recourse  thereto  may  be  freely  had  by  any 
person  interested  in  the  premises.  Where  (as  in  most 
cases)  the  object  of  the  scheme  was  to  extinguish  all 
commonable  rights,  the  result  of  such  an  Order  was 
to  convert  the  whole  '  waste '  into  private  property  ; 
each  '  commoner  '  being  awarded  an  enclosed  portion 
of  the  surface  thereof  to  compensate  him  for  the  loss 
of  his  commonable  rights,  and  the  rest  of  the  surface, 
together  with  the  whole  of  the  minerals  and  subsoil, 
being  usually  awarded  to  the  lord  of  the  manor. 

So  long  as  the  policy  which  produced  the  Inclosure 
Act  of  1845,  and  its  numerous  amendments,  continued 
to  receive  popular  approval,  the  process  of  enclosure 
went  on  rapidly  under  its  provisions.  Year  after 
year,  sometimes  twice  in  a  single  session.  Parliament 
passed  a  short  Act  authorizing  the  carrying  out  of 
enclosure  schemes  recommended  by  the  Inclosure 
Commissioners  ;  until  the  disappearance  of  open  spaces, 
especially  in  the  neighbourhood  of  large  towns,  began 
to  inspire  thoughtful  people  with  a  doubt  whether  the 
vaunted  policy  of  the  Inclosure  Acts  was  really  for 
the  benefit  of  the  nation.  It  was  generally  believed 
that,  apart  from  questions  of  pubhc  health,  the  rights 
of  the  poorer  commoners  had  been  somewhat  neglected 
in  the  awards  of  the  Commissioners.  Popular  feehng 
began  to  manifest  itself.  The  formation,  in  the  year 
1865,  of  the  Commons  Preservation  Society,  marks 
the  turn  of  the  tide.     Statutes,  passed  with  the  object 
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of  hindering  the  rapid  extension  of  that  process  which 
Parhament  had  hitlierto  been  so  anxious  to  promote, 
began  to  make  their  appearance.  One  of  the  earhest 
was  the  Metropohtan  Commons  Act  of  186G,  which 
expressly  forbade  the  Commissioners  to  entertain  any 
proposal  for  the  enclosure  of  a  common  within  the 
Metropohtan  Pohce  District,  and  provided  an  elaborate 
machinery  for  the  conversion  of  such  commons  into 
pubhc  parks  and  gardens.  And  this  poUcy  became 
general  ten  years  later,  when  the  Commons  Act,  1876, 
enacted  that  any  common  lands,  in  lieu  of  being 
enclosed,  might  be  appropriated  as  open  land,  and 
regulated  for  the  public  use  ;  and  expressly  provided, 
that  any  encroachment  on,  or  enclosure  of,  a  village 
green  or  recreation  ground,  having  a  known  and 
defined  boundary,  should  be  a  pubhc  nuisance,  and 
summarily  punishable  before  the  magistrates.  A 
civil  jurisdiction  is  also  thereby  given  to  the  County 
Court  of  the  district  in  the  matter  of  any  such  nuisance  ; 
and  that  Court  may  accordingly,  as  the  justice  of  the 
case  requires,  grant  injunctions  or  make  orders  of 
removal  or  abatement.  The  change  of  pohcy  evidenced 
by  the  legislation  of  1866  and  1876  has,  in  recent 
years,  been  carried  still  further  by  the  Law  of  Commons 
Amendment  Act,  1893,  and  the  Commons  Act,  1899  ; 
by  the  latter  of  which  any  district  council  is  authorized 
to  prepare  a  scheme  for  the  regulation  and  manage- 
ment of  any  common  within  its  district,  and  non- 
Parhamentary  grants  or  enclosures  of  commons,  even 
for  the  most  beneficent  objects,  are  forbidden.  So 
that  the  elaborate  provisions  of  the  Inclosure  Act, 
1845,  though  nominally  unrepealed,  have  become 
almost  a  dead  letter. 

n.  The  second  species  of  incorporeal  hereditaments 
which  we  propose  to  consider  are  ways,  or  the  right 
of  going  over  another  man's  ground.     And  by  ways 
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we  do  not  here  mean  highways,  which  are  common 
to  the  pubUc,  but  private  ways,  in  which  one  man 
has  an  interest  and  a  right,  whilst  another  is  owner, 
or  at  least  occupant,  of  the  soil  over  or  through  which 
the  ways  are  exercised.  Such  ways  may  be  grounded 
on  special  permission,  as  when  the  owner  of  land  grants, 
by  deed,  to  another  man  the  hberty  of  passing  over 
his  (the  grantor's)  land,  to  go  to  church,  to  market,  or 
the  like  ;  or  they  may  be  by  prescription,  i.e.,  by 
implied  grant,  as  if  all  the  owners  and  occupiers  of 
such  a  farm  have  long  used  to  cross  such  a  ground  for 
such  a  particular  purpose.  But,  as  has  been  before 
remarked,  it  is  now  the  doctrine  of  the  law,  that  there 
can  be  no  such  thing  as  a  true  right  of  way,  or  any  other 
easement,  held  '  in  gross,'  i.e.,  independently  of  the 
claimant's  interest  m  some  dominant  tenement,  for 
the  enjoyment  of  which  the  easement  is  claimed. 

It  is  said  that  a  right  of  way  may  also  arise  of 
necessity  ;  as  if  A.  grants  to  B.  a  piece  of  ground  in 
the  middle  of  his  field,  he  at  the  same  time  tacitly 
and  exphcitly  gives  him  a  way  to  come  to  it,  for  that 
is  necessary  to  its  enjoyment.  In  substance,  however, 
such  so-called  '  ways  of  necessity '  will  be  found,  on 
examination,  to  be  derived  mainly  from  a  due  appli- 
cation of  the  principle  that  a  man  cannot  '  derogate 
from  his  own  grant,'  i.e.,  that  he  cannot,  by  un- 
reasonable conduct,  render  useless  what  he  has  pro- 
fessed to  convey.  There  is,  for  example,  no  authority 
for  suggesting  that  any  person  can  claim  a  right  of 
way,  however  '  necessary,'  over  the  land  of  a  complete 
stranger,  i.e.,  a  person  who  has  had  no  dealings  with 
him  whatever. 

The  extent  of  the  user  justified  by  a  right  of  way  is, 
for  the  most  part,  a  question  of  construction  of  the 
grant,  or,  in  the  case  of  claims  by  prescription,  of 
evidence  of  fact.  Various  kinds  of  right  of  way  are 
recognized  by  law,  e.g.,  'cart  ways,'  '  bridle  '  or  '  pack 
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ways,'  '  foot  ways,'  and  the  like  ;  whose  names  will 
sufficiently  indicate  the  purposes  to  which  they  are  to 
be  put.  It  is,  of  course,  for  the  person  who  asserts 
his  claim  to  a  right  of  way  to  prove  its  extent.  Further 
it  may  be  noticed  (as  the  point  is  of  general  importance) 
that,  in  the  absence  of  special  agreement,  the  occupier 
of  the  servient  tenement  is  not  bound  to  repair  the 
path,  and  that,  consequently,  the  person  in  whom  the 
right  of  way  is  vested  has  no  general  right  to  trespass 
on  adjoining  land  on  the  servient  tenement,  if  the 
path  be  out  of  repair.  It  is  possible,  however,  that 
he  may  claim  the  right  himself  to  repair  the  path. 
But,  if  the  servient  occupier  deliberately  obstructs 
or  destroys  the  path,  or  if  he  is  bound  to  repair  and 
does  not,  the  person  in  whom  the  right  of  way  is  vested 
may  justify  trespass  on  the  adjacent  land  of  the 
servient  owner. 

III.  Watercourses  are  the  third  species  of  incorporeal 
hereditaments  ;  a  watercourse  being  the  right  which 
a  man  has  to  the  benefit  of  the  flow  of  certain  water. 
It  is  distinguishable  from  the  right  of  merely  using 
the  water  flowing  over  one's  own  soil,  which  is  incident 
as  of  course  to  the  property  in  the  soil  itself  ;  for  the 
right  to  a  watercourse  involves  the  right  to  have  the 
course  of  the  water  kept  free  from  any  interruption 
or  disturbance  to  the  prejudice  of  the  claimant  of  the 
right,  whether  by  diversion  of  the  water,  or  any  obstruc- 
tion of  its  flow,  or  its  pollution  by  any  offensive  com- 
mixture. He  who  is  in  possession  of  any  soil,  is 
prima  facie  in  possession  also  of  the  free  course  of  the 
streams  which  flow  over  its  surface ;  but  streams 
underground  (including  wells  and  springs)  are  ordinarily 
of  too  uncertain  a  character  to  admit  of  appropriation. 
Moreover  the  natural  right,  where  it  exists,  as  well  as 
the  easement  of  watercourse,  may  be  divested  by 
express  agreement  between  the  parties  interested,  or 
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by  long  usage,  which  is  evidence  of  some  antient 
agreement  of  that  description.  And  therefore  my 
general  claim  to  have  the  water  of  such  a  stream  flowing 
freely  and  without  disturbance  over  my  land,  may  be 
successfully  opposed  by  my  neighbour,  if  he  can  prove 
that,  by  some  grant  of  mine  or  of  my  ancestors,  he  is 
authorized  to  keep  up  a  mill  or  the  hke,  and  thereby 
to  cause  an  obstruction  in  the  flow  of  the  stream,  or  if 
he  can  estabhsh  a  title  by  long  usage  to  do  so.  For 
he  has  then  by  grant  or  by  prescription  a  watercourse 
for  such  special  purpose,  to  which  the  general  right  I 
might  otherwise  have  had  by  occupancy,  or  any  special 
claim  by  way  of  grant  or  prescription,  has  become 
subordinate. 

IV.  Lights,  otherwise  called  antient  lights,  are  a 
fourth  species  of  incorporeal  hereditaments  ;  the  term 
being  used  to  express  a  man's  right  to  have  the  access 
of  the  sun's  rays  to  his  windows,  free  from  any  ob- 
struction by  the  occupier  of  adjoining  land.  For  the 
element  of  light,  hke  that  of  water,  is  capable  to  a 
certain  extent  of  appropriation  by  mere  occupancy  ; 
a  man  on  his  own  land  having,  in  the  absence  of  rival 
claims,  a  right  to  a  reasonable  amount  of  the  hght 
which  would  naturally  come  to  him.  He  may  even 
erect  a  house  on  the  boundary  Une  of  his  land, 
so  as  to  overlook  his  neighbour,  with  as  many  windows 
as  he  pleases  ;  and  by  force  of  some  grant,  or  by 
prescription,  he  may  be  or  become  entitled  to  maintain 
these  windows  in  freedom  from  obstruction.  But  in 
the  absence  of  any  grant,  and  before  any  prescriptive 
right  has  arisen,  it  is  competent  to  the  owner  of  the 
adjoining  land,  by  a  wall  or  otherwise,  to  intercept 
or  to  obstruct  the  hght,  and  so  to  prevent  the  easement 
from  arising. 

During  the  latter  half  of  the  nineteenth  century,  a 
theory  grew  up,  that  this  important  right  to  hghts  was 
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governed  in  all  respects  by  the  law  relating  to  pro- 
prietary claims  ;  and,  consequently,  it  became  the 
practice  to  regard  the  owner  of  a  dominant  tenement 
as  legal  owner  of  as  much  hght  as  he  had,  in  fact, 
enjoyed  during  the  prescriptive  period  necessary  to 
found  a  claim  of  antient  hghts.  This  theory  was,  in 
all  probabiHty,  due  largely  to  the  circumstance  that 
claims  to  antient  lights  had  for  long  been  enforced, 
not  by  legal  actions  for  damages,  but  by  suits  in  Chan- 
cery for  injunctions  to  stop  alleged  infringements.  In 
such  cases,  especially  in  interlocutory  stages,  the  Court 
of  Chancery  seems  to  have  regarded  user  as  frimd 
facie  proof  of  title  ;  and,  as  many  of  such  actions  were 
never  brought  to  a  conclusion,  this  practice  of  the 
Court  fostered  the  theory  we  have  described.  But 
the  theory  received  a  severe  blow  in  the  decision  of  the 
House  of  Lords  in  the  well-known  modern  case  of 
Colls  V.  Home  and  Colonial  Stores  [1904]  A.C.  179,  in 
which  the  House  laid  down  the  principle,  that  an  action 
based  on  alleged  infringement  of  a  right  to  hght  is,  in 
essence,  an  action  of  Nuisance,  and  that  (at  any  rate 
where  the  claim  is  founded  on  prescription  or  user) 
the  claimant  will  not  succeed,  unless  he  proves  that 
the  amount  of  hght  left  him  is  insufficient  for  the 
ordinary  purposes  of  civilized  life.  The  importance  of 
the  decision  of  the  House  of  Lords  is  unquestionable  ; 
and  its  historical  soundness  cannot  be  denied.  Whether 
it  is  equally  suited  to  modern  conditions,  may  be  a 
matter  of  doubt.  Presumably,  it  does  not  apply  to 
express  grants. 

V.  Franchises,  otherwise  called  liberties,  are  a  fifth 
species  of  incorporeal  hereditaments  ;  a  franchise 
being  a  royal  privilege,  or  branch  of  the  Crown's 
prerogative,  subsisting,  or  having  subsisted,  in  the 
hands  of  a  subject.  Franchises,  therefore,  being 
derived  from  the  Crown,  must  either  arise  from  royal 
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grant,  or  be  held  by  prescription,  which  pre-supposes 
such  a  grant.  And  they  may  be  vested  either  in 
natural  persons  or  in  bodies  pohtic,  in  one  man  or  in 
many.  But  the  same  identical  franchise  that  has 
before  been  granted  to  one  cannot  be  bestowed  on 
another  ;  for  that  would  prejudice  the  former  grant. 

To  be  a  county  palatine  is  a  franchise  vested  in 
a  number  of  persons  ;  and  to  have  a  bailiwick  or 
Uberty  exempt  from  the  sheriff  of  the  county,  and 
wherein  the  grantee  only  and  his  officers  are  to  execute 
process,  is  a  franchise.  There  are  also  many  franchises 
exercisable  by  lords  of  manors,  as  annexed  to  their 
manors,  e.g.,  to  hold  a  court  leet,  or  to  have  waifs, 
wrecks,  estrays,  treasure- trove,  royal  fish,  and  for- 
feitures, which  are  not  now  of  any  particular  importance, 
and  will  be  found  sufficiently  discussed  in  works  on 
the  royal  revenue.  So  also  there  may  be  a  fran- 
chise to  have  a  fair,  market,  ferry,  or  the  like,  with 
the  right  of  taking  toll  there  ;  or  to  have  forest,  chase, 
park,  warren,  or  fishery.  Among  franchises,  there  are 
many  which  belong,  in  point  of  arrangement,  to  other 
parts  of  the  present  treatise ;  but  to  some  more 
particular  notice  is  due  in  this  place. 

A.  And,  first,  as  to  fairs,  markets,  smd  ferries.  In  the 
absence  of  special  circumstances,  there  is,  of  course, 
as  we  have  said,  nothing  in  law  to  prevent  any  man, 
who  has  the  necessary  means,  from  opening  a  market, 
or  offering  to  carry  passengers  by  boat  from  point  to 
point  for  hire.  But,  in  order  that  a  man  may  have  the 
exclusive  right  to  hold  a  market  or  keep  a  ferry  within 
a  given  radius,  he  must  entitle  himself  either  by  Act 
of  Parhament,  by  royal  grant,  or  by  prescription. 
And  no  other  title  than  these  will  suffice  ;  for  no  fair, 
market,  or  ferry,  in  the  sense  of  an  exclusive  franchise, 
can  be  lawfully  set  up  without  ficence  from  the  Crown . 
But  a  man  may,  under  such  titles,  lawfully  claim  to 
be  lord  of  a  fair  or  market,  though  he  be  not  the  owner 
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of  the  soil  of  the  place  whereon  it  is  held  ;  or  to  be  the 
proprietor  of  a  ferry,  though  he  be  not  the  owner 
either  of  the  soil  over  which  it  is  exercised,  or  of  the 
land  on  either  side  of  the  river.  It  is  only  necessary 
that,  in  such  cases,  he  should  have  such  rights  as  will 
authorize  him  to  embark  and  disembark  his  passengers. 

The  right  to  take  toll,  also,  is  usually  (though  not 
necessarily)  a  part  of  the  privilege.  The  tolls  of  a 
fair  or  market  are  due  either  in  respect  of  goods  sold 
there,  or  for  stallage,  pickage,  or  the  like,  in  respect  of 
stalls  or  poles  fixed  in  the  soil.  But  the  right  of  the 
Crown  to  authorize  the  collection  of  tolls  is  viewed  by 
the  law  with  a  salutary  jealousy.  So  that  no  burden 
of  that  kind,  nor  indeed  any  franchise  wliich  imposes 
a  burden  on  the  pubhc  generally,  can  be  enforced ; 
unless  it  have  had  a  reasonable  commencement,  that 
is  to  say,  unless  it  be  founded  on  an  adequate  con- 
sideration, as  between  the  pubhc  and  the  grantee. 
This  consideration,  in  the  case  of  a  fair  or  market,  is 
the  duty  incumbent  on  the  grantee  to  provide  ground 
for  the  purpose,  and  to  regulate  the  proceedings  ;  in 
that  of  a  ferry,  to  keep  up  a  boat  for  passage  over  a 
stream  not  otherwise  fordable.  And  it  is  also  essential, 
that  the  burden  be  reasonable  in  its  amount ;  for 
where  the  tolls  granted  are  outrageous,  the  franchise 
is  illegal  and  void. 

It  is,  however,  to  be  remarked,  that,  when  any  one 
of  the  privileges  in  question  can  be  shown  to  exist,  the 
party  entitled  to  it  has  a  right  of  action,  not  only 
against  those  who  refuse  or  evade  payment  of  toll 
where  it  is  due,  but  also  against  those  who  disturb  his 
franchise  by  setting  up  a  new  fair,  market,  or  ferry, 
so  near  to  his  as  to  diminish  his  custom  ;  while,  on 
the_  other  hand,  he  is  himself  Uable  to  be  criminally 
indicted,  if,  by  his  wilful  act,  or  even  by  his  neglect  of 
duty,  the  subjects  of  the  realm  are  obstructed  in  their 
lawful  use  of  the  franchise.     But  the  more  usual  course 
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in  such  cases  is,  for  the  party  grieved  to  proceed  by 
information  to  obtain  a  forfeiture  of  the  franchise. 
The  information  in  the  nature  of  a  sci.  fa.  is  the  more 
appropriate  where  mere  neglect  is  alleged ;  in  the 
nature  of  quo  ivarranto  where  positive  abuse  is  set  up. 

We  may  here  observe,  that  the  legislature  has, 
more  especially  of  recent  years,  enacted  divers  pro- 
visions for  the  estabhshment  and  subsequent  regu- 
lation of  fairs  and  markets  by  local  authorities  ;  which 
provisions  are  either  of  a  general  apphcabiUty  to  all 
fairs  and  markets,  or  relate  exclusively  to  some  par- 
ticular institution,  e.g.,  the  Greenwich  market  or  the 
market  at  Smithfield.  Some  of  these  enactments 
prescribe  the  days  for  holding  the  market ;  others  of 
them  provide  for  the  abolition  of  certain  fairs,  and  for 
the  suppression  of  fairs  that  are  deemed  unlawful. 

B.  Second,  as  to  the  franchises  of  forest,  chase, 
park,  ivarren,  and  fishery.  These  were  once  of  vast 
importance,  but  have  now,  by  reason  of  changes  in 
circumstances,  greatly  dwindled  in  practical  interest ; 
and  a  very  brief  account  of  them  will  here  suffice. 

A  forest  is  the  right  of  keeping,  for  the  purpose  of 
venary  and  hunting,  wild  beasts  and  fowls  of  the  forest, 
chase,  park,  and  warren,  in  a  certain  territory  or 
precinct  of  woody  ground  or  pasture  set  apart  for  the 
purpose.  By  our  law,  no  man  can  take  title  to 
animals  ferae  7iaturae,  being  and  remaining  wild.  And 
though  a  man  may  take  or  kill  on  his  own  lands 
animals  ferae  naturae  (so  that  he  invade  not  any  ex- 
clusive franchise  of  sporting  which  another  person 
may  possess  over  the  same  lands),  yet  he  is  not  at 
liberty  to  confine  beasts  of  venary  in  a  wild  state 
within  a  particular  precinct,  for  the  mere  purpose  of 
diversion,  even  though  on  his  own  soil ;  for  this  is  in 
the  nature  of  an  unlawful  monopoly.  And  this  is  so, 
notwithstanding  that  some  kinds  of  animals  ferae 
naturae,  such  as  deer,  rabbits,  and  the  hke,  may  be 
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lawfully  kept  by  any  person  in  an  enclosed  place, 
if  preserved  as  proj^erty,  and  not  merely  for  the  purpose 
of  the  chase. 

But  the  riglit  to  keep  animals  in  a  wild  state  for 
mere  diversion,  though  forbidden  to  the  subject,  has 
been  at  all  times  admitted  as  a  matter  of  prerogative 
in  the  Crowji ;  and  this  right  was  so  liable  to  abuse, 
that  it  was  frequently  made  the  subject  of  specific 
enactment.  Despite  these  provisions,  however,  many 
of  the  royal  forests  still  exist ;  and  of  them  some  are 
of  a  known  origin,  such  as  the  New  Forest  in  Hamp- 
shire, founded  by  the  Conqueror,  that  of  Windsor  by 
Henry  the  Eighth,  and  that  of  Richmond  by  Charles 
the  First. 

But,  a  forest,  although  a  roj^al  possession,  is  capable, 
in  theory,  of  being  vested  in  a  subject ;  for  if  the 
monarch  grants  a  forest  to  a  private  person,  with 
words  expressly  authorizing  the  administration  of 
forest  law  there,  the  grantee  will  have  the  franchise 
of  a  forest  to  its  full  extent,  with  all  the  appropriate 
courts  and  officers.  And  such  a  forest  is  a  right  which 
the  owner  thereof  (whether  sovereign  or  subject)  may 
have  either  in  his  own  lands  or  in  the  lands  of  another. 
In  which  respect,  it  is  said  to  differ  from  a  right  of 
common  and  the  other  incorporeal  hereditaments 
above  described  ;  though  reasons  have  been  given 
(p.  198)  for  thinking  that  this  difference  is  more 
apparent  than  real.  For  rights  of  common,  as  they 
issue  out  of  the  soil,  cannot  exist  in  the  same  man 
who  is  owner  of  the  soil  itself  (the  latter  title  super- 
seding all  inferior  claims  like  these),  and  are  con- 
sequently rights  which  a  man  can  claim  to  exercise 
only  in  alieno  solo  ;  though,  in  truth,  the  operation 
of  the  franchise  may  be  said  to  affect  rather  the  lands 
of  his  neighbours,  which  suffer  by  the  ravages  of  the 
deer  and  other  beasts,  than  those  of  the  forest  lord 
himself.     For  there   is   nothing  to  prevent   any   one 
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allowing  beasts  of  the  forest  to  be  on  his  own  land  ; 
provided  that  they  do  no  damage  to  persons  lawfully 
there,  or  to  the  lands  of  other  persons. 

The  owner  of  a  forest  is  also  considered  (notwith- 
standing the  general  rule  that  title  cannot  be  made 
to  things  /erae  naturae)  as  having  a  qualified  property 
in  the  wild  animals  of  chase  and  venary  there  found, 
so  long  as  they  continue  there  ;  and  no  other  person 
can  lawfully  take  them  within  those  precincts,  or 
chase  them  from  thence  and  take  them  in  other 
grounds.  But  if  a  wild  animal  strays  from  the  forest, 
it  ceases  to  be  the  property  of  the  owner  of  the  fran- 
chise, and  will  belong  to  the  first  taker. 

A  chase  is  a  franchise  granted  by  the  Crown  to  a 
subject,  empowering  the  latter  to  keep  for  his  diversion, 
within  a  certain  precinct  so  called,  the  wild  animals  of 
chase,  which,  in  a  legal  sense,  are  the  same  with  those 
to  which  the  right  of  forests  extends.  But  the  fran- 
chise does  not  authorize  the  establishment  of  forest 
law  within  such  precinct. 

A  parh  properly  signifies  an  enclosure,  and  is  popu- 
larly applied  to  any  ground  which  a  gentleman  chooses 
to  surround  with  a  wall  or  paUng,  and  to  stock  with  a 
herd  of  deer  ;  but,  in  the  technical  sense  in  which  we 
now  use  the  term,  a  park  is  nearly  equivalent  to  a 
chase,  being  in  effect  no  other  than  a  chase  enclosed. 

Free  ivarren  is  a  similar  franchise,  granted  by  the 
Crown  to  a  subject,  for  preservation  or  custody  of 
beasts  and  fowls  of  warren,  which,  according  to  Lord 
Coke,  are  '  hare,  coney,  roe,'  '  partridge,  quail,  rail, 
&c.,'  '  pheasant,  woodcock,  &c.,'  'mallard,  heron,  &c.' ; 
but  '  grouse  '  are  not  fowls  of  warren.  To  this,  as 
well  as  to  chase  and  park,  apply  generally  the  principles 
which  have  been  before  noticed  in  respect  of  a  forest ; 
with  this  exception,  however,  as  to  a  park,  that  it  is 
incapable  of  being  claimed  in  alieno  solo,  and  can  exist 
only  in  land  belonging  to  the  owner  of  the  franchise 
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himself.  But,  of  course,  the  lord  of  a  mere  park  or 
warren  cannot  administer  forest  law  therein. 

A  free  fishery,  or  the  exclusive  right  of  fishing  in  a 
tidal  river,  or  arm  of  the  sea,  is  also  a  royal  franchise. 
In  non-tidal  rivers  (viz.,  in  those  not  tidal),  as  the  bed 
or  soil,  so  the  right  of  fishing  presumably  belongs  to 
the  owners  of  the  land  on  either  side,  and  to  them 
only  ;  but  in  those  which  are  public,  that  is,  tidal, 
while  the  bed  (so  far  at  least  as  the  tide  flows)  apper- 
tains to  the  Crown,  the  right  of  fishing  belongs  prima 
facie  to  the  public  at  large.  But  either  in  tidal  or  in 
non-tidal  rivers,  there  may  be  a  particular  title  in  some 
individual,  by  which  the  presumptive  right  may  be 
excluded  ;  and  this  may  take  place,  in  a  tidal  river, 
by  force  of  some  royal  grant,  or  of  some  prescrip- 
tion entitling  a  private  person  and  his  heirs  to  the 
exclusive  right  of  fisliing  therein. 

Grants  of  tliis  description  can  no  longer  be  made 
by  the  Crown ;  being  prohibited  by  King  John's 
Great  Charter  of  1215  (cap.  xlvii),  and  the  second 
and  third  confirmations  of  it  in  the  reign  of  his  suc- 
cessor, whereby  also  the  right  of  making  iveirs  in  our 
pubhc  rivers  was  restrained.  But  the  right  of  making 
such  grants,  prior  to  its  prohibition,  was  considered 
as  one  of  the  flowers  of  the  prerogative  ;  and  it  is 
from  this  origin  that  the  vahdity  of  a  free  fishery  at 
the  present  day  must  in  every  case  be  derived.  If  a 
free  fishery  should  have  fallen  to  the  Crown  by  for- 
feiture, it  may,  semble,  be  re-granted  ;  but  it,  being 
originally  part  of  the  prerogative  of  the  Crown,  or 
(as  it  is  quaintly  put)  a  '  flower  in  the  garland  of  the 
Crown,'  is,  prima  facie,  extinguished  by  re-union  with 
the  Crown.  And  so  this  doctrine  is  not  a  little  doubtful. 
At  any  rate,  the  franchise  would  not  revive  without 
express  grant,  which  would,  seemingly,  be  contrary 
to  the  provisions  of  the  Great  Charter,  previously 
mentioned.     Free  fishery,  it  need  hardly  be  observed, 
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is  a  franchise,  and  is  wholly  different  from  the  rights 
of  commoii  of  piscary  and  of  several  fishery,  formerly 
mentioned ;  these  not  being  franchises  at  all,  but 
rights  created  by  the  grant  of  a  subject.  Moreover, 
in  a  free  fishery,  a  man  has  a  qualified  property  in  the 
fish  before  they  are  caught ;  while  in  a  common  of 
piscary,  or  a  several  fishery,  he  has  no  property  at  all 
till  capture. 

VI.  Bents  are  the  last  species  of  incorporeal  heredita- 
ments that  we  propose  to  notice  in  this  place.  The 
word  rent  (redditus)  signifies  an  annual  payment  or 
return,  of  a  certain  amount,  yielded  periodically  out 
of  the  profits  of  some  corporeal  hereditament,  by  the 
tenant  thereof.  First,  it  is  yielded,  that  is,  paid  as  a 
thing  due  ;  and  therefore  it  is  said,  by  the  ancient 
lawyers,  to  lie  in  render,  in  contradistinction  to  those 
incorporeal  hereditaments,  (as  common  or  the  like,) 
which  the  party  entitled  thereto  is  merely  authorized 
to  take  for  himself,  and  which  are,  consequently,  said 
to  lie  in  prender.  Second,  it  is  of  certain  amount,  or 
that  which  may  be  reduced  to  certainty  by  either 
party ;  for  cerium  est  quod  certum  reddi  potest.  Thirdly, 
it  is  payable  periodically,  as  yearly,  or  in  every  second, 
third,  or  fourth  year,  or  the  like.  Again,  it  is  considered 
as  payable  out  of  the  profits  of  the  land,  and  must 
consequently  not  be  part  of  the  land  itself  :  wherein 
it  differs  from  an  exception  in  a  grant,  which  is  always 
part  of  the  thing  granted.  So  there  cannot  be  reserved, 
by  way  of  rent,  the  vesture  or  herbage  of  the  land 
demised.  But  there  is  no  occasion  for  rent  to  be,  (as 
it  usually  is,)  a  sum  of  money  ;  for  spurs,  capons, 
horses,  corn,  and  other  matters  may  be  rendered  by 
way  of  rent.  Rent  must,  as  we  have  said,  issue  out 
of  hereditaments  corporeal ;  therefore  a  rent  cannot 
be  reserved  out  of  a  common,  a  franchise,  or  the  like, 
or    generally    out    of    any    incorporeal   hereditament. 
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But  a  grant  of  such  annuity  or  sum  may  operate  as  a 
personal  contract,  and  oblige  the  grantor  to  pay  the 
money  reserved.  And  lastly,  the  person  from  whom 
rent  is  due  must  be  the  terre-tenant  of  tlie  land  ;  and 
any  such  terre-tenant  (though,  probably,  not  a  mere 
tenant  at  a  rack  rent)  will  be  personally  liable  to  pay 
the  amount  of  the  rent,  even  though  he  has  entered 
into  no  personal  engagement  to  do  so  {Thomas  v. 
Sylvester  (1873)  L.  R.  8  Q.  B.  368). 

There  were  known  to  the  Common  Law  three 
manner  of  rents,  viz.,  rent-service,  rent-charge,  and 
rent-seek.  Rent-service  is  where  the  rent  accrues  in 
connection  with  a  tenure,  attended  (as  tenure  almost 
invariably  is)  by  fealty,  or  by  fealty  and  other  services  ; 
and  this  whether  the  party  to  whom  the  rent  is  due  be 
entitled  to  fealty  as  having  the  reversion  of  the  land 
out  of  which  the  rent  issues,  or  as  having  the  mere 
seignory.  Thus,  if  A.,  seised  in  fee,  make  a  gift  of 
land  to  B.  in  tail,  or  demise  to  him  for  life,  or  years, 
reserving  a  rent,  or  if  B.  be  seised  in  fee  of  a  tenement 
holden  of  A.  as  lord  of  a  certain  manor,  at  a  certain 
antient  rent,  such  rent  is,  in  either  case,  rent-service, 
for  it  is  due  as  from  a  tenant  owing  fealty  to  his  lord. 
To  rent  of  this  description  the  Common  Law  attaches, 
as  of  common  right,  and  independently  of  any  express 
provision  for  that  purpose  between  the  parties,  the 
power  of  distress  which  was  incident  to  the  fealty 
due  by  the  tenant  to  his  landlord.  That  is,  the 
lord  is  entitled,  in  the  event  of  the  rent  falling  into 
arrear,  to  enforce  payment  without  legal  process, 
by  entering  upon  the  land,  and  seizing  goods  and 
chattels  found  thereon,  in  manner  to  be  described  in 
a  subsequent  chapter.  And  this  Common  Law  right 
of  distress  attaches  even  to  a  fixed  rent  payable  by 
a  tenant  at  will ;  although,  by  reason  of  there  being 
no  fealty  in  such  a  case,  such  rent  is  not  properly 
rent-service. 

S.C. — VOL.  II.  Q 
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A  rent-charge  is  where  the  owner  of  the  rent  has 
neither  seignory  nor  reversion,  and  can  consequently 
claim  no  fealty,  yet  is  entitled  to  distrain  by  force  of 
an  express  contract.  As  where  a  man  by  deed  con- 
veyed to  another  his  whole  estate  in  fee  simple,  with  a 
certain  rent  payable  to  him  thereout,  and  added  to 
the  deed  a  covenant  or  clause  of  distress,  viz.,  that,  if 
the  rent  were  in  arrear,  it  should  be  lawful  to  distrain 
for  the  same,  or  where  a  man  by  deed  granted  out  of 
the  land  whereof  he  is  seised  a  certain  rent  payable  to 
another,  with  a  like  clause  of  distress.  In  either  of 
these  cases,  the  land  was  liable  to  the  distress,  not  of 
common  right,  but  by  virtue  of  the  clause  in  the 
deed.  And  therefore  it  was  called  a  '  rent-charge,' 
because  in  this  manner  the  land  was  charged  with  a 
distress  for  the  payment  of  it.  But  now,  by  virtue  of 
the  Landlord  and  Tenant  Act,  1730,  s.  5,  the  owner  of 
such  a  rent-charge  may  distrain  on  the  land  for  arrears  ; 
even  though  he  has  no  express  power  by  the  deed  of 
charge.  And,  in  the  case  of  rent-charges  created 
since  1881,  he  may,  by  virtue  of  the  Conveyancing 
Act,  1881,  s.  41,  if  the  rent  is  in  arrear  for  forty  days, 
and  unless  the  provisions  of  the  Act  have  been  ex- 
cluded or  modified  by  the  deed  creating  the  charge, 
exercise  the  further  right  of  entering  the  land  and 
holding  the  same,  or  any  part  thereof,  or  of  demis- 
ing the  land  or  any  part  thereof  to  a  trustee  for  a 
term  of  years,  upon  trust  to  raise  the  arrears ;  until, 
by  one  method  or  the  other,  the  arrears  have  been 
discharged. 

A  rent-seek  (redditus  siccus)  is  where  the  owner  of 
the  rent  has  neither  seignory  nor  reversion,  nor  any 
such  express  power  of  distress  as  the  owner  of  a  rent- 
charge  has  ;  and  in  any  of  the  cases  of  rent-charge  we 
have  just  mentioned,  if  no  clause  of  distress  had  been 
inserted  in  the  deed,  the  rent  would,  at  the  Common 
Law,  have   been  rent-seek.     But   now,  by  virtue   of 
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the   statutory  provisions  just  referred   to,  rents-seek 
have  virtually  ceased  to  exist. 

There  are  also  other  species  of  rents  mentioned  in 
the  books  ;  but  they  are  all  reducible  to  one  or  other 
of  the  three  above  enumerated.  Bents  of  assize  are 
the  certain  established  and  antient  rents  of  the  free- 
holders and  copyholders  of  a  manor ;  and  these 
antient  rents  cannot  be  departed  from  or  varied. 
Those  of  the  freeholders  are  frequently  called  chief 
rents  (redditus  capitales) ;  and  both  sorts  are  in- 
differently denominated  quit  rents  (quieti  redditus), 
because  thereby  the  tenant  goes  quit  and  free  of  all 
other  services.  When  these  payments  were  received 
in  silver  or  white  money,  they  were  antiently  called 
'  white  rents  '  or  '  blanch  ferms  '  (redditus  albi),  in 
contradistinction  to  rents  reserved  in  work,  grain,  &c., 
which  were  called  '  black  mail '  (redditus  nigri).  Quit 
rents  are  rent-service  ;  from  which  it  follows  that  the 
lord  is  entitled,  as  of  common  right,  to  distrain  for 
them  when  they  fall  into  arrear.  '  Rack  rent '  is  a 
term  expressive  only  of  the  proportion  a  rent  bears  to 
the  value  of  the  tenement  on  which  it  is  charged,  or  in 
respect  of  which  it  is  reserved  ;  the  rent  being  so 
termed  when  it  is  of  the  full  value  of  the  tenement,  or 
near  it.  A  '  fee  farm  rent  '  is  a  rent-charge  issuing 
out  of  an  estate  in  fee,  and  occurs  where  an  estate  in 
fee  is  granted  subject  to  a  rent  in  fee,  of  at  least  one 
fourth  of  the  value  of  the  lands  at  the  time  of  its 
reservation  ;  a  grant  of  lands,  subject  to  so  considerable 
a  rent,  is  indeed  only  letting  lands  to  farm  in  fee 
simple,  instead  of  the  usual  method  of  letting  them  for 
life  or  years.  But  such  a  rent,  if  created  by  a  sub- 
ject since  the  statute  of  Quia  Emptores  (18  Edward  I, 
G.  l);  whereby  estates  alienated  in  fee  simple  are 
held  by  the  same  lord  from  whom  the  grantor  held 
before,  can  never  be  a  rent-service  ;  for  no  reversion 
can  be  reserved  to  or  arise  in  the  grantor  by  such  a 
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grant.  But  it  can  now  be  distrained  for,  under  the 
provisions  of  the  Landlord  and  Tenant  Act,  or  the 
Conveyancing  Act  (p.  226). 

Rent  is  due  and  payable  upon  the  land  from  which  it 
issues  ;  that  is,  if  no  particular  place  be  mentioned  in 
the  reservation.  But,  in  the  case  of  rent  due  to  the 
Crown,  the  payment  may  be  either  at  the  Exchequer, 
or  to  a  receiver  in  the  country.  And  strictly,  rent  is 
demandable  and  payable  before  the  time  of  sunset  of 
the  day  whereon  it  is  reserved  ;  though  some  have 
said  that  it  is  not  absolutely  due  till  midnight. 

By  the  Common  Law,  if  the  estate  or  interest  of 
the  person  entitled  to  the  rent  came  to  an  end  in 
the  interval  between  one  of  the  days  of  payment  and 
another  (as  where  it  determined  by  the  death  of  a  lessor 
who  was  tenant  for  hfe),  the  periodical  sum  then 
accruing  was  entirely  lost  to  the  lessor  and  his  repre- 
sentatives ;  and,  supposing  the  rent  itself  not  to 
determine,  but  to  continue  payable  to  some  person 
in  remainder  or  reversion,  the  whole  sum  accruing  in 
respect  of  such  interval  would  have  belonged  to  that 
person,  though  the  greater  portion  of  such  period 
might  have  elapsed  in  the  time  of  his  predecessor. 
But,  as  we  have  said  in  a  former  chapter,  it  has  now 
been  provided  by  the  Apportionment  Act,  1870,  which 
repeals^,  but  re-enacts  with  amendments,  certain 
earher  Acts,  that,  after  the  passing  of  that  statute,  all 
rents  and  other  periodical  payments  in  the  nature  of 
income,  whether  reserved  or  made  payable  under 
an  instrument  in  writing  or  otherwise,  shall  be  con- 
sidered as  accruing  from  day  to  day,  and  shall  be 
apportionable  in  respect  of  time  accordingly. 

Where  the  tenant  under  a  lease  has  been  lawfully 
evicted  of  part  of  the  land  demised,  and  out  of  which 
the  rent  issues,  or  where  part  of  the  land  demised,  and 
out  of  which  the  rent  issues,  has  been  surrendered  by 
the  tenant  to  the  lessor,  or  where  the  lessor  has  aliened 
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the  reversion  as  to  part,  in  all  these  cases,  also,  the 
rent  must  be  apportioned  ;  and  so  much  of  it  only  will 
be  payable  to  the  lessor  as  corresponds  with  the  value 
of  what  is  still  held  by  the  tenant  under  him.  But 
where  the  tenant  has  been  tortiously  expelled  by  the 
act  of  the  landlord  himself,  even  from  a  part  of  the 
premises  only,  there  will  be  no  apportionment ;  but 
the  whole  rent  will  be  suspended  so  long  as  the  ex- 
pulsion continues.  It  is,  perhaps,  needless  to  observe, 
that  no  division  of  the  land  made  by  a  tenant  will 
prevent  his  landlord  pursuing  his  remedies  of  distress 
and  entry  against  the  whole  of  the  land,  in  respect  of 
any  arrears  of  rent  or  breach  of  condition  in  respect  of 
either  part.  But  it  may  be  material  to  point  out, 
that  an  assignee  who  takes  over  part  of  the  land  com- 
prised in  a  lease,  is  only  personally  hable  to  the  lessor 
for  rent  (and,  presumably,  breaches  of  covenant)  in 
respect  of  his  own  portion  {Salts  v.  Battersby  [1910] 
2  K.  B.  155).  For  this  purpose,  the  valuation  of  the 
land  must  be  reckoned  as  at  the  thne  when  the 
severance  was  made. 

Finally,  in  connection  with  the  subject  of  rents,  it 
may  be  pointed  out  that  the  Conveyancing  Act,  1881, 
makes  yet  another  important  alteration  in  the  law,  by 
section  45,  which  provides  that  a  quit  rent,  chief  rent, 
perpetual  rent-charge,  or  other  perj)etual  annual  sum 
issuing  out  of  land  (not  being  tithe  rent-charge,  or 
rent  reserved  under  a  lease  or  upon  a  sale  or  building 
grant),  whensoever  created,  may  be  redeemed,  at  the 
option  of  the  owner  or  part-owner  of  the  land,  upon 
payment  or  tender  to  the  owner  of  the  rent  of  the 
amount  certified,  as  the  price  of  redemption,  by  a 
certificate  of  the  Board  of  Agriculture.  The  person 
desirous  of  redeeming  is  to  give  the  owner  of  the  rent 
one  calendar  month's  notice  of  his  intention  to  pay  or 
tender  such  amount  for  the  redemption  of  the  rent  ; 
and,  on  proof  of  such  payment  or  tender,  so  made  after 
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such  notice  as  aforesaid,  the  Board  grants  its  cer- 
tificate of  redemption,  and  the  land  is  thereupon  and 
thereby  absolutely  freed  and  discharged  of  the  rent. 
It  will  be  carefully  observed,  that  this  section  does 
not  apply  to  rent-service,  i.e.,  rent  arising  under  a 
tenancy,  nor  even  to  rent-charges  arising  out  of  grants 
for  building  purposes. 


NOTE  ON  AUTHORITIES. 

[Williams,  op.  cit..  Part  II,  Chap.  V. 
Jenks,  op.  cit.,  Chap.  IX. 

"  Digest  of  English  Civil  Law,''  pp.  669-747.] 


We  have  now,  with  some  degree  of  particularity, 
defined  the  various  classes  of  interests  in  land  recog- 
nized and  protected  by  the  EngUsh  Law  of  Property, 
and  explained  their  leading  characteristics.  We  pro- 
ceed now  to  deal  with  the  important  question  :  How 
are  such  interests  acquired  and  lost  ?  In  other  words, 
we  have  to  consider  the  subject  of  Title  to  Property 
in  Land. 
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CHAPTER  XII. 

TITLE   IN   GENERAL. 


In  treating  of  the  manner  in  which  interests  in  land 
may  be  acquired  and  lost,  we  shall  not  have  occasion 
to  detach  the  consideration  of  loss  from  that  of  ac- 
quisition, for  they  are  reciprocal  ideas.  By  whatever 
method  one  man  gains  an  estate,  by  that  same  method, 
or  its  correlative,  some  other  man  at  the  same  time 
loses  it.  For  where  the  heir  acquires  by  descent,  or 
the  devisee  by  will,  the  ancestor  or  testator  has  first 
lost  or  abandoned  his  estate  by  death  ;  where  the  lord 
gains  land  by  escheat,  the  estate  of  the  tenant  is  first 
of  all  lost  by  the  extinction  of  his  hereditary  blood  ; 
where  a  man  gains  an  interest  by  occupancy,  the 
former  owner  has  previously  rehnquished  his  right  of 
possession. 

The  acquisition  of  an  estate  or  interest  in  land  is 
said  to  be  either  by  descent  or  by  purchase  ;  or,  again, 
the  acquisition  is  said  to  be  either  by  act  of  law  or  by 
act  of  the  parties. 

Title  hij  act  of  law  expresses  all  those  modes  of 
acquisition,  where  the  law  itself  casts  the  right  to  the 
estate  upon  the  acquirer,  independently  of  any  act  or 
interference  of  his  own,  or  of  any  other  person  for  that 
purpose.  Of  these  the  principal  kind  is  title  by  in- 
heritajice,  or,  as  it  is  commonly  (but  less  correctly) 
called,  by  descent ;  for  the  term  '  descent '  will  also 
properly  include  title  by  escheat,  and  also  that  of  tenant 
by  the  curtesy,  and  of  tenant  in  dower,  to  say  nothing 
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of  the  acquisition  of  an  estate  pur  autre  vie  by  the  heir 
of  the  first  donee,  as  special  occupant. 

Purchase,  on  the  other  hand,  though  in  its  vulgar 
and  confined  acceptation  it  is  applied  only  to  such 
acquisitions  of  land  as  are  obtained  by  buying  it  for 
money  or  some  other  valuable  consideration,  yet 
properly  includes  every  lawful  mode  of  coming  to  an 
estate  by  the  act  of  the  party,  as  opposed  to  the  act  of  law. 
Among  which  our  attention  will  chiefly  be  directed  to 
the  title  by  occupancy,  by  foi-feiture,  and  by  voluntary 
transfer  ;  which  last  is  usually  described  as  that  by 
alienation  or  conveyance. 

Title  by  inheritance,  and,  indeed,  by  act  of  the  law 
generally,  is  now,  in  practice,  far  from  common  ;  the 
almost  universal  habit  of  making  a  will,  and  the 
almost  total  disappearance  of  forfeitures,  having 
rendered  such  occasions  rare.  Historically,  however, 
we  must  remember,  that  title  by  inheritance,  and  the 
incident  of  forfeiture,  are,  in  all  probabihty,  far  older 
than  wills  and  voluntary  conveyances.  Wherefore  it 
will  be  advisable  to  adhere  to  the  traditional  method 
of  treating  the  subject  of  Title,  viz.,  by  beginning  with 
the  Law  of  Inheritance. 
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CHAPTER  XIII. 

TITLE    BY   INHERITANCE. 

Inheritance,  or  hereditary  succession,  is  the  title 
whereby  a  man,  on  the  death  of  his  ancestor,  acquires 
his  estate  by  right  of  representation,  as  his  heir-at-law. 
An  heir,  therefore,  is  he  upon  whom  the  law  casts  the 
estate  on  the  death  of  the  ancestor. 

But  it  cannot  be  too  early  or  too  often  impressed 
upon  the  student,  that,  in  England,  the  law  of  in- 
heritance, as  distinguished  from  that  of  distribution, 
or  the  division  of  a  man's  personal  property  after  his 
death  intestate  (to  be  hereafter  discussed),  is  confined 
strictly  to  real  property,  and  does  not  extend  to  all 
interests  in  land.  For,  as  has  been  previously  ex- 
plained (p.  20),  those  very  numerous  and  often 
valuable  interests  in  land  known  as  estates  for  years, 
are,  for  many  purposes,  treated  as  personal  property, 
and,  notably,  in  that,  on  the  death  of  their  owner 
intestate,  they  do  not  go  to  his  heir-at-law,  but  are 
distributed,  hke  pure  personalty,  amongst  his  next-of- 
kin.  This  caution  apphes,  not  only  to  legal  estates 
for  years,  or  leaseholds,  but  also  to  equitable  interests 
in  such  estates  ;  for  it  is  a  general  rule  in  such  matters, 
that  'equity  follows  the  law.'  What  follows  in  this 
chapter  must,  accordingly,  be  understood  to  apply 
only  to  Things  Real,  strictly  so-called;  and,  indeed, 
amongst  these,  only  to  estates  of  inheritance,  and 
corresponding    equitable     interests     and     incorporeal 
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hereditaments.  For  life  interests,  though,  as  we  shall 
see,  they  occasionally  pass  by  descent,  cannot,  from 
their  very  nature,  be  the  subjects  of  inheritance. 

The  doctrine  of  inheritance  depends,  in  England, 
entirely  on  the  principle  of  consanguinity,  or  kinship  by 
blood,  i.e.,  the  relationship  of  persons  descended  from  a 
common  ancestor.  This  consanguinity  is  either  lineal 
or  collateral. 

Lineal  consanguinity  is  that  which  subsists  between 
persons,  of  whom  one  is  descended  in  a  direct  Une  from 
the  other  ;  as  between  father  and  son,  grandfather  and 
granddaughter,  and  the  Uke.  Collateral  consanguinity 
is  that  which  subsists  between  persons  who  are 
descended  from  a  common  ancestor,  but  who  are  not 
descended  from  one  another  ;  as  between  brothers, 
cousins,  uncles  and  nephews,  and  so  on.  Different 
systems  of  law  have  different  methods  of  reckoning 
collateral  degrees  of  consanguinity  ;  but  the  English 
method  (which  has  been  adopted  from  the  Canon 
Law)  is  as  follows.  We  begin  at  the  common  ancestor, 
and  reckon  downwards  ;  and  in  whatever  degree  the 
two  persons,  or  the  more  remote  of  them,  are  or  is 
distant  from  the  common  ancestor,  that  is  the  degree 
in  which  they  are  related  to  one  another.  Thus, 
brothers  are  related  in  the  first  degree,  for  from  the 
father  to  each  of  them  is  only  one  ;  uncle  and  nephew 
are  related  in  the  second  degree,  for  the  nephew  is  two 
degrees  removed  from  the  common  ancestor,  viz.,  his 
own  grandfather.  But  the  importance  of  reckoning 
degrees  of  collateral  kinship  is  now,  for  the  purposes 
of  descent  of  real  estate,  almost  at  an  end.  For  the 
new  method  of  tracing  the  inheritance,  prescribed 
by  the  Inheritance  Act,  1833,  which  governs  all 
descents  taking  place  on  a  death  which  has  happened 
since  the  31st  December,  1833,  entirely  ignores  direct 
relationship  between  collaterals,  and  provides  that  they 
shall  inherit  from  one  another  only  as  representing  the 
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common  ancestor.  Thus,  if  A.  die  intestate  and  with- 
out issue,  his  brother  B.,  if  he  inherits  A.'s  estate  at  all, 
will  do  so,  not  as  A.'s  brother,  but  as  representing 
their  common  father,  to  whom,  on  failure  of  A.'s  issue, 
the  estate  will  first  descend. 

No  inheritance  can  vest,  nor  can  any  person  be  the 
heir  of  another,  till  that  other  is  dead  ;  for  nemo  est 
haeres  viventis.  And,  until  such  death,  he  can  be  at 
the  most  but  an  heir  apparent  or  heir  presumptive. 
An  heir  apparent  is  one  whose  right  of  inheritance  is 
indefeasible,  provided  he  outhves  the  ancestor  ;  e.g., 
the  eldest  son,  who  must  by  the  course  of  the  Common 
Law  be  heir  to  the  father  whenever  the  latter  happens 
to  die.  An  heir  presumptive  is  one  who,  if  the  ancestor 
should  die  immediately,  would  be  his  heir,  but  whose 
right  of  inheritance  may  be  defeated  by  the  con- 
tingency of  some  nearer  heir  bemg  born  before  the 
ancestor's  death— as  a  brother  or  nephew,  whose 
presumptive  succession  may  be  destroyed  by  the  birth 
of  a  child,  or  a  daughter,  whose  present  hopes  may  be 
hereafter  cut  off  by  the  birth  of  a  son.  Nay,  even  if 
the  estate  hath  descended,  by  the  death  of  the  owner, 
to  such  brother  or  nephew,  or  daughter  ;  in  the  two 
former  cases,  the  estate  shall  be  divested  and  taken 
away  by  the  birth  of  the  owner's  posthumous  child. 
And,  in  the  latter  case,  it  shall  also  be  totally  divested 
by  the  birth  of  a  posthumous  son. 

The  antient  rules  of  inheritance,  which  are  still 
apphcable  in  tracing  the  inheritance  of  persons  who 
died  before  the  1st  January,  1834,  were  based,  partly 
on  the  Common  Law,  or  general  custom  of  the  realm, 
which  became  fixed  and  generally  recognized  about 
the  end  of  the  thirteenth  century,  partly  on  the 
special  customs  of  different  localities,  known  as  gavel- 
kind, borough-english,  and  the  like.  The  modern  rules 
of  descent  depend  largely,  but  not  entirely,  on  the 
Inheritance  Act,  18.33,  which  is  applicable  in  all  cases 
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in  which  the  person  whose  heir  is  to  be  found  died  after 
the  31st  December,  1833 ;  except  when  the  lands 
in  question  are  governed  by  some  special  custom,  as, 
for  example,  in  the  case  of  copyhold  estates  of  inheri- 
tance, which  are  still  governed,  as  to  their  descent,  in 
each  case  by  the  custom  of  their  respective  manors 
(except  in  so  far  as  these  have  been  altered  by  certain 
sections  of  the  Inheritance  Act,  1833),  or  in  the  cases  of 
gavelkind  and  borough-english,  or  burgage,  previously 
referred  to  (pp.  29-31).  In  treating  of  the  subject, 
therefore,  we  shall  state  the  canons  of  inheritance  as 
they  are  left  by  the  Inheritance  Act,  1833  ;  referring, 
however,  to  the  important  points  in  which  these  differ 
from  the  antient  rules. 

But  before  proceeding  to  state  the  actual  canons  of 
inheritance,  it  is  necessary  to  warn  the  student  that,  by 
the  provisions  of  a  recent  Act  of  ParUament,  the  Land 
Transfer  Act,  1897,  s.  1,  these  canons  have,  in  effect, 
become  now,  in  most  cases,  rules  affecting  only  the 
beneficial  interest  in  the  inheritance.  For  it  is  enacted 
by  that  statute,  that,  upon  the  death,  testate  or  in- 
testate, of  any  owner  of  real  estate  which  does  not  pass 
by  survivorship  to  any  other  person,  that  real  estate  (if 
capable  of  descending  at  all)  shall  become  vested  in  his 
personal  representatives  [i.e.,  his  executors  or  adminis- 
trators), for  the  purposes  of  the  administration  of  his 
estate.  It  is,  however,  provided  by  the  same  Act, 
(in  section  2),  that  such  representatives  shall  hold  the 
estate  (after  satisfaction  of  the  deceased's  HabiHties)  in 
trust  for  the  persons  beneficially  entitled  thereto  ;  and 
thus  the  canons  of  inheritance  are  ultimately  apphcable 
to  the  devolution  of  the  estate.  Moreover,  as  the  Land 
Transfer  Act  does  not  apply  to  the  legal  estate  in  copy- 
holds, and  it  is  doubtful  whether  it  appUes  to  estates  tail 
in  socage,  it  will  be  seen  that  the  canons  of  inheritance 
have  still  a  large  application  in  cases  of  intestacy  ; 
whether  the  latter  arise  through  entire  omission  of  the 
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deceased  to  make  a  will,  or  from  total  or  partial  failure 

of  the  provisions  of  his  will. 

Subject  to  these  preliminary  explanations,  wo  may 
now  proceed  to  state  the  canons  of  inheritance. 

I.  In  every  case  descent  shall  be  traced  from  the  pur- 
chaser. The  Inheritance  Act,  1833,  itself  defines  *  the 
purchaser  '  as  "  the  person  who  last  acquired  the  land 
"otherwise  than  by  descent."  Wherefore,  if  the 
deceased  owner  of  an  estate  in  fee  simple  came  to  it  by 
purchase,  that  is,  in  any  other  manner  than  by  descent, 
the  party  claiming  it  as  heir  must  make  him  the  pro- 
positus,  or  person  from  whom  consanguinity  is  to  be 
traced  ;  while  if  he  came  to  it  by  descent  from  some 
purchasing  ancestor,  that  ancestor  must  be  made  the 
propositus.  Thus,  if  John  Stiles,  in  the  annexed 
Table  of  Descent,  die,  leaving  an  estate  which  he 
acquired  by  purchase,  any  person  claiming  that  estate 
as  heir  must  prove  that  he  is  heir  to  John  Stiles.  But 
if  John  die  owner  of  an  estate  which  descended  to 
him  from  Geoffrey  his  father,  by  whom  it  was  originally 
purchased,  i.e.,  acquired  otherv/ise  than  by  act  of  the 
law,  the  claimant  must  prove  that  he  is  heir  to  Geoffrey 
the  father,  Geoffrey  becoming  in  that  case  the  propositus 
instead  of  John.  The  effect  of  which  rule  is  that  (in 
the  first  instance,  at  least)  no  relation  of  John  ex  parte 
maternd  could,  as  such,  inherit.  But  if  the  estate 
descended  to  John  from  Lucy  Baker,  his  mother,  and 
if  she  (Lucy)  was  the  purchaser,  the  descent  must  in 
that  case  be  traced  from  her  ;  and  John's  relations 
ex  parte  paternd  are  (at  least  in  the  first  instance) 
necessarily  excluded.  But,  inasmuch  as  it  often 
happens,  especially  in  long  descents,  that  it  is  uncertain 
by  whom  an  estate  was  originally  purchased,  the 
Inheritance  Act,  1833,  provides  (s.  2)  against  this 
difficulty  of  proof,  by  the  following  rule  of  evidence, 
viz.,  that  the  last  owner,  or  person  '  last  entitled  to  the 
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land/  sliall  be  deemed  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited  it  ;  and  the 
same  rule  is  to  be  constantly  apphed  to  every  step 
upwards  of  the  pedigree.  Therefore,  if  John  Stiles 
is  the  person  last  entitled  to  an  estate,  and  dies,  and 
it  does  not  appear  whether  he  purchased  it  or  not,  the 
claimant  must  prove  descent  from  him.  So  strictly 
is  this  canon  enforced,  that,  notwithstanding  the 
general  recognition  of  local  customs  contained  in  the 
Inheritance  Act,  1833,  s.  1,  it  has  been  held  to  apply 
even  to  copyhold  or  manorial  rules  of  inheritance 
[Muggleton  v.  Barnett  (1857)  2  H.  &  N.  653),  thereby 
causing  not  a  little  difficulty  in  some  cases. 

The  first  canon  is  mainly  founded  on  the  antient 
maxim,  that  none  shall  claim  as  heir  who  is  not  of  the 
blood  of  the  purchaser,  a  maxim  wliich  cannot  other- 
wise be  accounted  for  than  by  recurring  to  feudal 
principles.  For  when  feuds,  or  fiefs,  first  began  to  be 
hereditary,  it  was  made  a  necessary  quahfication  of 
the  heir  who  would  succeed  to  a  feud,  that  he  should 
be  lineally  descended  from  the  first  feudatory  or 
purchaser  ;  and  if  therefore  a  vassal  died  seised  of  a 
feud  of  his  own  acquiring,  or  feudum  novum,  it  could 
not  descend  to  any  but  his  own  offspring — not  even  to 
his  brother,  because  he  was  not  descended,  nor  derived 
His  blood,  from  the  first  acquirer.  But,  if  it  was 
feudum  antiquum,  that  is.  one  descended  to  the 
vassal  from  his  ancestors,  then  (on  failure  of  his  own 
descendants)  his  brother,  or  such  other  collateral 
relation  as  was  descended  and  derived  his  blood  from 
the  first  feudatory,  might  succeed  to  such  inheritance. 
The  true  feudal  reason  for  which  rule  was  tliis,  that 
what  was  given  to  a  man  for  his  personal  merit,  ought 
not  to  descend  to  any  but  the  heirs  of  his  body.  And 
therefore,  as  now  in  estates  tail,  (wliich  a  proper  feud 
very  much  resembled,)  so  in  the  feudal  donation, 
"  nomen    haeredis,    in    primd    investiturd    expressum, 
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*'  tantum  ad  descendentes  ex  corpora  primi  vassalli 
"  extenditur  .  .  .  et  non  ad  collaterales,  nisi  ex  corpore 
"  primi  vassalli  sive  stipitis  descendant. ^^ 

However,  in  process  of  time,  when  the  feudal  rigour 
somewhat  abated,  a  method  was  invented  to  let  into 
the  inheritance  the  collateral  relations,  on  failure  of  the 
lineal  descendants  of  the  grantee,  by  granting  to  the 
latter  a  feudum  novum  to  hold  ut  feudum  antiquum  ; 
that  is,  with  all  the  qualities  annexed  to  a  feud  derived 
from  ancestors.  And  then,  though  the  Kneal  ancestors 
themselves  were  always  excluded,  for  reasons  which 
will  hereafter  appear,  yet  the  collateral  relations  of 
the  purchaser,  that  is  the  lineal  descendants  of  those 
ancestors,  were  admitted  to  succeed,  even  in  infinitum, 
because  they  might  have  derived  their  blood  from  the 
first  (imaginary)  purchaser.  For  since  it  was  not 
ascertained,  in  such  general  grants,  whether  this  feud 
should  be  held  ut  feudum  paternum  or  feudum  avitum, 
but  merely  that  it  should  be  held  ut  feudum  antiquum, 
as  a  feud  of  indefinite  antiquity,  (that  is,  since  it  was 
not  ascertained  from  which  of  the  ancestors  of  the  real 
purchaser  this  feud  should  be  supposed  to  have 
descended,)  the  law  would  not  ascertain  it  either, 
but  would  suppose  any  of  his  ancestors  pro  re  natd 
to  have  been  the  first  purchaser.  And  therefore  it 
admitted  any  of  his  collateral  kindred  (who  had  the 
other  necessary  requisites)  to  the  inheritance  ;  because 
every  collateral  kinsman  must  have  been  descended 
from  some  one  of  his  Hneal  ancestors. 

The  old  feudal  principle  of  descent  from  the  pur- 
chaser having  thus  been  reduced  to  the  level  of  a  mere 
fiction,  it  ultimately  gave  way,  in  effect,  to  another 
maxim — seisina  facit  stipitem.  The  immense  im- 
portance attached  by  the  Common  Law  to  the  fact 
of  seisin,  or  feudal  possession,  of  which  we  have  pre- 
viously spoken,  and  the  superiority  of  the  remedies 
provided   for    its    protection,    resulted,    even    ))ofore 
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Littleton's  time,  in  the  firm  establishment  of  the  rule 
that  descent  should  in  all  cases  be  traced,  in  the  first 
instance,  from  the  person  last  seised.  And  the  seisin 
which  was  thus  required  to  make  the  stock  of  descent 
was  (as  in  the  case  of  curtesy)  actual  seisin,  or  seisin 
in  deed,  not  mere  seisin  in  law,  or  title  to  possession. 
Thus,  if  Geoffrey  Stiles,  the  father,  had  died  seised  of 
land  of  which  he  was  the  jDurchaser,  and  which 
descended  to  John  as  his  heir,  and  John  died  before 
entry,  the  next  claimant  had  to  make  himself  heir 
to  Geoffrey  ;  but  if  John  had  entered  and  obtained 
actual  seisin,  it  would  then  have  been  necessary  to 
claim  as  heir,  not  to  Geoffrey,  but  to  John.  And  the 
difference  was  material ;  because  the  heir  to  the  person 
last  seised  and  the  heir  to  the  purchaser  were  not 
necessarily  the  same  person.  If  John,  for  example, 
died  leaving  a  haK-brother,  his  father's  son,  the  latter 
might  possibly,  on  John's  decease,  be  next  heir  to 
Geoffrey,  the  father  ;  but  it  was  impossible,  as  the  law 
then  stood,  that  he  should  be  heir  to  John,  descent 
not  then  being  allowed  between  those  related  by  the 
half-blood.  The  rule  of  which  we  speak  did  not  make 
it  the  less  necessary,  indeed,  that  the  claimant  should 
be  of  the  blood  of  the  purchaser ;  for  this,  in  every  case 
of  descent,  was  universally  required.  But,  if  he  had 
that  qualification,  and  could  make  himself  heir  to 
the  person  last  seised,  he  was  entitled  to  succeed, 
at  any  rate  for  the  time,  whether  he  could  make  him- 
self heir  to  the  purchaser  or  not  ;  while,  on  the  other 
hand,  his  being  heir  to  the  purchaser  was  not  sufficient, 
unless  he  was  also  heir  to  the  person  last  seised.  Thus, 
if  John  Stiles  had  purchased  land  and  died  actually 
seised,  leaving  no  other  kindred  than  his  father's 
brother  and  his  own  brother  of  the  half-blood  (his 
father's  son),  the  uncle  would  have  been  his  heir ; 
for  the  brother  (by  the  rule  already  noticed)  could  not 
have  claimed  in  that  character.     But,  if  the  uncle  had 
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also  obtained  seisin  and  died,  without  other  kindred 
than  John's  half-brotlier,  the  latter  would  then  have 
been  entitled  to  succeed  ;  for  he  would  have  been  heir 
to  the  person  last  seised,  and  of  the  blood  of  the 
purchaser,  though  not  the  heir  of  the  purchaser.  On 
the  other  hand,  if  John  Stiles  had  inherited  land  pur- 
chased by  Geoffrey,  who  died  seised,  but  John  himself 
had  died  without  obtaining  seisin,  his  half-brother 
(his  father's  son)  would  have  inherited,  to  the  exclusion 
of  his  uncle ;  because  he  was  not  merely  of  the  blood 
of  the  purchaser,  but  heir  to  the  person  last  seised,  viz., 
his  father  Geoffrey,  who  was  also  John's  father. 

It  is  to  be  observed,  however,  that  in  many  cases  to 
trace  descent  from  the  person  last  seised  amounted  in 
effect  to  the  same  thing  as  tracing  descent  from  the 
purchaser.  For,  where  the  last  owner  happened  to 
have  been  in  fact  the  purchaser  of  the  estate,  he  would 
usually  also  be  the  person  last  actually  seised.  Thus 
if  it  were  an  estate  in  possession  acquired  by  feoffment, 
this  included  a  real  delivery  to  him  of  the  actual  seisin  ; 
and  supposing  it  to  have  been  acquired  by  devise 
(under  the  Statute  of  Wills),  or  by  a  conveyance  under 
the  Statute  of  Uses  (of  the  nature  of  which  we  shall 
speak  hereafter),  the  case  would  be  in  effect  the  same, 
for  the  actual  seisin  (so  far  at  least  as  would  suffice 
to  make  him  the  root  of  descent)  would  here  be  trans- 
ferred to  him,  without  entry,  by  mere  construction  of 
law.  So  if  his  estate  were  a  so-called  reversion  or 
remainder  in  fee  expectant  on  a  term  of  years,  he  would 
be  clothed  with  an  actual  seisin  of  the  fee,  through  the 
medium  of  the  possession  of  the  particular  tenant  ; 
provided  the  latter  had  acknowledged  his  title.  In 
all  such  cases,  therefore,  if  the  claimant  made  himself 
heir  to  the  purchaser,  he  would  also  make  himself 
heir  to  the  person  last  actually  seised  ;  and  so  would 
satisfy  both  the  conditions  required  to  make  out  a 
descent  in  fee  simple. 

B.C. — VOL.  II.  R 
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The  new  rule  of  descent  discards  the  medieval 
maxim,  seisina  facit  stipitem,  and  establishes  that 
descent  shall  be  traced  from  the  last  purchaser — a  rule 
simple  and  uniform,  and  at  the  same  time  easy  and 
certain  in  its  application ;  while,  under  the  older 
maxim,  it  was  sometimes  difficult  to  determine  what 
would  amount  to  a  seisin  sufficient  to  constitute  a 
stipes.  And  it  was  highly  unsatisfactory  besides, 
that  the  right  to  the  succession  should  in  any  case 
depend  on  so  precarious  a  circumstance  as  the  omission 
of  the  owner  to  make  entry,  before  his  death,  on  the 
land  he  had  acquired  by  inheritance.  But  it  must  be 
remembered  that,  in  the  cases  in  which  inheritance 
depends  upon  a  death  before  1834,  the  older  rule — 
seisina  facit  stipitem — still  prevails. 

Before  we  dismiss  this  first  rule  or  canon  of  descent, 
it  is,  however,  well  to  point  out,  that  the  Inheritance 
Act,  1833,  has  made  special  provision  for  three  cases 
in  v/hich  it  might  be  questioned  who  the  purchaser 
actually  was  ;  and  this  quite  independently  of  the  pre- 
sumption previously  noticed,  that  in  every  case  the 
person  last  entitled  is  the  purchaser,  until  the  contrary 
is  proved.  Under  the  old  law,  if  A.  devised  lands  to 
the  person  who,  on  his  (A.'s)  death,  actually  became 
his  heir,  for  the  same  estate  which  he  would  have  taken 
by  descent  if  A.  had  died  intestate,  the  devise  would 
have  been  inoperative,  and  the  devisee  would  have 
taken,  not  by  purchase,  but  by  descent.  The  contrary 
rule,  however,  is  now  estabhshed  by  the  Inheritance 
Act,  1833,  s.  3,  which  says,  that  "when  any  land  shall 
"  have  been  devised  by  any  testator  who  shaU  die 
"  after  31st  December,  1833,  to  the  heir,  or  to  the 
"person  who  shall  be  the  heir,  of  such  testator,  such 
"  heir  shall  be  considered  to  have  acquired  the  land 
"  as  a  devisee,  and  not  by  descent  "  ;  and  accordingly 
he  will  now  be  the  purchaser  for  the  purposes  of  tracing 
future   inheritance.     The   importance    of   this   is   not 
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now  very  great  ;  but,  in  the  days  when  an  heir  of 
land  was  responsible  at  least  for  some  of  his  ancestor's 
debts,  while  a  devisee  was  in  no  way  responsible  for 
any  of  his  testator's  liabilities,  the  importance  of  the 
old  rule  was  obvious. 

Again,  where  land  was  limited  by  any  assurance 
to  the  conveying  party,  or  to  his  heirs,  the  rule  of 
the  Common  Law  was,  that  such  grantor,  feoffor,  or 
testator  acquired  nothing  by  such  assurance,  but  was 
entitled  as  of  his  former  estate  ;  because  such  interest 
was,  necessarily,  a  reversion,  which,  as  we  have  seen, 
always  arises  by  operation  of  law.  But  it  has  now 
been  provided  by  the  same  section  (3)  of  the  Inheritance 
Act,  that  "  when  any  land  shall  have  been  limited 
"  by  any  assurance  executed  after  the  31st  of  December, 
"  1833,  to  the  person  or  to  the  heirs  of  the  person  who 
"  shall  thereby  have  conveyed  the  same  land,  such 
"  person  shall  be  considered  to  have  acquired  the  same 
"  as  a  purchaser,  by  virtue  of  such  assurance,  and 
' '  shall  not  be  considered  to  be  entitled  thereto  as  of 
"  his  former  estate  or  part  thereof." 

Finally,  if  there  be  a  hmitation  in  an  assurance 
executed  after  31st  December,  1833,  or  in  the  will  of  a 
testator  who  died  after  that  date,  to  the  '  heirs  '  or 
'  heirs  of  the  body  '  of  any  one,  there,  although  such 
heir  or  heirs  take  by  purchase  (because  no  estate  is 
hmited  to  their  ancestor),  yet,  by  the  provision  of 
the  Inheritance  Act,  s.  4,  in  case  of  future  descents, 
the  person  whose  heirs  they  are  will  be  treated  as  the 
purchaser  ;  until  the  estate  has  again  changed  hands 
by  purchase.  The  effect  of  this  rule  is,  that  if  land  be 
limited  to  A.  for  life,  remainder  to  the  heirs  of  B., 
B.'s  heir,  though  he  takes  by  purchase,  will  not,  on  his 
own  death  intestate,  be  the  stock  of  descent ;  but  the 
descent  will  be  traced  from  B.  The  Rule  in  Shelley's 
Case  (pp.  132-134)  will  not  apply  ;  because  no  estate 
is  limited  to  B.  himself. 
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II.  The  second  rule  or  canon  of  descent  is  :  that 
inheritances  shall  in  the  first  'place  lineally  descend  to  the 
issue  of  the  purchaser  in  infinitum.  And  this  principle 
of  placing  the  hneal  descendants  first  in  succession  to 
their  ancestor  is,  under  all  systems  of  descent,  invari- 
ably adopted,  and  may  be  said  to  be  of  universal 
obligation  or  propriety.  For  the  possessions  of  the 
parents  naturally  go,  upon  their  decease,  in  the  first 
place  to  their  offspring,  as  those  to  whom  they  have 
given  being,  and  for  whom  they  are  therefore  bound 
to  provide.  But,  when  we  say  that  the  inheritance 
will  descend  to  the  issue  of  the  purchaser  ad  infinitum, 
we  must,  of  course,  understand,  that  the  existence  of 
issue  in  a  nearer  degree  to  the  stock  of  descent,  entirely 
excludes  the  remoter  degree  which  is  descended  from 
it.  Thus,  no  grandson  can  claim  as  heir  to  his  paternal 
grandfather,  if  his  (the  grandson's)  own  father  be  living ; 
although,  if  his  mother  be  dead,  the  grandson  may  well 
claim  to  be  heir  of  her  father,  i.e.,  his  own  maternal 
grandfather.  It  is  to  be  observed,  however,  that,  where 
the  inheritance  descends  per  stirpes,  in  manner  to  be 
explained  in  the  fourth  canon,  as  in  the  case  of  co- 
heiresses, the  nearer  degree  does  not  exclude  the 
remoter,  unless  it  is  in  the  same  line.  Thus,  in  the 
Table  of  Descent,  if  Margaret  and  Charlotte,  John 
Stiles'  daughters,  have  both  been  married  and  become 
the  parents  of  children,  and  Margaret  has  predeceased 
her  father,  leaving  Charlotte  surviving,  then,  in  the 
event  of  John  Stiles  leaving  no  sons,  or  issue  of  sons, 
him  surviving,  Margaret's  children  will  take  her 
moiety  of  the  estate  ;  though  Charlotte  is  one  degree 
nearer  to  John  Stiles  than  they  are. 

III.  The  third  rule  or  canon  of  descent  is  :  that 
between  persons  in  the  same  degree,  males  are  pre- 
ferred to  females ;  among  males  in  the  same  degree, 
the  elder  is  preferred  to  the  younger,  but  females  in  the 
same  degree  take  equally. 
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The  preference  of  males  to  females  is,  perhaps, 
attributable  to  that  imperfect  system  of  feuds  which 
obtained  here  before  the  Conquest,  especially  as  the 
same  preference  exists  in  gavelkind ;  for  we  find 
that  in  the  so-called  Laws  of  King  Henry  the  First, 
it  is  plainly  recognized.  But  its  complete  adoption 
is  clearly  due  to  the  policy  of  the  feudal  law,  according 
to  which  females  could  never  succeed  to  a  proper  feud, 
being  incapable  of  performing  those  mihtary  services 
for  the  sake  of  which  that  system  was  estabHshed. 
Nevertheless,  our  law  does  not  extend  to  the  total 
exclusion  of  the  female,  as  the  SaUc  law  does  in  some 
cases  ;  it  only  postpones  them  to  males.  For,  though 
daughters  are  excluded  by  sons,  yet  they  succeed 
where  there  is  no  son  or  issue  of  a  son  ;  our  law  thus 
steering  a  middle  course  between  the  actual  rejection  of 
females  and  the  putting  them  on  a  level  with  males. 

Thus,  to  take  an  illustration  from  our  Table  of 
Descent,  on  the  death  of  John  Stiles,  the  purchaser, 
intestate,  his  eldest  son,  Matthew,  if  living,  will 
succeed  to  the  whole  of  his  estate,  whether  it  be  in  fee 
simple  or  fee  tail  general.  If,  however,  Matthew  be 
dead,  leaving  no  issue,  the  whole  inheritance  will 
descend  on  Gilbert.  If  both  Matthew  and  Gilbert  be 
dead  without  issue,  Margaret  and  Charlotte  will  take 
equally,  as  co-parceners  (pp.  144-147).  But,  if  either 
Matthew  or  Gilbert  have  left  issue,  that  issue  will 
succeed  immediately  after  the  claim  of  their  deceased 
parent  has  been  proved  to  be  incapable  of  enforcement, 
owing  to  his  death  ;  and,  among  them,  the  same  rules 
of  preference  will  be  observed.  Finally,  if  Matthew 
and  Gilbert  are  both  dead,  leaving  no  issue,  but 
Margaret  has  died,  leaving  a  son,  Margaret's  son  will, 
as  we  have  said,  inherit  his  mother's  share  of  the 
inheritance,  as  co-parcener  with  his  aunt  Charlotte, 

IV.  The  fourth  rule  or  canon  of  descent  is  :  that  the 
issue  AD  INFINITUM  of  any  deceased  person  in  the  line  of 
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descent  represent  their  deceased  ancestor,  being  preferred 
amongst  themselves  strictly  in  accordance  with  the  third 
canon. 

Thus,  the  child,  grandchild,  or  great-grandchild, 
either  male  or  female,  of  the  eldest  son,  succeeds  before 
the  younger  son  ;  and  these  representatives  shall  take 
neither  more  nor  less  than,  but  just  so  much  as,  their 
ancestors  would  have  done.  As  if  there  be  two  sisters, 
Margaret  and  Charlotte,  and  Margaret  dies  leaving  six 
daughters,  and  then  John  Stiles,  the  father  of  the  two 
sisters,  dies  without  other  issue  ;  these  six  daughters 
shall  take  among  them  exactly  the  same  as  their 
mother  Margaret  would  have  done  had  she  been  living, 
that  is,  a  moiety  of  the  land  of  John  Stiles,  in  co- 
parcenary with  Charlotte.  So  that,  upon  partition 
made,  if  the  land  be  divided  into  twelve  parts, 
Charlotte,  the  surviving  sister,  shall  have  six,  and  her 
six  nieces,  the  daughters  of  Margaret,  shall  have  one 
a-piece. 

This  taking  by  representation  is  called  succession  per 
stirpes,  since  all  the  branches  inherit  the  same  share 
that  their  root  (stirps),  whom  they  represent,  would 
have  done.  And  by  dividing  the  inheritance  according 
to  the  roots  or  stirpes,  the  rule  of  descent  is  kept 
uniform  and  steady.  For  the  issue  of  the  eldest  son 
excludes  all  other  pretenders,  as  the  son  himseK,  if 
living,  would  have  done.  But  the  issues  of  two 
daughters  divide  the  inheritance  between  them,  as 
their  mothers,  if  living,  would  have  done.  And 
among  the  several  issues  or  representatives  of  the 
respective  roots,  the  same  preference  of  males  to 
females  and  the  same  right  of  primogeniture  in  males 
obtain,  as  would  have  obtained  at  the  first  among  the 
roots  themselves,  the  sons  or  daughters  of  the  deceased. 
As  if  a  man  hath  two  sons,  A.  and  B.,  and  A.  dies, 
leaving  two  sons,  and  then  the  grandfather  dies,  the 
eldest  son  of  A.  shall  succeed  to  the  whole  of  his  grand- 
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father's  estate.  And  if  a  man  hath  only  three  daughters, 
C,  D.,  and  E.,  and  C.  dies,  leaving  two  sons,  D. 
leaving  two  daughters,  and  E.  leaving  a  daughter  and 
a  son  ;  in  such  case  the  eldest  son  of  C.  shall  succeed 
to  one-third,  the  two  daughters  of  D,  to  another  third, 
and  the  son  of  E.  to  the  remaining  third.  TMs  right 
of  representation  does  not  appear  to  have  been  fully 
established  in  the  time  of  Henry  the  Second,  when 
Glanville  wrote  ;  and,  in  the  title  to  the  Crown  es- 
pecially, we  find  frequent  contests  between  the  younger 
(but  surviving)  brother,  and  his  nephew  (being  the 
son  and  representative  of  the  deceased  elder  brother). 
In  the  reign  of  King  John,  the  discussion  of  this  point 
was  rendered  exceptionally  delicate  by  the  conduct  of 
that  monarch  towards  his  nephew  Arthur,  the  son  of 
his  elder  brother.  This  was  known  as  the  '  King's  case,' 
and,  for  obvious  reasons,  required  careful  handhng. 
But,  by  the  time  of  King  Henry  the  Third,  the  right  of 
representation  was  indisputably  settled. 

V.  The  fifth  rule  or  canon  of  descent  is  :  that  on 
failure  of  the  issue  of  the  purchaser,  the  inheritance 
shall  descend  to  his  Clearest  lineal  ancestor  arid  that 
ancestor's  issue,  ad  infinitum. 

This  descent  to  the  lineal  ancestor,  although  it 
appears  to  have  prevailed  among  the  Anglo-Saxons, 
has  been  only  recently  introduced  into  our  law  ;  for  it 
was  an  express  rule  of  the  feudal  law,  that  succes- 
sionis  feudi  talis  est  natura  quod  ascendentes  non  suc- 
cedunt.  And  so  early  as  Glanville's  time  we  find  it 
laid  down  as  an  established  rule  that  haereditas  nunquam 
ascendit.  Nor  was  the  feudal  maxim  unreasonable 
in  itself.  For  if  the  feud  of  which  the  son  died  seised 
was  really  feudum  antiqiium,  or  one  descended  to  him 
from  his  ancestors,  the  father  could  not  possibly 
succeed  to  it,  because  it  must  have  passed  through 
him  in  the  course  of  its  descent  to  the  son  ;  unless 
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indeed  it  were  feudum  viatertium,  when  the  father 
would  be  excluded,  as  not  deriving  his  blood  from  the 
purchaser.  And  if  the  feud  were  really  feudum  novum 
but  held  ut  feudum  antiquum,  the  same  reasoning 
was  held  to  apply  ;  wliile  if  the  feud  of  which  the  son 
died  seised  were  feudum  novum  strictly  so-called, 
it  would  not  go  to  the  father,  because  of  the  rule  that 
only  descendants  of  the  original  feudatory  could  succeed 
to  the  feud.  But  the  rule  which  excluded  the  father, 
was  felt,  in  later  times,  to  be  opposed  to  natural  justice, 
which  seemed  to  dictate  that  a  man's  progenitors 
should  be  allowed  to  inherit  his  estate,  by  a  right 
second  only  to  that  of  his  posterity.  And  such 
accordingly  is  now  the  law,  the  Inheritance  Act,  1833, 
s.  6,  having  provided,  that  "  every  Hneal  ancestor 
"  shall  be  capable  of  being  heir  to  any  of  his  issue  ; 
"  and  in  every  case  where  there  shall  be  no  issue  of  the 
"  purchaser,  his  nearest  hneal  ancestor  shall  be  his 
"  heir  in  preference  to  any  person  who  would  have 
"  been  entitled  to  inherit,  either  by  tracing  his  descent 
"  through  such  hneal  ancestor,  or  in  consequence  of 
"there  being  no  descendant  of  such  lineal  ancestor  ;  so 
"  that  the  father  shall  be  preferred  to  a  brother  or  sister, 
"and  a  more  remote  hneal  ancestor  to  any  of  his  issue, 
"other  than  a  nearer  hneal  ancestor  or  his  issue." 

VI.  The  sixth  rule  or  canon  of  descent  is  :  that, 
among  the  lineal  ancestors  of  the  purchaser,  the  paternal 
line  is  always  preferred  to  the  maternal.  This  preference 
of  the  paternal  hne,  though  derived  from  the  principles 
of  feudalism,  is  now  based  on  the  express  provisions 
of  the  Inheritance  Act,  1833,  s.  7,  that  "none  of  the 
"  maternal  ancestors  of  the  person  from  whom  the 
"  descent  is  to  be  traced,  nor  any  of  their  descendants, 
"  shall  be  capable  of  inheriting  until  all  his  paternal 
"  ancestors  and  their  descendants  shall  have  failed  ; 
"  and  also  that  no  female  paternal  ancestor  of  such 
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"person,  nor  any  of  her  descendants,  shall  be  capable 
"of  inherithig  until  all  his  male  paternal  ancestors 
"  and  their  descendants  shall  have  failed  ;  and  that 
"  no  female  maternal  ancestor  of  such  person,  nor  any 
"  of  her  descendants,  shall  be  capable  of  inheriting 
' '  until  his  male  maternal  ancestors  and  their  de- 
"  scendants  shall  have  failed."  It  is,  probably,  also 
to  this  preference  of  males  to  females  that  we  owe  the 
mysterious  and  not  very  important  rule  laid  down 
in  the  following  section  of  the  Act,  to  the  effect  that 
"  where  there  shall  be  a  failure  of  male  paternal 
"  ancestors  of  the  person  from  whom  the  descent  is  to 
"  be  traced,  and  their  descendants,  the  mother  of  his 
"  more  remote  male  paternal  ancestor,  or  her  de- 
"  scendants,  shall  be  the  heir  or  heirs  of  such  person, 
"  in  preference  to  the  mother  of  a  less  remote  male 
' '  paternal  ancestor  or  her  descendants  ;  and  where 
"  there  shall  be  a  failure  of  male  maternal  ancestors 
"  of  such  person,  and  their  descendants,  the  mother  of 
"  his  more  remote  male  maternal  ancestor,  and  her 
"  descendants,  shall  be  the  heir  or  heirs  of  such  person, 
"  in  preference  to  the  mother  of  a  less  remote  male 
"  maternal  ancestor,   and  her  descendants." 

VII.  The  seventh  rule  or  canon  of  descent  is  :  that, 
among  collaterals,  those  of  the  half-blood  of  the  purchaser 
may  inherit,  hut  only  after  collaterals  of  the  whole 
blood  in  the  same  degree  ;  that  is,  next  after  the  col- 
laterals of  the  whole  blood  ivhen  the  common  ancestor 
is  a  male,  and  next  after  the  common  ancestor,  when  the 
latter  is  a  female. 

This  canon,  which  is  one  of  the  most  important  of 
the  changes  introduced  by  the  Inheritance  Act,  1833, 
in  s.  9,  is  a  logical  consequence  of  the  two  former 
rules  ;  one  of  which  admits  the  lineal  ancestor  to 
succeed,  and  the  other  recognizes  the  issue  of  a  deceased 
person   as   representing   their   ancestor.     As   between 
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ancestor  and  issue,  there  can,  of  course,  be  no  half- 
blood  ;  and  therefore  it  became  necessary  to  admit, 
as  heirs  of  the  purchaser,  persons  who  might  be  of 
the  haK-blood  to  him.  Under  the  old  law,  where 
succession  took  place  directly  between  collaterals, 
the  haK-blood  was  sternly  rejected,  except  in  one  or 
two  very  rare  cases.  The  change  is  so  important, 
that  a  few  words  must  be  said  in  explanation  of  it. 

A  kinsman  of  the  whole  blood  is  he  that  is  derived, 
not  only  from  the  same  ancestor,  but  from  the  same 
couple  of  ancestors.  For,  as  every  man's  blood  is 
compounded  of  the  bloods  of  his  respective  ancestors, 
so  he  only  is  of  the  whole  or  entire  blood  with  another, 
who  hath,  so  far  as  the  distance  of  degrees  will  permit, 
all  the  same  ingredients  in  the  composition  of  his 
blood,  that  the  other  hath.  Thus,  to  refer  again  to  our 
Table  of  Descent,  the  blood  of  John  Stiles  being  com- 
posed of  those  of  Geoffrey  Stiles,  his  father,  and  Lucy 
Baker,  his  mother,  therefore  his  brother  Francis,  being 
descended  from  both  the  same  x^arents,  hath  entirely 
the  same  blood  with  John  StUes.  But  if,  after  the 
death  of  Geoffrey,  Lucy  Baker  marries  another  hus- 
band, Lewis  Gay,  and  hath  issue  by  him,  the  blood  of 
this  issue,  being  composed  of  the  blood  of  Lucy  Baker 
(it  is  true)  on  the  one  part,  but  of  that  of  Lewis  Gay 
(instead  of  Geoffrey  Stiles)  on  the  other  part,  it  hath 
therefore  only  half  the  same  ingredients  with  that  of 
John  Stiles. 

In  the  admission  of  the  half-blood,  the  Inheritance 
Act  has  introduced  a  new  principle  of  inheritance. 
For,  as  the  law  before  stood,  the  half-blood  of  the 
'propositus,  or  stock  of  descent  (like  the  lineal  ancestor), 
were  totally  excluded,  and  the  land  would  rather 
have  escheated  to  the  lord  than  have  gone  to  any 
kinsman  (however  near)  of  the  haK-blood.  Nay,  even 
when  a  father  died,  and  his  lands  descended  to  his 
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eldest  son  A.,  who  entered  thereon,  and  died  seised 
without  issue,  still  B.,  the  son  of  the  same  father  by 
another  wife,  could  not  have  been  heir  to  these  lands, 
because  he  was  only  of  the  half-blood  to  A.,  the  last 
person  seised.  But  they  would  have  descended  to  a 
sister  (if  any)  of  the  whole  blood  to  A.  ;  for  in  such 
cases  the  old  maxim  apjjlied  that  possessio  fratris  facit 
sororem  esse  Jiaeredem.  Yet,  if  A.'  had  died  without 
entry,  then  B.  might  have  inherited  ;  not  as  heir  to  A. 
his  half-brother,  but  as  heir  to  their  common  father, 
who  was  the  person  last  actually  seised.  But  now, 
by  virtue  of  the  Act,  the  half-blood  wiU  inherit,  next 
after  the  whole  blood.  And  the  wording  of  the  latter 
part  of  our  canon,  which  is  taken  directly  from  the 
Act,  though  at  first  sight  a  little  puzzhng,  will  be 
found  on  appUcation  to  be  merely  the  result  of  the 
general  rules  of  inheritance.  For,  to  turn  once  more 
to  our  Table  of  Descent,  if,  on  the  death  of  John  Stiles, 
all  his  issue  are  dead,  his  father,  Geoffrey  Stiles,  will 
be  his  heir.  But,  if  Geoffrey  also  be  dead,  Francis  and 
Oliver  Stiles,  and  their  issue,  and,  after  them,  Bridget 
and  Ahce,  and  their  issue,  will  be  the  heirs  of  John, 
as  representing  Geoffrey.  If  these,  however,  be  all 
dead,  we  then  come,  by  the  half-blood  rule,  to  Geoffrey 
junior  (No.  8),  and  his  issue,  or,  failing  them,  to  his 
sisters  (Nos.  9  and  9)  and  their  issue.  In  these  cases, 
it  is  to  be  observed,  the  common  ancestor  (Geoffrey 
senior)  is  a  male.  And  it  is  not  until  the  whole  of 
John's  paternal  ancestors  are  exhausted,  that  we  turn 
to  his  mother,  Lucy,  who  will  have  the  first  claim 
(by  the  fifth  canon)  among  his  maternal  relatives. 
But  if  she  be  dead,  there  can  be  no  recourse  to  her 
issue  of  the  whole  blood  to  John  ;  for  tJiey,  being 
descendants  of  John's  father,  are  already  exhausted. 
And  so  we  come  to  Lucy's  issue  by  Lewis  Gay,  who 
take  next  after  her  ;  the  common  ancestor,  in  this 
case,  being  a  female. 
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The  Inheritance  Act  of  1833  has,  apparently,  worked 
so  well  in  practice,  that  the  decisions  upon  it  are  few ; 
and  very  little  alteration  has  been  made  in  its  pro- 
visions. It  is,  however,  necessary  to  call  attention  to 
one  rather  important  amendment  introduced  by 
statute  in  the  year  1859.  It  "s\ill  be  remembered  that 
the  Inheritance  Act  makes  the  purchaser  in  every 
case  the  stock  of  descent.  Difficulties  about  proof 
of  title  are  also  provided  for  by  the  second  section  of 
that  Act,  which  lays  it  down,  that,  in  every  case,  the 
person  last  entitled  is  to  be  deemed  to  have  been  the 
purchaser  ;  unless  the  contrary  is  proved.  But  sup- 
pose that  the  purchaser  is  perfectly  well  known,  and 
that  he  is  absolutely  without  heirs,  lineal  or  collateral. 
As  the  law  stood  until  1859,  there  must  have  been  an 
escheat  of  the  inheritance.  But,  by  the  Law  of  Pro- 
perty Amendment  Act  of  that  year  (commonly  known 
as  'Lord  St.  Leonards'  Act '),  it  is  provided  (s.  19)  that 
"  where  there  shall  be  a  total  failure  of  heirs  of  the 
"  purchaser  (or  where  any  land  shaU  be  descendible 
"as  if  an  ancestor  had  been  the  j)urchaser  thereof, 
"  and  there  shall  be  a  total  failure  of  the  heirs  of  such 
"  ancestor),  then  and  in  every  such  case  the  land 
"  shaU  descend,  and  the  descent  shaU  thenceforth  be 
"  traced,  from  the  person  last  entitled  to  the  land  as  if  he 
"  had  been  the  purchaser  thereof."  The  result  of  this 
somewhat  technically  worded  section  is  this,  that  if, 
for  example,  A.,  who  has  inherited  lands  from  his 
father,  the  purchaser,  die  intestate  and  without  issue, 
his  mother  and  her  relations  will  be  able  to  succeed 
on  failure  of  his  paternal  relations,  because  they  are 
of  the  blood  of  A.  ;  whereas,  but  for  the  Act  of  1859, 
they  could  never  have  done  so,  because  they  are  not 
of  the  blood  of  the  actual  purchaser. 

Having  now  brought  our  account  of  the  present  law 
of  inheritance  to  a  close,  we  may  remark,  as  the  result 
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of  the  investigation,  that,  upon  the  death  of  the  owner 
of  an  estate  in  fee  simple,  we  are  to  ascertain  tlie  heir, 
by  considering,  first,  who  was  the  '  purchaser  '  ?  We 
are  then  to  look  for  his  heir,  first,  among  his  issue, 
where  the  heir  will  be  his  offspring  next  to  him  in 
blood,  but  subject  to  the  principles  which  obtain  as  to 
sex,  primogeniture,  and  representation.  Failing  his 
issue,  we  must  look  among  his  lineal  ancestors  or  their 
issue,  where  the  heir  will  be  his  lineal  ancestor  next  in 
blood  in  the  preferable  line,  or  the  issue  of  such  ancestor, 
if  deceased  ;  the  principle  which  prefers  the  whole  to 
the  half-blood  being  also  at  each  step  regarded.  And 
then,  on  the  total  failure  of  any  heir  of  the  purchaser 
proper,  the  person  last  entitled  (although  entitled  by 
inheritance)  is  to  be  deemed  the  purchaser  ;  and  the 
like  investigation  on  that  basis  is  to  be  repeated, 
through  all  its  successive  stages.  If  the  reader  will 
apply  these  rules  to  the  Table  of  Descent,  he  will  find 
that,  whether  he  regards  John  Stiles  as  the  actual 
purchaser,  or  as  the  fictitious  purchaser  under  the 
Act  of  1859,  the  order  of  succession  will  follow  in  the 
sequence  of  the  numbers  attached  to  the  different 
persons  named  in  the  pedigree. 

Before  we  conclude  this  chapter,  it  will  be  proper 
to  notice  also  two  points  of  law  connected  with  title 
by  inheritance. 

1.  Where  a  man  acquires  lands  by  inheritance,  the 
lands  retain  the  inheritable  quaUty  which  they  had 
in  the  purchaser  or  propositus  :  wherefore,  a  paternal 
inheritance  never  passes  over  to  the  maternal  heirs  of 
the  person  last  entitled,  nor  will  a  maternal  inheritance 
pass  over  to  the  paternal  heirs  of  such  person,  except 
under  the  provisions  of  the  statute  last  referred  to. 
In  which  respect  the  title  by  inheritance  diifers  re- 
markably from  that  by  purchase  ;  for  by  the  latter 
the  estate  acquires  a  new  inheritable  quality,  and  is 
descendible  to  the  owner's  heirs  in  general,  that  is, 
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first  to  those  of  the  paternal,  and  then  to  those  of  the 
maternal  hne.  It  follows,  that  if  a  person  who  has 
acquired  an  estate  by  inheritance  conveys  it  to  a 
purchaser,  the  Hne  of  descent  is  broken  ;  and,  even  if 
that  j)urchaser  conveys  it  back  again  to  him,  the 
interruption  still  continues.  For  the  former  owner 
will  then  hold  it  as  by  purchase,  and  not  as  by  descent, 
and  will  therefore  be  able  to  transmit  it  to  his  heirs  on 
either  the  paternal  or  the  maternal  side.  Thus,  if  a 
man  seised  of  lands  as  heir  of  his  mother  (which,  con- 
sequently, no  relation  on  the  father's  side  can,  as  such, 
inherit,  except  under  the  provisions  of  the  Law  of 
Property  Amendment  Act  of  1859)  conveys  them  to 
another,  and  afterwards  obtains  a  reconveyance  of 
them,  to  hold  to  him  and  his  heirs,  and  then  dies 
without  issue,  his  heir  on  the  part  of  his  father  shall 
inherit,  in  preference  to  those  on  the  mother's  side, 
not  merely,  as  he  might  under  Lord  St.  Leonards'  Act, 
after  the  total  failure  of  his  mother's  heirs.  But  a 
mere  alteration  in  the  quahty  or  circumstances  of 
an  estate  will  not  break  the  descent.  And  therefore, 
if  parceners  make  partition  of  their  land,  they  are 
still  in  of  their  respective  shares  by  their  original  title 
of  inheritance,  though  their  shares  are  no  longer  held 
in  co-parcenary,  but  in  severalty.  The  same  rule 
holds  of  estates  acquired  by  escheat  or  enclosure  ;  pro- 
vided that  such  estates  have,  by  such  events,  become 
part  of,  or  descendible  as,  other  land  acquired  by 
descent. 

2.  An  estate  in  fee  simple  descending  on  the  heir, 
comes  to  him  subject  to  the  debts  of  the  ancestor 
from  whom  it  is  descended  ;  or  perhaps  it  would  now 
be  more  correct  to  say,  is  not  handed  over  to  him  until 
all  the  claims  of  the  deceased's  creditors  have  been 
satisfied.  This  liability  has  always  been  recognized 
in  respect  of  such  of  the  ancestor's  obligations  as 
(in^legal  language)  have  accrued  by  specialty— a  term 


CHAP.    XIII.— TITLE    BY   INHERITANCE.  255 

which  includes  an  obligation  arising  by  '  matter  of 
record'  (such  as  a  judgment  or  other  proceeding  re- 
corded in  a  court  of  justice),  as  well  as  an  obligation 
arising  on  a  deed,  i.e.,  a  contract  under  seal ;  though, 
unless  the  ancestor  bound  his  heirs  eo  nomine  in  and 
by  the  deed,  their  liability  was  not  held  to  be  such 
as  could  be  enforced  in  the  Courts  of  Law.  Equity, 
however,  in  such  a  case  intervened  at  an  early  date, 
and  enabled  the  specialty  creditor  to  obtain  satisfac- 
tion by  a  suit  in  Chancery  for  the  administration  of 
the  deceased's  estate  ;  and  the  Uability  of  the  heir, 
in  respect  of  trust  interests  in  fee  simple,  for  payment 
of  their  deceased  owner's  debts,  was  made  statutory 
by  the  Statute  of  Frauds  in  1677,  which  also  made 
estates  piir  autre  vie  legal  assets  for  the  benefit  of  the 
creditors  of  a  deceased  owner.  Until  the  year  1691, 
however,  an  unconscientious  testator  was  able  to 
defeat  the  claims,  even  of  his  specialty  creditors,  by 
devising  his  lands  to  strangers  ;  for  the  claim  of  the 
creditor  was  only  against  the  heir,  unless  indeed  the 
testator  had  charged  his  lands  with  the  payment 
of  his  debts.  But  by  a  statute  of  that  year,  com- 
monly known  as  the  Statute  of  Fraudulent  Devises, 
a  creditor  in  such  circumstances  was  enabled  to 
sue  the  devisee  along  with  the  heir,  and  thus  to 
defeat  the  operation  of  the  latter's  plea  of  riens 
per  descent. 

It  will  be  observed,  however,  that,  up  to  this  point, 
specialty  creditors  had  a  great  advantage  over  creditors 
by  simple  contract,  so  far  as  the  deceased's  real  estate 
was  concerned  ;  inasmuch  as  they  were  alone  entitled 
to  be  paid  out  of  legal  assets,  i.e.,  such  assets  as  could 
be  reached  by  suing  the  heir  or  devisee  directly, 
without  recourse  to  a  suit  in  Equity.  This  advantage 
they  continued  to  enjoy,  at  least  to  some  extent, 
until  about  half  a  century  ago.  For,  although  the 
simple  contract  creditors  were  gradually  admitted  to 
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rank  against  legal  assets,  their  claims  were  always, 
until  the  year  1869,  postponed  until  the  claims  of 
specialty  creditors  had  been  fully  satisfied.  At  length, 
however,  by  the  Administration  of  Estates  Act  of 
that  year,  usually  called  'Hinde  Palmer's  Act,'  the 
equitable  rule  of  equality  was  fully  adopted  ;  and 
all  substantial  preference  of  specialty  creditors 
abolished. 

Except,  however,  in  the  case  of  legal  estates  in  copy- 
holds, the  claim  of  the  creditors  will  now,  in  the  case 
of  death  after  the  31st  December,  1897,  be  directed 
against  the  personal  representatives  of  the  deceased, 
in  whom  his  real,  as  well  as  his  personal,  assets  will 
vest  ;  and  it  will  be  only  in  the  event  of  premature  dis- 
tribution of  the  estate,  that  any  question  of  the  direct 
liability  of  the  heir  or  devisee  can  be  raised.  In  any 
case,  of  course,  this  liability  will  be  hmited,  as  before, 
to  the  assets  derived  by  the  heir  or  devisee  from  the 
deceased  ;  but,  subject  to  this  restriction,  it  must  be 
remembered,  that  the  claim  of  the  creditor  is  a  personal 
claim  against  the  heir  or  devisee  (or,  now,  the  personal 
representative),  not  a  charge  on  the  real  assets.  Thus, 
whatever  may  be  the  case  with  regard  to  personalty, 
the  bond  fide  purchaser  who  takes  a  title  from  the  heir 
or  devisee  is  protected ;  even  though  it  should  turn 
out  that  there  are  unsatisfied  creditors  who  had  claims 
in  respect  of  the  land.  Their  remedy,  if  any,  is  now 
against  the  heir  or  devisee  personally.  It  may  also 
be  remarked,  in  this  connection,  that,  by  the  pro- 
visions of  a  recent  statute,  viz.,  the  Conveyancing 
Act,  1911,  s.  12,  where  probate  of  a  will  is  granted  to 
one  or  more  out  of  a  larger  number  of  executors,  a 
disposition  of  the  testator's  real  estate,  made  by  the 
proving  executors,  will  be  as  effectual  as  if  it  had  been 
made  by  all  the  executors ;  notwithstanding  that 
power  has  been  reserved  to  others  to  come  in  and 
prove.     The  student  should,   however,  be  careful  to 
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remember  that  the  Land  Transfer  Act,  1897,  was  only 
intended  to  deal  with  procedure,  not  to  affect  rules 
of  substantive  law  ;  and  that  it  expressly  provides 
(s.  2)  that,  as  between  the  real  and  personal  representa- 
tives of  the  deceased,  the  liability  of  their  respective 
assets  to  satisfy  the  claims  against  the  estate  shall 
remain  unaffected  by  its  provisions.  Estates  tail  are 
not,  of  course,  responsible  for  the  debts  of  a  deceased 
tenant-in-tail ;  other  than  the  Crown  debts  mentioned 
in  the  Act  of  1541  {Anderson's  Case  (1597)  7  Rep. 
21  a). 

Finally,  it  may  be  mentioned  that,  although  what 
has  been  hitherto  said  in  the  present  chapter  applies 
chiefly  to  the  descent  of  estates  in  fee  simple,  yet  the 
provisions  of  the  Law  of  Inheritance  have  a  certain 
application  to  two  other  classes  of  estates,  viz.,  estates 
tail  and  estates  pur  autre  vie.  An  estate  tail,  as  we 
have  seen  (pp.  56-57),  differs  mainly  from  an  estate 
in  fee  simple,  in  that  it  can  only  descend  (Hke  all 
fiefs  under  the  strict  feudal  law)  to  the  issue  of  the 
first  taker,  i.e.,  the  donee  in  tail.  Indeed,  as  has 
before  been  noticed,  the  provisions  of  the  Inheritance 
Act,  1833,  have  in  this  respect  returned  in  the  direction 
of  feudal  principles,  though  its  later  provisions  (in 
spite  of  their  general  wording)  have  no  application 
to  estates  tail,  which  are  stiU  governed,  as  to  their 
inheritance,  solely  by  the  Common  Law  rules.  Thus 
it  will  be  observed  that  only  the  first  four  of  our 
canons  of  inheritance  apply  to  estates  tail,  in  which 
there  can  be  no  inheritance  by  collaterals,  nor  even 
by  lineal  ancestors,  who,  by  the  very  nature  of  the 
estate,  must  have  aU  died  before  the  inheritance 
passed  to  the  deceased.  Moreover,  of  course,  an  estate 
tail  may,  as  we  have  seen  (pp.  57-58),  be  restricted  to 
the  heirs  of  a  particular  sex,  in  which  case  only  issue 
of  the  purchaser  of  and  through  that  sex  can  inherit, 
or  (with  or  without  such  restriction)  to  the  issue  of  the 
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donee  by  a  particular  spouse,  in  which  case  only  issue 
of  the  donee  by  that  spouse  can  inherit. 

Strictly  speaking,  there  can  be  no  inheritance  of  an 
estate  pur  autre  vie,  for  an  estate  for  life  is  not  an 
estate  of  inheritance.  But  if  land  be  conveyed  to  A., 
to  hold  during  the  life  of  B.,  or  to  B.  for  his  own  life,  and 
B.  conveys  to  A.,  then,  on  the  death  of  A.  intestate, 
B.  still  Hving,  the  question  arises :  What  is  to  become 
of  the  estate  during  the  rest  of  B.'s  Hfe  ?  Clearly  the 
donor  has  no  claim  ;  for  he  cannot  revoke  his  own 
gift.  Equally,  B.  has  no  claim  ;  for  he  is  a  mere 
measure  of  time  or  duration,  or,  in  the  second  case, 
has  already  parted  with  all  his  rights.  The  Common 
Law  ignored  the  question,  or,  rather,  allowed  any  one 
who  liked  to  seize  the  land  and  hold  it  till  B.'s  death. 
Such  a  person  was  called  the  '  general  occupant.'  If, 
however,  the  donor  had  originally  made  his  gift  to 
A.  and  his  heirs  during  the  life  of  B.,  or  if  B.,  tenant  for 
his  own  life,  had  conveyed  to  A.  and  his  heirs,  then, 
on  A.'s  death  intestate,  A.'s  heir  would  have  succeeded, 
not  strictly  as  heir,  but  as  '  special  occupant,'  until 
B.'s  death,  to  what  was  called  a  '  quasi  fee  simple.' 
Further,  if  the  Umitation  had  been  to  A.  and  the  heirs 
of  his  body  (during  B.'s  life),  then  on  A.'s  death  intestate, 
A.'s  heir  (but  only  if  he  were  direct  lineal  heir)  would 
have  succeeded  to  the  '  quasi-entail '  ;  while,  if  A. 
had  left  no  lineal  issue,  then,  as  before,  the  land  would 
have  gone  to  the  general  occupant.  But  general 
occupancy  (in  this  sense)  was  abolished  by  the  Statute 
of  Frauds  (s.  12),  which,  in  the  event  of  there  being  no 
special  occupant  of  an  estate  pur  autre  vie,  gives  the 
estate  to  the  personal  representatives  of  the  tenant, 
and  makes  it  liable  for  his  debts.  If  there  is  any  surplus 
remaining,  it  goes  to  the  special  occupant,  if  any  ; 
but  if  there  is  none,  it  is  treated  as  personalty,  and 
is  distributed  among  A.'s  next-of-kin.  Whether  a 
quasi-entail  is  liable  as  assets  for   the   payment   of 
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A.'s  debts,  seems  to  be  doubtful.  It  cannot  be  devised 
by  A.'s  will,  as  can  a  quasi  fee  simple,  or  ordinary 
estate  'pur  autre  vie. 


NOTE  ON  AUTHORITIES. 

[Williams,  op.  cit..  Chapter  IX. 
Jenks,  op),  cit.,  Chapter  XII. 

"Digest  of  English  Civil  Law,"  pp.  1297-1304.] 
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CHAPTER  XIV. 

TITLE   BY   ESCHEAT. 


Escheat  signifies  chance  or  accident ;  and  the  term 
is  applied  to  the  chance  or  case  of  the  owner  of  an 
estate  in  fee  simple  dying  without  having  disposed  of 
it,  anii  leaving  no  lawful  heir  behind  him  to  take  it 
by  descent.  In  this  case,  by  the  doctrine  of  escheat, 
the  estate  results  back,  by  a  kind  of  reversion,  to  the 
original  grantor  or  lord  of  the  fee.  And  here  it  is  to 
be  observed,  that  the  land  so  escheating  afterwards 
follows  the  lord's  seignory,  as  being  a  fruit  thereof. 
If  therefore  the  lord  was  entitled  to  the  seignory  by 
purchase,  the  land  escheated  will  descend  to  his  heirs 
general ;  but  if  by  descent,  it  will  be  inheritable  only 
by  such  of  his  heirs  as  are  capable  of  inheriting  the 
seignory. 

In  order  to  complete  his  title  by  escheat,  it  is 
necessary  that  the  lord  perform  an  act  of  his  own,  by 
entering  on  the  lands  and  tenements  so  escheated,  or 
commencing  an  action  to  recover  them.  If  he  fail  to  do 
so,  or  if  he  do  any  act  that  amounts  to  an  implied  waiver 
of  the  escheat,  as  by  accepting  rent  of  a  stranger  who 
usurps  the  possession,  his  title  is  barred. 

The  law  of  escheat  is  founded  upon  this  single 
principle,  that  the  inheritance  of  land  held  in  fee 
simple  having  failed,  it  must  become  what  the  feudal 
writers  denominate  feudum  apertum,  and  must  result 
back  again  to  the  lord  of  the  fee,. by  whom  (or  by  those 
whose  estate  he  hath)  it  was  given. 
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Escheats  have  been  frequently  divided  into  those 
propter  defectum  sanguinis,  and  those  propter  delictum 
tenentis  ;  the  one  sort,  if  the  purchaser  should  actually 
die  without  an  heir,  the  other,  if  his  blood  be  attainted ; 
for,  as  the  law  until  recently  stood,  a  person  attainted 
could  have  no  lawful  heir.  Owing,  however,  to  recent 
changes,  escheat  propter  delictum  tenentis  is  now  almost 
unknown,  though,  still,  technically  possible  ;  and  a 
very  few  words  will  suffice  to  describe  it. 

I.  Escheat  propter  defectum  sanguinis.— ^y  the  law, 
as  it  now  stands,  an  escheat  of  this  kind  can  only  take 
place  on  the  total  failure  of  the  heirs  of  the  person  last 
entitled  to  the  estate,  i.e.,  the  person  on  whose  decease 
the  descent  has  occurred.  For  although  the  Inheri- 
tance Act,  1833,  made  the  'purchaser'  the  stock  of 
descent,  and,  consequently,  allowed  escheat  on  failure 
of  his  heirs,  yet,  as  we  have  seen,  the  Law  of  Property 
Amendment  Act,  1859,  s.  19,  provides  that,  on  failure 
of  the  heirs  of  the  purchaser,  the  person  last  entitled 
shall  be  deemed  the  purchaser  for  the  purposes  of 
descent.  If  he  were  actually  the  purchaser,  the 
statute  of  1859  is,  of  course,  inoperative.  But  if  he 
were  not,  then  aU  his  heirs  will  be  entitled  to  succeed 
before  the  lord  claiming  by  escheat.  Sometimes, 
however,  though  there  are  actual,  or  natural,  heirs  of 
the  person  who  is  treated  as  the  stock  of  descent, 
they  are  not  *  lawful '  in  the  strict  sense,  and  cannot, 
therefore,  inherit  the  estate,  or  prevent  an  escheat. 

The  persons  who  are  thus  under  disabihty  to  take 
as  heirs  may  be  classed  as  follows  :— 

1.  A  monster,  which  hath  not  the  shaj)e  of  mankind, 
but  in  any  part  evidently  bears  the  resemblance  of  the 
brute  creation,  hath  no  inheritable  blood,  and  cannot 
be  heir  to  any  land,  albeit  it  be  brought  forth  in 
marriage  ;  but,  although  it  hath  deformity  in  any  part 
of  its  body,  yet  if  it  hath  human  shape,  it  may  be  heir. 
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2.  Bastards  are  incapable  of  being  heirs  except  to 
their  own  lawful  issue.  Bastards  are  such  children  as 
are  not  born  of  lawful  wedlock,  or  within  a  competent 
time  after  its  determination.  Such  are  held  to  be 
nullius  filii,  the  sons  of  nobody ;  the  maxim  of  the  law 
being :  qui  ex  damnato  coitu  nascuntur,  inter  liberos  non 
computantur.  And  bastards,  being  thus  the  sons  of 
nobody,  have  in  them  no  inheritable  blood ;  con- 
sequently, none  of  the  blood  of  the  purchaser,  real  or 
fictitious.  And  therefore,  if  there  be  no  other  claimant, 
the  land  shall  escheat  to  the  lord. 

By  the  Roman  Law,  which  has  been  adopted  in 
many  modern  States,  the  subsequent  marriage  of  a  man 
with  the  woman  by  whom  he  had  had  a  bastard,  made 
the  latter  legitimate,  at  any  rate  if  he  were  acknow- 
ledged by  his  reputed  father.  But  this  rule  has  never 
been  adopted  in  England.  And,  although  the  foreign 
rule  is  recognized  in  English  Courts,  in  certain  cases, 
for  purposes  of  succession  to  personal  property,  it  is 
a  well-estabhshed  doctrine  of  Enghsh  law,  that  no 
English  land  can  be  inherited  by  any  person  not  born, 
or  at  least  conceived,  in  wedlock. 

There  was  indeed  one  instance  in  which  our  law 
showed  bastards  some  little  regard ;  and  that  is 
usually  termed  the  case  of  '  bastard  eigne  and  mulier 
puisne.'  This  happened  when  a  man  had  a  bastard 
son,  and  afterwards  married  the  mother,  and  by  her 
had  a  legitimate  son,  who  in  the  language  of  the  law 
is  called  a  mulier,  or,  as  Glanville  expresses  it  in  his 
Latin,  filius  7nulieratus  ;  the  woman  before  marriage 
being  concid>ina,  and  afterwards  rmdier.  Now  here 
the  eldest  son  was  bastard,  or  bastard  eigne,  and  the 
younger  son  legitimate,  or  7nidier  puisne.  If  then  the 
father  died,  and  the  bastard  eigne  entered  upon  his  land, 
and  enjoyed  it  till  his  death,  and  died  seised  thereof, 
and  the  inheritance  descended  to  his  issue  ;  in  this 
case,  the  mulier  puisne  and  all  other  heirs   (though 
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minors,  married  women,  &c.)  were  totally  barred  of 
their  right.  And  this  (l)  as  a  punishment  on  the 
mulier  for  his  negligence,  in  not  entering  during  the 
bastard's  life  and  evicting  him ;  (2)  because  the  Canon 
Law  (following  the  Civil)  did  allow  such  bastard  eigne 
to  be  legitimate,  on  the  subsequent  marriage  of  his 
mother.  And  therefore  the  laws  of  England  (though 
they  would  not  admit  either  the  Civil  or  Canon  Law  to 
rule  the  inheritances  of  this  kingdom)  yet  paid  such 
a  regard  to  a  person  thus  peculiarly  circumstanced, 
that,  after  the  land  had  descended  to  his  issue,  they 
would  not  unravel  the  matter  again,  and  suffer  his 
estate  to  be  shaken.  And  these  rules  as  to  the  bastard 
eigne  apphed  also  when  a  man  had  two  daughters, 
the  elder  of  whom  was  a  bastard,  and  they  both 
entered  peaceably  as  co-parceners.  But  if  the  mother 
was  never  married  to  the  father,  the  bastard  eigne  had 
no  title  at  all.  It  is  probable,  however,  that,  with  the 
abolition  of  seisin  as  the  basis  of  inheritance  by  the 
Inheritance  Act,  1833,  this  whole  doctrine,  though 
never  formally  repealed,  has  ceased  to  be  applicable. 

As  bastards  cannot  be  heirs  themselves,  so  neither 
can  they  have  any  heirs  but  those  of  their  own  bodies. 
For  all  collateral  kindred  consists  in  being  derived 
from  the  same  common  ancestor  ;  and  as  a  bastard 
has  no  legal  ancestors,  he  can  have  no  collateral 
Idndred.  And  therefore  if  a  bastard  purchase  land, 
and  die  owner  thereof  without  issue,  and  intestate, 
the  land  shall  escheat  to  the  lord  of  the  fee. 

3.  Aliens  also  were,  till  recently,  incapable  of  taking 
by  descent.  And  therefore,  if  a  man  left  no  other 
relations  but  aliens,  his  land  escheated  to  the  lord. 
Moreover,  aliens  could  not  hold  real  estate  by  purchase  ; 
for  land  purchased  by  an  alien  could  be  at  once  claimed 
by  the  Crown,  on  office  found.  And  as  they  could  neither 
hold  by  purchase  nor  take  by  inheritance,  they  could  have 
no  heirs,  because  they  had  nothing  for  an  heir  to  inherit. 
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Moreover,  at  one  time,  aliens  could  not  be  the 
channels  of  descent.  For  if  an  alien  came  into  England, 
and  there  had  issue  two  sons,  and  one  of  them  pur- 
chased land  and  died,  his  brother  could  not  be  his  heir, 
even  though  the  father  were  dead.  For  the  commune 
vinculum,  namely,  the  father,  having  no  inheritable 
blood  in  him,  could  communicate  none  to  his  sons. 
This  rule,  however,  was  effectually  altered  by  a  statute 
of  the  year  1700  (11  &  12  Will.  Ill,  c.  6),  which,  as 
modified  by  a  later  Act  of  the  year  1751  (25  Geo.  II, 
c.  30),  enacted  that  all  persons,  natural-born  subjects 
of  the  King,  might  inherit  and  make  their  title  by 
descent  from  any  of  their  ancestors,  although  such 
ancestors,  by,  from,  through,  or  under  whom  they 
derived  their  pedigrees,  were  born  out  of  the  King's 
allegiance.  And  such  is  still  the  law  as  to  tracing 
descent  in  cases  to  which  the  Naturahzation  Act,  1914, 
is  inapplicable.  But  the  matter  is  now  of  small  im- 
portance ;  for,  by  the  seventeenth  section  of  the  last- 
named  Act,  it  has  been  provided,  that  real  property 
of  every  description  in  England  may  be  taken,  ac- 
quired, held,  and  disposed  of  by  an  alien,  in  the  same 
manner  in  all  respects  as  by  a  natural-born  British 
subject,  and  that  a  title  thereto  may  be  derived  through, 
from,  or  in  succession  to  an  alien,  as  if  he  had  been  a 
natural-born  British  subject. 

II.  Escheat  propter  delictum  tenentis.—1\ns,  hap- 
pened where,  by  attainder,  the  blood  of  the  person 
attainted  became,  in  the  eye  of  the  law,  so  corrupted 
as  to  be  no  longer  inheritable. 

The  old  law  with  respect  to  corruption  of  blood 
upon  attainder,  and  the  consequent  escheat  of  the 
lands  and  tenements  of  the  offender  to  the  lord  of  the 
fee,  is  now  of  Uttle  practical  importance  ;  and  its 
history  may  be  very  briefly  summarized. 

According  to  that  law,  by  the  commission  of  treason 
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or  other  felony,  the  blood  of  the  tenant  was  corrupted 
and  stained,  and  the  original  donation  of  the  feud 
was  thereby  determined.  And,  accordingly,  upon  the 
thorough  demonstration  of  the  tenant's  guilt  by  legal 
attainder,  the  feudal  covenant  and  mutual  bond  of 
fealty  were  held  to  be  broken,  the  estate  instantly 
fell  back  from  the  offender  to  the  lord  of  the  fee,  and 
the  inheritable  quality  of  the  tenant's  blood  was 
extinguished  and  blotted  out  for  ever. 

This  escheat  to  the  lord  by  reason  of  his  tenant's 
attainder  must  be  distinguished  from  forfeiture  to 
the  Crown.  For,  independently  of  any  escheat,  the 
felon's  lands  and  tenements  (to  the  extent  of  his 
interest  therein)  were,  by  force  of  the  attainder, 
immediately  forfeited  to  the  Crown.  But,  after  a 
severe  struggle  between  the  Crown  and  the  mesne 
lords,  it  was  agreed,  by  c.  xxii.  of  the  Great  Charter, 
that,  in  the  case  of  ordinary  felons,  the  Crown's  right 
of  forfeiture  should  operate  only  for  a  year  and  a  day, 
after  which  the  lord's  right  of  escheat  prevailed.  In 
the  case  of  a  traitor,  however,  the  Crown  made  good 
its  claim  to  permanent  forfeiture. 

Forfeiture,  moreover,  extended  only  to  estates 
which  were  vested  in  the  offender  at  the  time  of  his 
attainder  ;  but  escheat  pursued  the  matter  further. 
For,  the  blood  of  the  tenant  being,  by  the  attainder, 
utterly  corrupted  and  extinguished,  it  followed,  not 
only  that  all  that  he  then  had  should  escheat  from  him, 
but  also  that  he  should  be  incapable  of  inheriting 
anything  for  the  future.  For  example,  if  a  father 
was  seised  in  fee,  and  the  son  committed  treason  and 
was  attainted,  and  then  the  father  died,  here  the  land 
would  escheat  to  the  lord  ;  because  the  son,  by  the 
corruption  of  his  blood,  was  incapable  to  be  heir,  and 
there  could  be  no  other  heir  during  his  life.  But 
nothing  would  in  such  a  case  be  forfeited  to  the  King, 
for  the  son  never  had  any  interest  in   the  land  to 
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forfeit.  On  the  other  hand,  where  a  new  felony  was 
created  by  Act  of  ParHament,  and  the  Act  provided 
(as  was  frequently  the  case)  that  the  offence  should  not 
extend  to  corruption  of  blood,  the  lands  of  the  felon 
would  not  escheat  to  his  lord  ;  though  the  profits  of 
them  would  be  forfeited  to  the  King  for  a  year  and 
a  day. 

The  consequences  of  corruption  of  blood  could  not 
be  removed  but  by  authority  of  Parliament.  For, 
although  the  King  might  excuse  the  punishment  of  the 
offender,  even  the  King  could  not  defeat  or  abrogate 
the  private  right  accrued  by  the  attainder.  He 
might  remit  the  forfeiture,  in  which  the  interest  of  the 
Crown  alone  was  concerned  ;  but  he  could  not  wipe 
away  the  corruption  of  blood,  so  as  to  affect  the  right 
of  escheat  to  the  lord.  If,  therefore,  a  man  had  a  son, 
and  was  attainted,  and  afterwards  pardoned  by  the 
King,  this  son  could  never  inherit  to  his  father's 
ancestors,  because  his  paternal  blood,  being  once 
corrupted  by  his  father's  attainder,  must  continue 
so.  But  if  the  son  had  been  born  after  the' pardon, 
he  might  have  inherited ;  because  (by  the  pardon)  the 
father  was  made  a  new  man,  and  might  convey  new 
inheritable  blood  to  his  after-born  children. 

The  doctrine  of  corruption  of  blood  on  attainder, 
arising  as  it  did  from  feudal  principles,  and  perhaps 
extending  further  even  than  those  principles  warranted, 
gradually  came  to  be  regarded  as  a  peculiar  hardship  ; 
and  therefore  in  most  (if  not  in  all)  of  the  new  felonies 
from  time  to  time  created  by  Act  of  Parliament  since 
the  reign  of  Henry  VIII,  it  has  been  usual  to  declare, 
that  they  should  not  extend  to  any  corruption  of 
blood.  During  the  last  century,  moreover,  many 
statutes  were  passed  with  the  object  of  mitigating  the 
hardships  of  the  doctrine.  These,  however,  were  all 
practically  superseded  by  the  Forfeiture  Act,  1870  (s.  1), 
which  provides  that  no  confession,  verdict,    inquest. 
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conviction,  or  judgment  for  any  treason  or  felony  or 
felo  de  se,  after  the  4th  day  of  July,  1870,  is  to 
cause  any  attainder  or  corruption  of  blood,  or  any 
forfeiture  or  escheat.  The  Act  provides  that  the 
property  of  the  convict  shall  vest  in  an  administrator 
to  be  appointed  by  the  Crown.  But  in  the  case  of 
a  trustee  or  mortgagee  becoming  a  convict  within 
the  meaning  of  the  Act,  it  has  now  been  provided 
by  the  Trustee  Act,  1893,  s.  48,  following  older  legisla- 
tion, that  the  legal  estate  shall  remain  in  such  convict, 
or  survive  to  his  co-trustee  or  co-trustees,  or  descend 
to  his  representative,  as  if  he  had  not  become  a 
convict. 

In  cases  where  (under  the  former  law)  an  escheat  or 
forfeiture  of  the  beneficial  interest  in  lands  actually 
took  place,  its  consequences  were  often  remitted,  when 
the  Crown  was  the  party  entitled  to  take  the  benefit  ; 
for  the  Crown  was,  by  modern  Acts  of  Parliament, 
frequently  empowered  to  make  grants  for  the  purpose 
of  restoring  the  lands  to  the  family  of  the  former 
beneficial  owner.  And  now,  by  the  Intestates  Act, 
1884,  s.  6,  this  power  in  the  Crown  has  been  declared 
generally  ;  and  the  mode  of  application  to  the  Crown 
for  a  waiver  of  the  forfeiture  or  escheat  is  also  thereby 
prescribed. 

It  must  not  be  assumed,  however,  that  an  escheat, 
where  it  takes  effect,  necessarily  operates  for  the 
benefit  of  the  Crown.  In  the  case  of  socage  estates, 
it  usually  does  so  ;  inasmuch  as  it  has  been  impossible 
(except  in  rare  cases)  for  a  subject  to  create  any  new 
estate  in  fee  simple  since  the  passing  of  the  Statute 
Quia  Emptores  of  1290,  and  therefore  it  is,  in  most 
cases,  impossible  to  trace  the  title  of  a  mesne  lord. 
And  so,  inasmuch  as  the  Crown  is  always  the  lord 
paramount,  the  escheat  is  claimed  on  its  behalf.  But, 
according  to  the  true  principles  of  escheat,  the  land 
can  be  claimed  by  the  next  lord  of  the  fee ;  and,  in  the 
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case  of  copyholds,  where  the  manorial  rolls  preserve 
evidence  of  title,  escheats  do,  in  fact,  pass  to  the  next 
lord,  i.e.,  the  lord  of  the  manor. 
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CHAPTER  XV. 

TITLE    BY   OCCUPANCY. 


Occupancy  is  the  taking  of  possession  of  things 
which  belong  to  nobody.  Quod  nullius  est,  id  ratione 
naturali  occupanti  conceditur.  But  title  by  occupancy, 
so  far  as  it  concerns  real  property  (for  of  personal 
chattels  we  do  not  in  this  place  speak),  was  by  the 
Common  Law  confined  within  a  very  narrow  compass, 
applying  only  to  the  single  instance  where  a  man  was 
tenant  pur  autre  vie,  that  is,  had  an  estate  granted 
to  himself  only  (without  mentioning  his  heirs),  and 
died  during  the  life  of  cestui  que  vie.  In  this  case, 
as  we  have  seen,  he  that  could  first  enter  on  the  land 
might,  by  right  of  '  general  occupancy,'  have  lawfully 
retained  the  possession  so  long  as  cestui  que  vie  lived. 
This  seems  to  have  been  a  recurrence  to  first  principles, 
and  a  calhng  in  of  the  Law  of  Nature  to  ascertain  the 
property  of  the  land,  thus  left  without  a  legal  owner. 
For  land  granted  to  A.  during  the  life  of  B.,  did  not, 
on  A.'s  death  during  B.'s  life,  revert  to  the  grantor  ; 
because  the  grantor  had  voluntarily  parted  with  all 
his  interest  so  long  as  cestui  que  vie  lived.  And  the 
land  did  not  escheat  to  the  lord  of  the  fee  ;  for  all 
escheats  must  be  of  the  absolute  entire  fee,  and  not  of 
any  particular  estate  carved  out  of  it,  much  less  of  so 
minute  a  remnant  as  this.  Neither  did  the  land  descend 
to  the  heirs  of  the  grantee  ;  for  there  were  no  words 
of  inheritance  in  the  grant.  Nor  did  it  vest  in  the 
executors  of  the  grantee  ;  for  an  estate  of  freehold 
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could  not  then  pass  to  personal  representatives. 
Belonging  therefore  to  nobody,  the  law  left  it  open  to 
be  seized  and  appropriated,  under  the  name  of  an 
occupancy,  by  the  first  person  that  could  enter  upon 
it  during  the  life  of  cestui  que  vie.  But  if  the  estate 
j)ur  autre  vie  had  been  granted  to  a  man  and  his  heirs 
during  the  life  of  cestui  que  vie,  there  could  not  then 
have  been  a  title  by  common  occupancy  ;  but  the 
heir  of  the  grantee  would  succeed,  and  was  called  a' 
'  special  occupant.'  And  so  the  law  continued  until 
quite  recently  ;  the  heir  succeeding,  in  the  absence  of 
a  will,  by  virtue  of  the  original  grant,  and  occupying 
the  land  during  the  residue  of  the  estate  granted, 
though  subject,  since  the  passing  of  the  Administra- 
tion of  Estates  Act,  1833,  to  the  claims  of  the  grantee's 
creditors.  But  now,  it  is  presumed,  estates  pur  autre 
vie  will,  even  though  there  be  a  special  occupant,  pass, 
in  the  first  instance,  to  the  personal  representatives 
of  the  tenant  on  his  decease. 

Save  in  the  case  of  the  estate  pui'  autre  vie  (now 
provided  for  by  statute),  it  is  difficult  to  mention  any 
other  instance  wherein,  by  our  law,  there  is  not,  in 
theory,  some  owner  of  the  land.  For  in  the  case  of  a 
sole  corporation,  as  the  parson  of  a  church,  when  he 
dies  or  resigns,  though  there  is  no  actual  owner  of  the 
land  till  a  successor  be  appointed,  yet  there  is  a  legal, 
potential  ownership  subsisting  in  contemplation  of  law. 
And  when  the  successor  is  appointed,  his  appointment 
has  a  retrospect  and  relation  backwards,  so  as  to  entitle 
him  to  all  the  profits  from  the  instant  that  the  vacancy 
commenced.  And,  in  all  other  instances,  where  the 
tenant  dies  intestate,  and  no  other  owner  of  the  lands 
is  to  be  found  in  the  common  course  of  descent,  there 
the  law  vests  an  ownership,  as  we  have  said,  in  the 
Crown,  or  a  mesne  lord,  by  escheat. 

So  also  in  some  cases,  where  the  laws  of  other 
nations  give  a  right  by  occupancy,  as  in  lands  newly 


CHAP.    XV. — TITLE   BY   OCCUPANCY.  271 

created  by  the  rising  of  an  island  in  a  river,  or  by  the 
alluvion  or  dereliction  of  the  sea,  in  these  instances, 
the  law  of  England  assigns  them  an  immediate  owner. 
For  Bracton  tells  us  that,  if  a  new  island  rise  in  the 
middle  of  a  river,  it  belongs  in  common  to  those  who 
have  lands  on  each  side  thereof  ;  but  if  it  be  nearer 
to  one  bank  than  the  other,  it  belongs  only  to  him 
who  is  the  proprietor  of  the  nearest  shore.  But  when 
the  whole  soil  of  the  river  is  the  freehold  of  one  man — 
as  usually  happens  when  a  '  several  fishery  '  is  claimed 
— there  it  seems  just  that  the  eyots  or  little  islands, 
arising  in  any  part  of  the  river,  shall  be  the  property 
of  him  who  owneth  the  fishery  and  the  soil.  However, 
in  case  a  new  island  arise  in  the  sea,  though  the  Civil 
Law  gives  it  to  the  first  occupant,  yet  ours  gives  it  to 
the  Crown.  And  as  to  lands  gained  from  the  sea, 
either  by  alluvion  {i.e.,  by  the  washing  up  of  sand  and 
earth,  so  as  in  time  to  make  terra  firma),  or  by  derelic- 
tion, as  when  the  sea  shrinks  back  below  the  usual 
watermark,  in  these  cases  the  law  is  held  to  be,  that 
if  this  gain  be  little  by  little,  it  shall  go  to  the  owner 
of  the  land  adjoining.  For  de  minimis  non  curat  lex. 
But  if  the  alluvion  or  dereliction  be  sudden  and  con- 
siderable, in  this  case  it  belongs  to  the  Crown.  For 
as  the  Crown  is  lord  of  the  sea,  and  the  owner  of  the 
soil  while  it  is  covered  with  water,  it  is  but  reasonable 
it  should  have  the  soil,  when  the  water  has  left  it  dry. 
In  the  same  manner,  if  a  river,  running  between  two 
lordships,  by  degrees  gains  upon  the  one  and  leaves  the 
other  dry,  the  owner  who  loses  his  ground  thus  im- 
perceptibly has  no  remedy  ;  but  if  the  course  of  the 
river  be  changed  by  a  sudden  and  violent  flood,  or 
other  hasty  means,  his  land  will  not  be  lost. 

But,  although  the  law  of  England  does  not,  even  now, 
formally  recognize  the  acquisition  of  title  to  estates 
in  land  in  other  cases  by  mere  occupation,  yet  in  effect, 
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the  principles  of  that  law,  and  especially  a  series  of 
important  statutes,  known  as  the  Real  Property 
Limitation  Acts,  passed  in  the  last  century,  produce 
a  somewhat  similar  result.  For  it  is  a  clearly  estab- 
lished rule,  that  a  person  found  in  peaceful  possession 
of  land,  is  presumed  to  be  seised  thereof  for  an  estate 
in  fee  simple  absolute  {Asher  v.  Whitlock  (1865)  L.  R. 
1  Q.  B.  1),  and,  therefore,  he  will  be  protected  against 
eviction  by  any  person  who  cannot  show  a  better  title  ; 
and,  in  the  second  place,  the  statutes  just  referred  to 
lay  down  the  broad  rule  that,  after  a  certain  period 
of  time  has  elapsed  since  a  person  with  a  better  title 
has  had  a  right  to  bring  an  action  to  recover  the  land, 
he  (the  latter  person)  will  be  '  barred  '  or  deprived, 
not  merely  of  his  remedy,  but  of  his  right  in  the  land 
(Real  Property  Limitation  Act,  1833,  s.  34).  And, 
therefore,  inasmuch  as  the  right  of  the  former  owner 
is  barred,  the  title  of  the  occupant,  in  effect,  becomes 
unimpeachable,  though  the  statutes  nowhere  expressly 
say  so  ;  and  indeed,  after  long  hesitation,  the  Courts 
will  now  force  a  title  depending  upon  such  a  lapse 
of  time  upon  an  unwiUing  purchaser,  provided  that 
no  unfair  means  have  been  used  by  the  vendor  to 
mislead  him.  In  effect,  therefore,  a  person  who  takes 
possession  (at  any  rate  peaceful  possession)  of  land, 
and  occupies  it  for  a  continuous  period  of  twelve  years 
(Real  Property  Limitation  Act,  1874,  s.  l),  now, 
generally  speaking,  acquires  at  least  a  marketable 
title.  But  the  position  is  somewhat  pecuHar ;  and 
there  are  one  or  two  difficult  cases  which  require  a 
word  of  explanation. 

In  the  first  place,  it  must  be  carefully  remembered, 
that,  though  the  Acts  nowhere  directly  say  so,  pos- 
session, to  found  a  title,  must  clearly  be  adverse,  i.e., 
it  must  be  a  possession  which  claims  openly  that  the 
land  (or  at  least  some  interest  in  it)  belongs  to  the 
possessor.     This    truth    is    sometimes    expressed    by 
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saying,  that  possession,  to  found  a  title,  must  be 
nee  vi,  nee  dam,  nee  precario,  i.e.,  that  it  must  neither 
be  forcible  (for  the  Acts  only  intend  to  deprive  of 
their  rights  owners  who  are  careless,  not  those  who  are 
weak),  nor  secret  (for  it  is  impossible  to  guard  against 
secret  aggressions,  e.g.,  trespasses  on  mines),  nor  by 
leave  (for  it  would  be  unreasonable  to  allow  a  man 
who  had  obtained  possession  of  land  by  leave  of  the 
owner,  to  found  a  claim  adverse  to  that  owner 
upon  it).  Indeed  the  Real  Property  Limitation  Act, 
1833,  in  its  21st  section,  expressly  provides  for  the 
case  of  secret  possession,  by  enacting  that  where  an 
owner's  claim  has  been  obscured  by  fraud  (or,  as 
the  Act  puts  it  '  concealed  fraud  '),  that  owner's  right 
to  bring  an  action  to  recover  the  land  shall  be  taken  to 
have  accrued  only  at  the  time  when  such  fraud  was,  or, 
with  due  dihgence  might  have  been,  discovered.  And, 
though  there  seems  to  be  no  express  23rovision  on  the 
subject  in  the  Acts,  yet  it  has  been  settled  by  well- 
known  decisions,  of  which  one  of  the  most  recent  and 
important  is  Walter  v.  Yalden  [1902]  2  K.  B.  304, 
that  a  tenant  can  never  set  up  a  claim  of  long 
possession  against  his  landlord  whilst  his  tenancy 
lasts,  and  that  the  fact  that  the  landlord  has  the  right 
to  terminate  the  tenancy  for  non-payment  of  rent  or 
breach  of  condition,  does  not,  if  it  is  not  exercised, 
bring  the  tenancy  to  an  end.  Nay,  further,  even  a 
stranger  who  obtains  adverse  possession  of  land 
against  a  lessee,  and  holds  it  for  twelve  years,  though 
he  may  obtain  a  good  title  against  the  lessee,  will  be 
hable  to  be  ejected  by  the  lessor,  at  any  time  within 
twelve  years  after  the  tenancy  would  naturally  have 
expired,  even  though  he  (the  adverse  possessor)  has 
never  in  any  way  recognised  the  lessor's  title. 

From  this  last  example  it  will  be  observed,  that  the 
weakness  of  any  title  dependent  on  long  possession 
is  that  it  is,  or  may  be,  only  relatively  good,  i.e.,  good 
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against  certain  claimants,  but  not  against  others.  The 
test  in  all  cases  is,  according  to  the  express  wording 
of  the  Acts,  whether  the  particular  claimant  is  barred 
of  his  action  to  recover  the  land  ;  and  this,  in  effect, 
means,  whether  the  statutory  period  has  elapsed  since 
his  right  to  bring  his  action  first  accrued.  Thus,  for 
example,  A.,  a  trespasser,  may  have  remained  undis- 
turbed for  twelve  years,  and  so  may  have  obtained  a 
perfectly  good  title  against  the  person  dispossessed. 
But  that  person  may  be  only  a  tenant  for  life  ;  and 
then  the  reversioner  or  remainderman  will  have  six 
years  after  his  (the  tenant  for  life's)  death,  in  which 
to  bring  his  action  (Act  of  1874,  s.  2),  and  this  fact 
may  render  the  possessor's  title  insecure  for  fifty  years. 
Or,  again,  the  dispossessed  person  may  have  been 
an  infant,  or  a  lunatic,  when  the  dispossession  took 
place,  in  which  case  he  will  have  six  years  after  attain- 
ing his  majority,  or  recovering  his  sanity,  in  which 
to  bring  his  action,  or,  if  he  dies  insane,  his  successor 
in  title  will  have  a  similar  period  after  his  death.  The 
most  striking  case  of  all,  however,  is  that  illustrated 
by  the  well-known  decision  in  Nishefs  and  Potts' 
Contract  [1906]  1  Ch.  386,  which  brings  out  the  principle 
that  no  period  of  limitation  can  even  begin  to  run 
against  a  man's  interest,  until  he  has  an  opportunity 
of  asserting  it,  i.e.,  bringing  an  action  to  vindicate  it. 
In  that  case,  Potts  agreed  to  buy  of  Nisbet  a  piece  of 
building  land  at  Leytonstone,  intending  to  build  shoj^s 
upon  it.  Nisbet  had  himself  bought  the  land  from 
two  persons  named  Headde,  whose  only  title  was  that 
of  possession  for  upwards  of  thirteen  years.  Before 
the  contract  was  completed.  Potts  discovered  that  a 
former  owner  of  the  land  had  entered  into  a  covenant 
with  a  neighbouring  landowner,  binding  in  equity 
on  all  persons  who  bought  the  land  with  notice  of  the 
covenant,  to  the  effect  that  shops  should  not  be  built 
on  the  land.     Thereupon  Potts  refused  to  complete 
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his  contract,  and  demanded  his  deposit  moiu^y  back, 
on  the  ground  that  the  land  was  useless  for  the  purpose 
for  which  he  had  agreed  to  buy  it.  Nisbet  argued 
that  the  neighbouring  landowner  was  barred  by  the 
long  possession  of  the  Headdes,  who  had  never 
admitted  the  covenant  or  been  aware  of  its  exist- 
ence. But  the  Court  overruled  this  argument,  on 
the  ground  that,  until  the  covenant  was  actually 
broken,  the  neighbouring  landowner  had  no  ground  of 
complaint,  and  could  not,  therefore,  bring  an  action, 
while  the  ignorance  of  the  Headdes,  who,  if  they  had 
bought  in  the  proper  way,  would  have  discovered  the 
existence  of  the  covenant,  could  not  be  pleaded  as  a 
ground  for  depriving  their  neighbour  of  his  rights. 

It  should,  however,  be  remembered,  that  no  svper- 
veyiing  disability,  i.e.,  one  which  commences  after  the 
claimant's  right  of  action  has  once  accrued,  extends  the 
period  of  limitation  (see  wording  of  Act  of  1874,  s.  3), 
that  a  limit  of  thirty  years  is  the  utmost  allowance  for 
disabilities  (s.  5),  that  a  succession  of  disabilities  does 
not  extend  this  period,  e.g.,  where  one  lunatic  is 
succeeded  by  another  (Act  of  1833,  s.  18),  and  that 
a  tenant  in  remainder  after  an  estate  tail,  provided  that 
his  remainder  could  have  been  '  barred  '  by  the  tenant 
in  tail,  has  no  longer  period  than  the  tenant  in  tail 
himself  would  have  had,  in  which  to  recover  the  land 
(ss.  21,  22). 

It  is  again  owing  to  the  fundamental  principle  of 
the  Acts,  viz.,  that  they  are  designed  to  penalize 
careless  claimants,  not  to  reward  trespassers,  that  it 
was  decided,  in  Trustees  and  Executors''  Co.  v.  Short 
(1888)  L.  R.  13  App.  Ca.  793,  that  if  A.  takes  adverse 
possession  of  Blackacre,  and  holds  it  for  seven  years, 
and  then  abandons  it,  after  which  B.,  a  stranger  to  A., 
takes  possession  and  Tiolds  it  for  another  seven,  the 
right  of  the  owner,  though  he  has,  in  fact,  been  out  of 
possession   for   fourteen   years,    is   not   barred.     For, 
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when  A.  left  the  land,  his  (the  owner's)  right  to  bring 
his  action  disapi^eared  ;  for  there  was  no  one  against 
whom  he  could  bring  it,  so  long  as  the  land  remained 
vacant.  True,  that,  when  B.  took  possession,  the 
owner  acquired  a  new  right  of  action  ;  but  it  was  not 
the  same  right,  and  a  new  period  of  hmitation  there- 
upon commenced.  On  the  other  hand,  if  A.  had  pro- 
fessed to  sell  his  rights  to  B.,  or  if  A.  had  died  in 
possession  leaving  B.  his  heir-at-law,  B.  could  have 
joined  A.'s  possession  to  his  own,  and  thus  defeated 
the  former  owner's  claim  (Asher  v.  Whitlock  (1865) 
L.  R.  1  Q.  B.  l).  For  possession  is  prima  facie  evidence 
of  seisin  in  fee  simple,  and  entitles  the  possessor  to 
deal  with  the  land  as  a  tenant  in  fee  simple,  against 
all  except  claimants  with  a  better  right.  It  was  on 
this  ground  also  held  (Perry  v.  Clissold  [1907]  A.  C.  73), 
that  when  land  was  compulsorily  requisitioned  by 
a  Government  Department  for  pubhc  purposes,  a 
possessor,  whose  only  title  was  occupation  for  less 
than  the  statutory  period,  could  claim  full  compensa- 
tion as  an  owner  in  fee.  For  the  rules  governing  the 
appUcation  of  the  Statutes  of  Limitation,  and  the 
various  periods  of  limitation,  the  student  is  referred 
to  a  later  part  of  this  work  (Vol.  III). 

Finally,  it  may  be  pointed  out,  that  registration  of 
title  to  land,  under  the  Land  Transfer  Acts,  1875  and 
1897,  affords  a  substantial  protection  to  the  registered 
owner,  and  to  purchasers  from  him,  against  the 
acquisition  of  hostile  rights  by  occupancy.  For  it  is 
enacted,  by  the  Land  Transfer  Act,  1897,  s.  12,  that 
a  title  adverse  to  a  registered  proprietor  shall  not  be 
acquired  by  any  length  of  possession,  and  that  a 
registered  proprietor  shall  be,  in  effect,  exempt  from 
the  operation  of  the  Real  Property  Limitation  Acts. 
But  an  owner  of  land,  who  registers  with  a  mere 
possessory  title  only,  cannot  thereby  affect  any  adverse 
claim  in  respect  of  length  of  possession  by  any  other 
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person  who  was  in  possession  of  the  land  when  the 
registration  took  place.  And  such  a  person  may, 
when  his  title  by  possession  is  complete,  obtain  an 
order  for  substitution  in  the  register  of  his  own  name 
for  that  of  the  registered  owner  ;  subject  only  to  the 
claims  of  purchasers  for  value  from  the  registered 
owner.  A  further  discussion  of  this  subject  will 
appear  in  a  later  chapter  (pp.  477-478). 


NOTE  ON  AUTHORITIES. 

[Williams,  op.  cit.,  Part  V. 
Jenks,  op.  cit. ,  Chapter  XI V. 

"  Digest  of  English  Civil  Law,"  pp.  842-848.] 
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CHAPTER  XVI. 

TITLE    BY   FORFEITURE. 


Forfeiture  is  a  punishment  annexed  by  law  to 
some  illegal  act  or  negligence  in  the  owner  of  lands, 
tenements,  or  hereditaments  ;  whereby  he  loses  all  his 
interest  therein,  and  they  go  to  the  party  injured,  as 
a  recompense  for  the  wrong  which  either  he  alone,  or 
the  public  together  with  himself,  hath  sustained.  At 
one  time  the  loss  of  lands  by  forfeiture  must  have  been 
very  frequent  ;  and  the  subject  is  treated  at  consider- 
able length  in  the  old  books.  But,  with  changes  in 
the  law,  it  has  now  sunk  into  comparative  unimport- 
ance,  and  may  be   disposed  of  under  four    heads  :  — 

1.  forfeiture  by  alienation  for  an  unlawful  purpose  ; 

2.  forfeiture  by  alienation  of  particular  tenants  ;  3.  for- 
feiture by  wrongful  disclaimer ;  and  4.  forfeiture  by 
breach  of  express  condition.     Of  these  in  their  order. 

1.  Forfeiture  by  alienation  for  an  unlaw  fid  purpose. 
Since  the  disability  of  aliens  in  the  matter  of  land- 
owning was  abohshed  by  statute  (p.  264),  the  only 
important  case  which  falls  under  this  head  is  the  case 
of  alienation  in  mortmain.  Alienation  in  mortmain  is 
an  ahenation  of  lands  or  tenements  to  any  corpora- 
tion, sole  or  aggregate,  ecclesiastical  or  temporal.  But 
these  purchases  having  been  chiefly  made  by  religious 
houses,  in  consequence  whereof  the  lands  became 
inherent  in  one  '  dead  hand  '  {i.e.,  of  the  saint  to  whom 
the  religious  house  was  dedicated),  this  hath  occasioned 
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the  general  appellation  of  mortmain  to  be  applied  to 
such  alienations,  and  the  religious  houses  themselves 
to  be  principally  considered  in  framing  the  Statutes 
of  Mortmain. 

By  the  Common  Law,  any  man  might  dispose  of  his 
lands  to  any  other  private  man  at  his  discretion ; 
especially  when  the  feudal  restraints  on  alienation 
were  worn  away.  Yet,  in  consequence  of  these,  it 
has  long  been  necessary  for  corporations  to  have  a 
licence  in  mortmain  from  the  Crown,  to  enable  them 
to  become  the  holders  of  lands.  For  as  the  King  is  the 
ultimate  lord  of  every  fee,  he  ought  not,  unless  by  his 
own  consent,  to  lose  his  privilege  of  escheats  or  other 
feudal  profits,  by  the  vesting  of  the  lands  in  tenants 
who  can  never  die.  And  besides  this  general  licence 
from  the  King,  as  lord  paramount  of  the  kingdom,  it 
was  also  requisite,  whenever  there  was  a  mesne  or 
intermediate  lord  between  the  King  and  the  alienor, 
to  obtain  his  licence  (also  upon  the  same  feudal 
principles)  for  the  alienation  of  the  specific  land. 
And  if  no  such  licence  was  obtained,  the  King  or 
other  lord  might  enter  on  the  lands  so  aliened  in 
mortmain,  as  for  a  forfeiture. 

Yet,  such  was  the  ingenuity  of  the  clergy,  that, 
notwithstanding  this  fundamental  principle,  the  re- 
ligious houses  obtained  large  possessions,  whereby  the 
feudal  services,  ordained  for  the  defence  of  the  king- 
dom, were  every  day  visibly  withdrawn,  and  lords 
were  curtailed  of  their  escheats,  reliefs,  and  the  like. 
And  therefore,  in  order  to  prevent  this,  it  was  pro- 
vided, by  the  second  of  King  Henry  the  Third's  great 
charters,  and  afterwards  by  that  printed  in  our 
common  statute  books,  that  all  such  gifts  should  be 
void,  and  the  lands  forfeited  to  the  lords  of  the  fee. 

But  as  this  prohibition  extended  only  to  religious 
houses  {i.e.,  ecclesiastical  corporations  aggregate), 
bishops  and  other  sole  corporations  were  not  included 
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therein  ;  and  the  ecclesiastical  corporations  aggregate 
found  many  means  to  creep  out  of  this  statute,  by 
buying  in  lands  that  were  holden  of  themselves  as 
lords  of  the  fee,  and  thereby  evading  the  forfeiture, 
or  by  taking  long  leases  for  a  thousand  years  or  more. 
This  produced  the  so-called  Statute  De  Religiosis,  of 
1279,  by  which  it  was  provided,  that  no  'person 
(rehgious  or  other)  should  buy,  or  sell,  or  receive  under 
pretext  of  a  gift  or  lease,  nor  should  by  any  art  or  in- 
genuity appropriate  to  himseK,  any  lands  or  tenements 
in  mortmain  ;  upon  pain  that  the  immediate  lord  of 
the  fee,  or,  on  his  default  for  one  year,  the  lords  para- 
mount, and,  in  default  of  all  of  them,  the  King,  might 
enter  thereon  as  for  a  forfeiture. 

The  statutes  referred  to  extending,  however,  only 
to  gifts  and  conveyances  between  the  parties,  the 
religious  houses  now  began  to  set  up  a  fictitious  title 
to  the  land  which  it  was  intended  they  should  have, 
and  to  bring  an  action  to  recover  it  against  the  tenant, 
who  by  fraud  and  collusion  made  no  defence.  And 
thereupon  judgment  was  given  for  the  rehgious  house, 
which  then  recovered  the  land  upon  a  supposed  prior 
title  by  sentence  of  law.  And  thus  they  may  have  had 
the  honour  of  inventing  those  fictitious  adjudications 
of  right  which  afterwards,  under  the  name  of  common 
recoveries,  became  the  great  assurances  of  the  Idngdom. 
But,  upon  this,  the  Statute  of  Westminster  the  Second 
(13  Edw.  1  (1285),  c.  32)  enacted,  that  in  such  cases 
a  jury  should  try  the  true  right  of  the  demandants  or 
plaintiffs  to  the  land  ;  and  if  the  rehgious  corporation 
were  found  to  have  it,  they  should  still  recover,  but 
otherwise  the  land  should  be  forfeited  to  the  immediate 
lord  of  the  fee,  or  else  to  the  next  lord,  and  finally  to 
the  King  upon  the  immediate  or  other  lord's  default. 
And  the  hke  provision  was  made  by  the  succeeding 
chapter  of  the  same  statute  against  tenants  who  set 
up  crosses  upon  their  lands  (the  badges  of  Knights 
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Templars  and  Hospitallers) ;  in  order  to  protect  them 
from  the  feudal  demands  of  their  lords,  by  virtue  of 
the  privileges  of  those  religious  and  military  Orders. 
And  so  careful  was  this  provident  prince,  that  when  the 
Statute  Quia  Emptores  (18  Edw.  1  (1290)  c.  1 )  abohshed 
subinfeudations  in  fee  simple,  and  gave  liberty  for 
tenants  in  fee  simple  to  alienate  their  lands,  a  pro- 
viso was  inserted  that  this  should  not  extend  to 
authorize  ahenation  in  mortmain. 

The  next  evasion  resorted  to  by  the  reHgious  houses 
was  the  adoption  of  the  new  method  of  conveyance, 
previously  described  (pp.  151-152),  by  which  the  lands 
were  granted,  not  to  themselves  directly,  but  to  feoffees 
to  their  use,  whereby  they  received  the  actual  profits, 
without  becoming  entitled  to  the  lands  themselves  ; 
the  seisin  of  the  lands  remaining  in  the  feoffees.  But 
even  this  device  was  checked  by  the  Mortmain  Act 
of  1391,  by  which  it  was  enacted,  that  Uses  should 
be  subject  to  the  Statutes  of  Mortmain,  and  forfeit- 
able Uke  the  lands  themselves.  This  statute,  which 
extended  to  all  corporations,  whether  ecclesiastical  or 
not,  seems  finally  to  have  put  a  stop  to  evasions  of  the 
mortmain  laws. 

But,  during  all  this  time,  it  was  in  the  power  of  the 
Crown,  by  granting  a  licence  in  mortmain,  to  remit  the 
forfeiture,  so  far  as  related  to  its  own  rights  ;  though  it 
could  not  affect  the  rights  of  the  mesne  lords.  This 
prerogative  was  confirmed  by  statute  of  the  year  1344 
(18  Edw.  Ill,  St.  Ill,  c.  3) ;  and  when,  through  the 
long  operation  of  the  Statute  Quia  Emptores,  the 
rights  of  mesne  lords  had  been  reduced  within  a  very 
small  compass,  it  was  declared,  by  an  Act  of  the  year 
1696  (7  &  8  Will.  Ill,  c.  37),  that  the  Crown  for  the 
future,  at  its  own  discretion,  might  grant  licences 
to  aliene  or  take  in  mortmain,  of  whomsoever  the 
tenements  might  be  holden. 

At  the  time  of  the  Reformation,  moreover,  it  was 
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deemed  necessary  to  place  impediments  in  the  way  of 
alienating  lands  for  religions  purposes  ;  even  though 
such  alienations  did  not,  strictly,  violate  the  rule 
against  mortmain,  e.g.,  because  the  lands  were  not 
vested  in  corporations.  Such  alienations  were  ac- 
cordingly declared  void,  but  not  a  cause  of  forfeiture, 
by  a  statute  of  the  year  1531  (23  Hen.  VIII,  c.  10). 
And,  although  this  statute  was  afterwards  construed 
to  cover  only  gifts  for  sujoerstitious  purposes,  the  poUcy 
of  restraining  improvident  gifts  to  charities  was  never 
lost  sight  of  ;  and  ultimately,  by  the  so-called  Mort- 
main Act  of  1736  (9  Geo.  II,  c.  36),  it  was  enacted, 
that  (in  effect)  all  gifts  of  land  by  loill  for  charitable 
purposes  should  be  simply  void,  and  that  no  lands  or 
hereditaments,  or  money  to  be  laid  out  in  the  purchase 
thereof,  should  be  given  or  conveyed,  or  anyways 
charged  or  encumbered,  in  trust  for,  or  for  the  benefit 
of,  any  charitable  use  whatsoever,  unless  by  deed 
executed  in  the  presence  of  two  witnesses  twelve 
calendar  months  before  the  death  of  the  donor,  and 
enrolled  in  Chancery  within  six  calendar  months  after 
its  execution,  and  unless  such  gift  was  made  to  take 
effect  immediately,  without  power  of  revocation,  or 
other  clause  or  covenant  for  the  benefit  of  the  donor, 
or  of  those  claiming  under  him.  If  these  several 
conditions  were  not  complied  with,  not  only  was 
the  charitable  use  inoperative,  but  the  conveyance 
itself  was  void  to  all  intents  and  purposes. 

The  law  as  to  alienation  in  mortmain  and  as  to  gifts 
of  lands  for  charitable  purposes  is  now  chiefly  con- 
tained in  the  Mortmain  and  Charitable  Uses  Act,  1888 
(51  &  52  Vict.  c.  42),  whereby  the  former  provisions 
regarding  mortmain  and  charitable  uses  respectively 
have  been  consolidated,  with  some  slight  amendments, 
and  all  the  earlier  Acts  have  been  repealed. 

And,  first,  as  regards  alienation  in  mortmain.  No 
interest  in  land,  of  whatever  tenure,  may  (except  with 
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the  licence  of  the  Crown)  be  assured  to  or  for  the  benefit 
of  any  corporation  not  authorized  in  that  behalf  by 
statute,  under  pain  of  forfeiture  of  such  land  to  the 
Crown,  subject  to  the  rights  of  the  mesne  lords  (if  any) ; 
but  the  Crown  may  grant  licences  to  aliene  and  to 
acquire  in  mortmain.  If  these  provisions  are  violated, 
the  land  is  forfeited  to  the  immediate  lord  ;  but,  if  he 
does  not  take  steps  to  enforce  the  forfeiture  within 
twelve  months,  then  the  next  superior  lord  has  six 
months  further  time  in  which  to  do  so  ;  and,  so  on, 
for  each  superior  lord,  till  the  right  vests  in  the  Crown, 
by  whom,  in  fact,  owing  to  the  effect  of  Quia  Emptores, 
so  often  referred  to,  all  forfeitures  for  mortmain  in  the 
case  of  socage  or  leasehold  interests  are  usually  en- 
forced. There  seems  no  reason  in  principle  to  doubt 
that  equitable  as  well  as  legal  interests  in  land  are 
subject  to  the  rule  of  Mortmain  ;  in  fact,  as  we  have 
seen,  such  a  rule  was  expressly  laid  down  by  the  older 
statutes. 

And,  second,  as  regards  assurances  for  charitable 
uses.  Such  an  assurance  of  land,  to  be  good,  must 
take  effect  in  possession  for  the  benefit  of  the  charity 
at  once,  must  be  without  power  of  revocation,  or  re- 
servation for  the  benefit  of  the  assuror  (as  distinct 
from  his  successors  in  title),  must  (unless  it  is  made 
in  good  faith  and  for  full  and  valuable  consideration) 
be  made  at  least  twelve  clear  months  before  the  death 
of  the  assuror,  and,  finally,  it  must  (unless  it  is  regis- 
tered under  the  Land  Transfer  Acts)  be  made  by  deed 
attested  by  two  witnesses,  and  enrolled  in  the  Central 
Office  within  six  months  after  its  execution.  But 
there  may  be  a  reservation  of  a  peppercorn  rent,  or 
of  mines  or  minerals,  or  of  easements,  or  of  building 
provisions,  and  of  a  right  of  re-entry  on  breach  of  such 
provisions.  Money  given  by  act  inter  vivos  to  be  laid 
out  in  the  purchase  of  land  for  charitable  uses  stands  on 
the  same  footing  as  land  itself  ;  though   the  gift   of 
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money  already  secured  on  land  is  no  longer  regarded  as 
a  gift  in  mortmain,  or  within  the  other  provisions  of 
the  Mortmain  Acts.  If  the  required  formalities  are 
omitted,  the  attempted  alienation  is  void ;  but  it 
does  not,  hke  an  alienation  in  mortmain,  work  a 
forfeiture. 

One  of  the  most  difficult  features  of  the  present  law 
of  mortmain  and  charitable  uses  is  to  be  found  in  the 
numerous  exceptions  from  it  which  have  recently  grown 
up.  Some  of  these  apply  to  both  the  mortmain  and  the 
charitable  rules  ;  some  only  to  the  latter.  Some  are 
complete,  others  only  qualified  exemptions.  Thus, 
for  example,  all  assurances  of  land,  or  personal  estate 
to  be  laid  out  in  the  purchase  of  land,  for  educational 
purposes,  whenever  made,  are  wholly  exempt  from 
the  provisions  of  the  Mortmain  Acts  (Education 
Act,  1918,  s.  46).  The  donor  of  a  pubhc  park, 
elementary  schoolhouse,  or  pubhc  museum  may,  if 
he  carries  out  his  benevolent  intentions  during  his 
life,  disregard  all  the  provisions  of  the  Act  of  1888; 
except  that  requiring  his  conveyance  to  be  executed 
twelve  months  before  his  death  and  duly  enrolled  in 
the  books  of  the  Charity  Commissioners.  So  also,  a 
local  authority  acquiring  land  for  any  purposes  for 
which  it  is  authorised  by  Parhament  to  acquire  land, 
is  not  bound  by  any  of  the  rules  of  the  Act  of  1888; 
except  the  rule  that  the  conveyance  (unless  made  in 
good  faith  for  full  and  valuable  consideration)  must  be 
enrolled  with  the  Charity  Commissioners  within  six 
months  of  takmg  effect.  But  by  far  the  most  sweep- 
ing change  in  the  law  on  the  subject  was  that  effected 
by  the  Mortmain  Act  of  1891,  by  which  all  restrictions 
on  the  power  of  devising  land  for  charitable  purposes 
were  removed ;  but  the  land  must  be  sold  by  the  charity 
within  a  year  from  the  death  of  the  testator,  or  within 
such  extended  time  as  shall  be  allowed,  either  by  the 
High  Court  or  by  the  Charity  Commissioners.     If  the 
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land  remains  unsold  after  the  time  limited  for  the  sale 
thereof,  it  is  to  vest  in  the  Official  Trustee  of  Charity 
Lands,  thereafter  to  be  sold  as  soon  as  may  be  under  the 
order  of  the  Charity  Commissioners,  for  the  benefit  of 
the  charity.  The  High  Court  or  the  Charity  Commis- 
sioners may,  however,  being  first  satisfied  that  the 
land  is  wanted  for  actual  occupation  by  the  charity, 
authorize  the  permanent  retention  of  the  land.  The 
Act  of  1891  also  provides,  as  regards  money  given  by 
will  to  a  charity,  with  a  superadded  direction  to  lay 
out  such  money  in  the  purchase  of  land,  that  the  gift 
shall  be  good,  the  superadded  direction  only  being 
void  ;  and  money  secured  on  land,  or  other  personal 
estate  arising  from  or  connected  vidth  land,  is  no  longer 
to  be  regarded  as  land  mthin  the  meaning  of  the 
Mortmain  Acts. 

2.  Forfeiture  by  the  wrongful  alienation  of  the  tenants 
of  particular  estates.  At  one  time,  if  the  tenant  of  a 
particular  estate  {e.g.,  for  life  or  for  years)  conveyed  by 
a  Common  Law  conveyance,  such  as  a  feoffment,  fine, 
or  recovery,  a  greater  estate  than  the  law  entitled  him 
to  make,  this  wrongful  conveyance  on  his  part  was  a 
cause  of  forfeiture  to  the  person  in  immediate  remainder 
or  reversion.  As  if  tenant  for  his  own  life  aliened  by 
feoffment  or  fine  for  the  life  of  another,  or  in  fee  or  in 
tail,  these  being  estates  which  either  must  or  might  last 
longer  than  his  own,  the  creating  them  was  deemed 
inconsistent  with  the  nature  of  his  interest,  and  was 
a  forfeiture  of  his  own  particular  estate,  to  him  in 
remainder  or  reversion,  who  was  entitled  to  enter 
immediately.  But  if  a  tenant  in  tail  aliened  in  fee 
simple,  this  was  a  mere  discontinuance  of  the  estate 
tail,  which  the  issue  might  afterwards  avoid  by 
the  appropriate  action ;  and  therefore  this  wrongful 
ahenation  was  no  forfeiture.  And  no  aHenation 
by    grant,    bargain    and    sale,    or    other    '  innocent ' 
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conveyance,  would  work  a  forfeiture,  even  though  it 
might  devest  the  reversion. 

The  reason  for  the  severity  of  this  rule  was,  that  the 
mere  fact  of  the  acquisition  of  the  seisin  by  the  feoffee 
was  in  itself  so  detrimental  to  the  true  owner,  that 
the  only  adequate  redress  open  to  the  latter  was  an 
immediate  action  to  assert  his  claim— a  course  which, 
naturally,  he  could  not  have  pursued,  unless  the  right 
to  possession  had  been  conferred  upon  him.  But  as 
this  right  was  only  given  for  the  protection  of  the  true 
owner,  it  did  not  justify  him  in  avoiding  estates  and 
charges  lawfully  created  by  the  particular  tenant 
before  incurring  the  forfeiture  ;  as  did  the  enforce- 
ment of  a  forfeiture  for  breach  of  an  express  condition. 
The  whole  subject,  however,  of  forfeiture  upon  a  wrong- 
ful alienation  has  now  lost  much  of  its  importance. 
For  fines  and  recoveries  were  abolished  by  the  Fines 
and  Recoveries  Act,  1833  ;  and,  by  the  Real  Property 
Act,  1845,  s.  4,  it  is  provided,  that  a  feoffment  made 
after  the  1st  of  October,  1845,  shall  not  have  any 
tortious  operation.  But  it  would  seem  that  the 
doctrine  might  still  apply  as  between  lord  and  copy- 
holder ;  for,  as  we  shall  see,  any  attempt  by  a  copy- 
holder to  convey  his  tenement  by  a  Common  Law 
conveyance  (other  than  a  lease  not  exceeding  a  year) 
causes  a  forfeiture. 

3.  Forfeiture  by  the  wrongful  disclaimer  of  a  tenant. 
Where  the  tenant  of  a  particular  estate  [e.g.,  a  tenant 
for  life  or  for  years)  neglects  to  render  his  lord  the  due 
services,  and,  upon  an  action  brought  to  recover  them, 
disclaims  to  hold  of  his  lord,  that  disclaimer  of  tenure, 
in  a  court  of  record,  is  a  forfeiture  of  the  land  upon 
reasons  most  apparently  feudal.  And  so  hkewise  is  it, 
if  the  particular  tenant  does  any  act  which  amounts  to 
a  virtual  disclaimer  ;  as  if,  being  tenant  for  life  only, 
he  claims,    in   a   court   of   record,  to   have   a    larger 
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interest,  or  alleges  the  reversion  to  be  in  a  stranger. 
So,  where  a  tenant  for  years  gave  up  possession  of  the 
demised  premises  to  a  third  party  who  claimed  as  para- 
mount to  the  landlord,  with  intent  to  assist  that  party 
in  setting  up  the  adverse  title,  such  behaviour  was 
held  to  work  a  forfeiture  of  the  lease.  But  a  mere 
parol  disclaimer  does  not  avoid  an  estate. 

4.  Forfeiture  by  breach  of  express  condition.  The 
general  principles  of  our  laAV,  on  the  subject  of  estates 
upon  condition,  and  the  various  restrictions  placed  by 
the  law  upon  the  enforcement  of  forfeiture  for  breach 
of  conditions  in  leases,  have  been  explained  in  a 
previous  chapter  (pp.  96-104).  Here  it  is  only 
necessary  to  repeat  that,  in  spite  of  certain  equitable 
doctrines  and  the  statutory  provisions  above  alluded 
to,  the  general  rule  still  holds,  that,  if  a  man  accepts 
an  estate  determinable  upon  breach  of  a  lawful  con- 
dition, and  that  condition  is  broken,  he  forfeits  the 
estate. 

Owing  to  the  abolition  of  the  remedy  of  forfeiture 
by  the  writ  of  Waste  by  the  Real  Property  Limitation 
Act,  1833,  s.  6,  and  the  disappearance  of  tortious 
conveyances,  it  would  seem  that  there  can  now  be  no 
forfeiture  for  breach  of  condition  implied  (or  conditio7i 
in  law),  except  in  the  case  of  copyholds,  and  the  case  of 
disclaimer  above  noticed.  At  least  this  is  so  with 
regard  to  ordinary  estates  in  land  ;  though,  doubtless, 
an  office  might  still  be  deemed  forfeited  by  neglect  or 
misuser. 

NOTE  ON  AUTHORITIES. 

[The  textbooks  seldom  deal  with  forfeiture  as  a  lohole  ;  but  the  different 
instances  of  forfeiture  will  usually  be  found  discussed  under  the 
interests  to  which  they  relate,  e.g.,  leases,  d-c] 
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CHAPTER  XVII. 

TITLE    BY   ALIENATION. 

{Specially  revised  by  H.  0.  Danckwerts,  Esq.] 

The  most  usual  and  universal  method  of  acquiring 
a  title  to  real  estates  is  that  of  ahenation,  conveyance, 
or  purchase  in  its  legal  sense  ;  under  which  may  be 
comprised  any  methods  wherein  estates  are  voluntarily 
resigned  by  one  man,  and  accepted  by  another,  whether 
that  be  effected  by  sale,  gift,  marriage  settlement, 
devise,  or  other  transmission  of  property  by  the  mutual 
consent  of  the  parties.  In  the  present  chapter,  however, 
we  shaU  confine  ourselves  to  ahenation  inter  vivos. 

By  the  feudal  law,  a  pure  and  genuine  feud  could 
not  be  transferred  from  one  feudatory  to  another  with- 
out the  consent  of  the  lord  ;  lest  thereby  a  feeble  or 
suspicious  tenant  should  be  substituted  to  perform  the 
feudal  services,  instead  of  one  on  whose  abihties  and 
fidehty  the  lord  could  depend.  And  as  the  feudatory- 
could  not  aUene  the  feud  in  his  lifetime,  so  neither 
could  he  by  wiU  defeat  the  succession,  nor  even  alter 
the  course  of  it.  Nor  could  he  at  one  time  ahene, 
even  with  the  consent  of  the  lord,  unless  he  also 
obtained  the  consent  of  his  own  next  heir.  Therefore, 
it  was  very  usual  in  antient  feoffments  to  express,  that 
the  ahenation  was  made  with  consent  of  the  heirs  of 
the  feoffor ;  and  sometimes  for  the  heir  apparent 
himself  to  join  with  the  feoffor  in  the  conveyance.  On 
the  other  hand,  as  the  feudal  obhgation  was  regarded 
as  reciprocal,  the  lord  could  not  ahene  or  transfer  his 


CHAP.    XVII. — TITLE    BY    ALIENATION.  289 

seignory  without  the  consent  of  the  tenant  ;  for  it  was 
esteemed  unreasonable  to  subject  the  feudatory  to  a 
new  suj)erior  without  his  own  approbation.  This 
consent  of  the  tenant  to  the  lord's  alienation  was 
expressed  by  what  was  called  attorning,  or  professing 
to  become  the  tenant  of  the  new  lord  ;  which  doctrine 
of  attornment  was  afterwards  extended  to  all  lessees 
for  life  or  years,  so  that  upon  the  purchase  of  a  reversion 
on  any  lease  for  life  or  years,  if  the  tenant  for  life  or 
years  refused  to  attorn  to  the  purchaser,  the  grant  was 
in  most  cases  void,  or  at  least  incomplete. 

But  by  degrees  this  feudal  severity  wore  off.  In  the 
first  place,  by  a  law  of  King  Henry  I,  a  man  was 
allowed  to  sell  and  dispose  of  lands  which  he  himself 
had  purchased,  as  contra- distinguished  from  those  he 
had  acquired  by  descent  or  inheritance.  But  he  was 
not  allowed  to  sell  the  whole  of  his  own  acquisitions,  so 
as  totally  to  disinherit  his  children ;  any  more  than  he 
was  at  liberty  to  aliene  his  ancestral  estate.  After- 
wards, a  man  seems  to  have  been  at  Hberty  to  part  with 
all  his  own  acquisitions,  provided  he  had  previously 
purchased  them  to  him  and  his  assigns  by  name  ;  and 
he  was  also  then  allowed  to  part  with  one  fourth  of  the 
inheritance  of  liis  ancestors,  without  the  consent  of  his 
heirs.  But,  by  the  Great  Charter  of  Henry  III  (c.  32), 
no  alienation  was  permitted  of  any  part  of  the  land, 
unless  sufficient  was  left  to  answer  the  services  due  to 
the  superior  lord ;  which  sufficiency  was  probably 
interpreted  to  be  one  half. 

As  regards  ahenation  of  land  inter  vivos,  however, 
all  restrictions  thereon  were  substantially  removed  by 
the  statute  of  Quia  Emptores  (18  Edw.  I  (1290)  c.  1), 
whereby  all  tenants  in  fee  simple,  except  the  King's 
tenants  in  capite,  were  left  at  hberty  to  aliene  all  or  any 
part  of  their  freehold  lands  at  their  own  discretion  ; 
subject  only  to  the  provision,  that  all  conversances 
of  the  fee  simple  should  be  to  hold,  not  of  the  grantor, 

s.c. — ^voL.  n.  u 
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but  of  the  lord  of  whom  the  grantor  himself  had  held. 
Subsequently,  by  the  statute  1  Edw.  Ill,  st.  2.  c.  12, 
passed  in  the  year  1327,  the  King's  tenants  in  capite 
were  also  permitted  to  aliene  on  paying  a  fine  to  the 
King.  By  the  temporary  statutes,  7  Hen.  VII,  c.  2 
(1491),  and  3  Hen.  VIII,  c.  4  (1511),  persons  attending 
the  King  in  his  wars  were  allowed  to  ahene  their  lands 
without  fine.  And  fines  on  alienation  were  entirely 
abohshed,  as  from  1646,  in  the  case  of  all  estates 
of  freehold  tenure,  by  the  Act  for  the  Abolition  of 
Mihtary  Tenures,  passed  in  1660,  after  the  Restoration, 
but  confirming  the  effect  of  two  Commonwealth  Acts 
of  1646. 

Lastly,  by  the  4  &  5  Anne  (1705)  c.  3  (sometimes 
cited  as  4  Anne,  c.  16),  attornment  ceased  to  be  neces- 
sary to  complete  any  voluntary  grant  or  conveyance 
of  a  reversion.  Attornment  was  not  necessary  when 
the  transfer  was  by  operation  of  law,  as  in  the  case  of 
lands  being  taken  upon  an  elegit ;  but  when  the  Court 
appoints  a  receiver,  it  invariably  directs  that  the 
tenants  shaU  attorn  to  the  receiver,  without  which  he 
cannot  sue  or  distrain  for  rent  in  his  own  name.  At- 
tornment is  also  necessary  before  a  sequestrator 
appointed  to  enforce  a  judgment  can  recover  rent. 
We  may  also  here  observe,  that,  by  the  Distress  for 
Rent  Act,  1737,  s.  11,  the  fraudulent  attornment  of 
the  tenant  to  a  stranger,  to  the  prejudice  of  his  land- 
lord, is  rendered  wholly  inoperative. 

The  result  of  the  several  relaxations  above  referred 
to  has  been,  to  hberate  real  estate  from  all  the  feudal 
restraints  on  alienation.  Subject  to  very  few  ex- 
ceptions, aU  estates  in  land  are  now  freely  transferable. 
This  is  frequently  so,  as  we  have  seen  (pp.  52-53),  even 
when  the  estate  is  granted  subject  to  an  express  con- 
dition that  the  grantee  shall  not  ahene,  or  that  his 
estate  is  to  determine  on  his  attempting  to  ahene. 
Conditions  of  the  latter  kind  may,  in  certain  circum- 
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stances,  be  annexed  to  life  estates  and  leases  for  years  ; 
but  any  clause  or  condition,  except  a  restraint  on 
anticipation  imposed  on  a  married  woman,  intended 
to  prohibit  a  tenant  in  fee  simple  or  a  tenant  in  tail 
from  alienating  the  fee  simple,  is  void,  as  repugnant 
to  the  nature  of  the  estate,  or  contrary  to  the  policy  of 
the  law.  As  regards  tenants  for  hfe,  when  they  are 
tenants  of  settled  lands  within  the  Settled  Land  Acts, 
any  restriction  on  the  exercise  of  the  powers  of  aliena- 
tion given  to  them  by  those  Acts  over  the  settled  lands 
is,  as  we  shall  see,  expressly  declared  to  be  invahd  ; 
but  this  restriction  applies,  of  course,  only  to  their 
statutory  powers  under  the  Acts. 

Estates  at  will  or  by  sufferance,  however,  are  not 
ahenable.  And,  besides  these,  there  were,  at  the 
common  law,  some  few  other  interests  which  were  in- 
capable of  transfer.  For  a  man  who,  having  been 
ousted  of  the  possession  of  his  land  by  the  wrongful 
act  of  a  stranger,  had  a  right  of  entry  only,  could  not, 
in  general,  have  ahened  that  right  to  another  ;  nor 
could  a  person  entitled  to  a  contingent  or  executory 
interest,  or  a  possibility  coupled  with  an  interest,  have 
ahenated  it.  By  the  provisions  of  the  Wills  Act,  1837, 
s.  3,  all  these  rights  and  interests  may  now  be  alien- 
ated by  will ;  and  by  the  Real  Property  Act,  1845,  s.  6, 
they  may  now  be  ahenated  by  deed.  It  is,  however, 
the  better  opinion,  that  the  mere  right  of  action  for 
damages  or  forfeiture  for  a  breach  of  covenant  or 
condition  which  occurred  before  the  ahenation,  cannot 
pass  by  act  of  the  parties,  except  where  such  ahenation 
is  expressly  authorized  by  statute,  e.g.,  the  Conveyancing 
Act,  1911,  s.  2,  which  refers  only  to  leases. 

Alienations  inter  vivos  take  place  mainly  under  three 
sets  of  circumstances.  The  first  is  the  case  of  a  gift : 
that  is,  an  ahenation  for  which  no  valuable  considera- 
tion is  given.  Here  there  is  usually  no  preceding 
contract ;  but,  if  there  is,  it  must  be  under  seal,  because 
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a  simple  contract  is  not  binding  without  valuable 
consideration.  And  even  a  contract  under  seal,  made 
without  valuable  consideration,  is  not  enforceable  by 
decree  for  sjjecific  performance  (Vol.  Ill,  p.  89). 
The  second  is  the  case  of  a  marriage  settlement :  that 
is,  an  ahenation  for  which  the  valuable  consideration 
given  is  marriage.  This  is  usually  preceded  by  a 
binding  contract,  known  as  the  '  marriage  articles,' 
which  need  not  be  under  seal,  because  future  marriage 
is  a  valuable  consideration,  but  must  be  in  writing, 
to  satisfy  the  requirements  of  the  Statute  of  Frauds 
(s.  4).  The  third  is  the  case  of  a  sale  :  that  is,  an 
alienation  where  valuable  consideration  is  given  in  the 
shape  of  money  or  money's  worth,  including  a  lease, 
a  mortgage,  and  an  exchange.  It  is  usually  only  in 
the  case  of  sale  that  the  prehminaries  of  alienation  are 
of  importance  and  include  what  is  called  investigation 
of  title. 

We  shall  now  proceed  to  enquire,  first,  of  the  pre- 
hminaries of  ahenation  in  case  of  sale,  second,  of  the 
completion  of  a  sale,  and,  third,  who  may  aliene,  and 
to  whom ;  reserving  for  a  subsequent  chapter  the 
consideration  of  the  question  how  ahenation  may  be 
effected. 

Preliminaries  of  Alienation. 

The  first  prehminary  of  alienation  in  the  case  of  a 
sale  (in  the  strict  sense),  as  well  as  of  a  lease,  is  the 
conclusion  of  a  contract.  The  general  law  as  to  con- 
tracts is  dealt  with  in  a  later  volume  (Vol.  Ill,  Part  I), 
where,  in  jDarticular,  the  requirements  of  the  Statute 
of  Frauds  as  to  a  memorandum  in  writing  in  the  case 
of  any  contract  for  the  alienation  of  land,  are  stated. 

A  few  remarks,  however,  may  be  made  upon  the 
points  which  most  usually  arise  on  that  statute  with 
regard  to  contracts  for  the  sale  or  leasing  of  land 
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In  order  to  satisfy  the  Statute  of  Frauds  (which  appUes 
to  all  contracts  for  the  alienation  of  land)  the  memor- 
andum must  contain  three  essentials  :  —  (l )  a  description 
of  the  land,  (2)  the  names  of  the  parties,  and  (3)  the  price 
or  consideration  to  be  paid,  as,  in  the  case  of  land,  in 
the  absence  of  a  specific  named  price  a  reasonable  price 
or  rent  cannot  be  implied.  There  must  be  sufficient 
description  both  of  the  land  and  the  parties,  to  permit 
of  their  identification ;  but  id  certum  est,  quod  certum 
reddi  potest,  and  parol  evidence  will  be  admitted  to 
show  who  the  parties  referred  to  in  the  memorandum 
are,  while  the  deficiencies  may  be  supplied  by  other 
written  documents  which  can  be  connected  with  the 
memorandum.  So,  in  Stokes  v.  Whicher  [1920]  1  Ch. 
411,  a  memorandum  to  support  an  action  by  the  pur- 
chaser was  constructed  out  of  (i)  a  carbon  copy  of  an 
agreement,  not  showing  the  purchaser's  name,  but 
signed  by  the  vendor  and  containing  a  receipt  for  the 
deposit,  (ii)  the  original  agreement  signed  by  the 
purchaser,  and  (iii)  the  cheque  with  which  the  deposit 
was  paid.  As  a  rule,  the  documents  must  show  some 
connection  on  their  face  ;  but,  in  the  case  of  Pearce 
V.  Gardner  [1897]  1  Q.  B.  688,  evidence  was  received  to 
connect  an  envelope  with  the  letter  inclosed  in  it. 

Very  often  the  memorandum  will  be  found  in  a 
somewhat  protracted  correspondence.  It  w^as  held  in 
Hussey  v.  Home-Payne  (1872)  L.  R.  4  i\.pp.  Ca.  311, 
that  in  such  circumstances,  the  Court  is  entitled  to  con- 
sider the  whole  of  the  correspondence  to  see  whether 
an  agreement  has  been  arrived  at  ;  but  the  case  of 
Perry  v.  Suffields  Limited  [1916]  2  Ch.  187,  shows  that 
once  an  agreement  has  been  definitely  concluded,  it  is 
immaterial  that  the  j)arties  continue  to  discuss  the 
terms  of  the  contract. 

Very  often,  a  memorandum  is  signed  between  the 
parties  in  reference  to  the  sale  containing  the  words 
'  subject  to  formal  contract.'     It  is  now  clear  from 
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the  case  of  Rossdale  v.  Denny  [1921]  1  Ch.  57,  that, 
where  such  words  are  used,  there  is  no  binding  contract 
until  the  agreement  has  been  put  into  formal  shape  by 
the  parties  or  their  solicitors,  and  signed  by  or  on 
behalf  of  the  parties.  But  the  mere  fact  that  the 
parties  to  an  informal  agreement,  in  itseK  satisfjdng 
the  Statute  of  Frauds,  contemplate  the  making  of  a 
more  formal  document,  does  not  of  itself  prevent  the 
informal  agreement  being  a  binding  contract. 

Where  an  estate  agent  is  employed  by  an  intending 
vendor,  as  a  rule  he  has  no  authority  to  enter  into  a 
contract  for  the  sale  of  the  land  on  behalf  of  the  vendor  ; 
his  duty  is  merely  to  find  a  jjurchaser.  In  some 
cases  an  authority  for  the  estate  agent  to  make  the 
contract  may,  however,  be  impHed,  as  where  the  vendor 
names  a  price  for  sale  ;  but,  even  in  these  cases,  the 
agent  has  only  authority  to  enter  into  an  '  open ' 
contract,  and  so,  if  he  inserts  terms  in  regard  to  title, 
or  even  a  date  for  completion,  as  in  Kee7i  v.  Mear  [1920] 
2  Ch,  574,  the  vendor  will  not  be  bound  by  the  agree- 
ment signed  by  the  agent. 

A  great  number  of  sales  of  land  are  effected  by 
auction.  In  these  cases,  the  auctioneer  is  the  vendor's 
agent ;  and  the  contract  for  sale  is  concluded  by  the 
fall  of  the  hammer.  But  the  auctioneer  is  also  the 
agent  of  the  purchaser  for  the  purpose  of  signing  the 
memorandum  required  by  the  Statute  of  Frauds, 
though  this  authority  is  limited  to  the  occasion  of  the 
auction.  And  so,  in  Bell  v.  Balls  [1897]  1  Ch.  663, 
where  the  auctioneer  signed  the  memorandum  a  week 
after  the  sale,  the  purchaser  was  not  bound  ;  and  the 
auctioneer's  part  in  this  respect  cannot  be  performed 
by  his  clerk,  unless  the  purchaser  by  word  or  by  conduct 
(as  by  standing  by  without  dissent)  has  impHcitly 
authorized  the  clerk  to  sign. 

When  the  auctioneer  receives  the  purchaser's 
deposit,  he  receives  it  (in  the  absence  of  agreement 
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to  the  contrary)  as  a  stakeholder,  i.e.,  it  is  not  handed 
over  to  the  vendor  until  coinpletion.  But  if  the  deposit 
is  handed  to  an  agent  for  the  vendor,  as,  for  instance, 
his  solicitor,  it  is  the  same  as  if  it  had  been  handed  to 
the  vendor  himself  ;  and  the  vendor  will  be  liable 
for  interest  from  that  date  and  not  the  date  of  com- 
pletion, if  the  deposit  has  to  be  returned. 

Two  other  important  rules  in  the  case  of  contracts 
for  sale  are  :  (l)  that,  in  the  absence  of  express  stipu- 
lation, the  contract  is  deemed  to  relate  to  the  whole 
of  the  vendor's  interest  in  the  land  sold,  and  the 
presumption  is,  that  that  interest  is  the  fee  simple  free 
from  encumbrances  ;  and  (2)  that  the  vendor  is  bound 
to  disclose  any  material  defect  in  his  title  known 
to  him,  in  default  of  which  the  purchaser  may,  on 
discovering  the  defect,  repudiate  the  contract.  A 
vendor  is  not,  as  a  rule,  bound  to  point  out  defects  of 
the  property  to  be  sold  which  the  purchaser  or  his 
surveyor  could  discover  from  an  ordinary  inspection 
of  the  property  ;  but  any  latent  defects  in  the  property 
must  be  pointed  out  by  him.  Where  the  property  is 
leasehold,  the  vendor  is  under  a  duty  to  mention  any 
unusual  and  onerous  covenants  in  the  lease  ;  and  it  is 
better  for  him,  before  the  contract  is  concluded,  to 
afford  the  purchaser  an  opportunity  of  inspecting  the 
lease  or  a  copy  of  it. 

When  a  contract  for  the  sale  of  land  is  entered  into, 
the  first  step  in  the  ordinary  case  is,  for  the  purchaser 
to  enquire  into  the  vendor's  title.  For  this  purpose, 
the  vendor  places  before  the  purchaser  a  summary 
of  the  different  instruments  and  facts,  by  force  of  which 
the  land  sold  is  vested  in  the  vendor  or  is  at  his  dis- 
posal, which  is  called  an  '  abstract  of  title,'  and  also 
evidence  to  prove  the  title  shown  by  the  abstract. 

Now  the  three  questions  that  arise  in  investigating 
title  are  :  (l)  what  title  the  vendor  ought  to  show  in  his 
abstract  ;  (2)  how  such  title  shall  be  proved  ;  and  (3) 
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who  is  to  pay  the  costs  of  investigation.  On  all  these 
points,  the  contract  of  sale  may  make  what  provision 
the  parties  please  ;  and,  where  such  provision  is  made, 
the  parties  are,  of  course,  bound  by  it.  In  the  case  of 
a  sale  by  auction  '  Particulars  '  of  the  property  and 
'  Conditions  of  Sale  '  are  generally  prepared  before- 
hand. The  Particulars  contain  a  description  of  the 
property  sold  and  its  nature  ;  reference  being  made 
to  any  liabilities  and  other  matters  affecting  its  value 
which  a  purchaser  ought  to  know  before  he  bids.  The 
Conditions  contain  stipulations  regulating  the  investi- 
gation of  title  which  will  follow  the  sale,  and  limit 
the  rights  wliich  a  purchaser  would  otherwise  have. 
Conditions  which  hmit  the  purchaser's  rights,  having 
regard  to  the  state  of  the  vendor's  title  to  the  property 
sold,  are  known  as  '  Special  Conditions.'  Others, 
which  are  used  on  almost  every  sale  by  auction,  are 
known  as  'Common  form  Conditions,'  and  have  been 
the  subject  of  frequent  judicial  construction.  Reference 
will  be  made  to  these  during  the  consideration  of  the 
vendor's  rights  in  regard  to  title.  In  the  case  of  a 
sale  by  private  treaty,  similar  provisions  are  sometimes 
contained  in  the  written  agreement. 

Frequently,  however,  the  contract  makes  no  pro- 
vision at  all  on  all  or  any  of  these  points.  It  is  then 
said  to  be  '  open  '  as  regards  such  points.  And  in  an 
open  contract  the  rights  of  the  different  parties  to  the 
conveyance  have  been  recently  regulated  by  legislation 
in  a  manner  which  requires  careful  attention. 

1.  As  to  the  title  the  vendor  must  show  in  his 
abstract. 

In  the  absence  of  express  stipulation,  the  vendor  is 
bound  to  make  a  good  marketable  title  to  the  property 
sold.  This  imphed  obhgation  may  be  satisfied  by 
showing  a  good  equitable  title,  and  power  to  get  in  the 
legal  estate.  The  implied  obligation  may,  however, 
be  rebutted,  by  showing  that  the  purchaser  had  notice 
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before  the  contract  that  the  vendor  could  not  give  a 
good  title. 

An  abstract  of  title  commences  with  some  instrument 
vesting  the  land  in  the  vendor  or  some  person  through 
whom  he  claims  ;  which  instrument  is  called  the  root  of 
title.  In  the  case  of  an  open  contract,  two  questions 
arise  with  regard  to  the  root  of  title— (a)  whether  the 
instrument  put  forward  as  the  root  of  title  is  a  proper 
one  for  the  purpose,  and  (6)  whether  the  date  of  the 
instrument  is  sufficiently  remote  to  give  the  full  period 
of  title  which  the  vendor  is  by  law  bound  to  furnisli 
to  the  purchaser. 

{a)  An  instrument,  to  be  a  proper  root  of  title,  must 
purport  to  deal  with,  or  show  the  ownership  of.  the 
whole  interest  in  the  property  contracted  to  be  sold, 
by  a  recognisable  description,  and  must  contain  nothing 
to  throw  any  doubt  on  the  title  of  the  disposing  parties. 
Thus,  a  conveyance  on  sale,  a  mortgage,  a  will  con- 
taining a  specific  devise,  or  a  settlement,  will  usually 
be  a  good  root  of  title  ;  but  not  a  conveyance  of  an 
equity  of  redemption,  a  disentailing  deed,  an  appoint- 
ment under  a  power,  or  a  will  containing  a  mere 
general  devise.  The  fact  that  a  deed  is  voluntary 
does  not  prevent  it  being  a  good  root  of  title,  especially 
if  it  was  executed  after  the  passing  of  the  Volun- 
tary Conveyances  Act,  1893.  The  contract,  however, 
usually  specifies  the  instrument  with  which  the  title 
is  to  commence.  If,  in  such  a  case,  the  vendor 
stipulates  that  a  particular  deed  less  than  forty  years 
old  is  to  be  the  root  of  title,  he  must  give  a  fair  descrip- 
tion of  the  nature  of  the  deed  ;  for  otherwise,  unless 
the  deed  is  a  conveyance  on  sale  or  a  mortgage,  he  may 
be  unable  to  enforce  the  contract,  on  the  ground  that 
the  purchaser  was  entitled  to  assume  that  the  root  of 
title  was  executed  as  the  result  of  a  transaction  in  which 
the  title  would  have  been  investigated. 

(6)  For  a  long  period  previous  to  the  year   1874, 


298      BK.    II.    THK   LAW   OF   PROPERTY. — PT.   I.    IN   LAND. 

the  period  of  title  which  a  purchaser  was  justified  in 
requiring  in  an  open  contract  was  at  least  sixty  years  ; 
the  reason  being,  that  until  after  the  lapse  of  such  a 
period  a  hostile  title  would  not  necessarily  be  barred 
by  the  Statutes  of  Limitation.  But  now  the  Vendor 
and  Purchaser  Act,  1874,  provides  (in  effect)  that,  on 
the  sale  of  any  estate  in  land  of  any  tenure,  the  vendor 
must  show  title  in  liimself  and  his  predecessors  for  not 
less  than  forty  years  before  the  sale.  This  principle 
applies  even  where  the  property  was  acquired  by  the 
vendor  by  adverse  possession.  Title  by  adverse  pos- 
session can,  however,  be  forced  upon  the  purchaser  ; 
but  it  must  be  for  the  proper  period  of  forty  years,  or 
form  a  link  in  a  title  otlierwise  of  the  correct  length 
[Jacobs  V.  Bevell  [1900]  2  Ch.  858  ;  Be  Atkinson's  and 
HorselVs  Contract  [1912]  2  Ch.  l).  In  the  case  of 
leaseholds,  the  abstract  must  begin  with  the  instrument 
creating  the  term,  however  old  ;  similarly,  on  the  sale 
of  a  reversion,  the  instrument  which  created  it  must 
be  abstracted.  But  in  each  case  the  intermediate 
title  need  only  be  carried  back  for  forty  years.  The 
same  principles  seem  to  apply  in  the  case  of  a  Crown 
grant  of  a  rent-charge.  The  title  to  an  advowson  must 
be  carried  back  for  one  hundred  years. 

If  a  purchaser  accepts  less  than  a  forty  years  title, 
he  will  be  affected  with  constructive  notice  of  all  rights 
and  equities  affecting  the  land  which  he  would  have 
discovered  by  reasonable  investigation  of  title  for  the 
full  period ;  even  where  the  vendor's  title  was  obtained 
by  adverse  possession.  A  purchaser  was  affected  in 
this  manner  with  notice  of  restrictive  covenants  in 
Cox's  and  Neve's  Contract  [1891]  2  Ch.  109,  and  Nislefs 
and  Potts'  Contract  [1906]  1  Ch.  386. 

Certain  rules  as  regard  the  title  a  purchaser  may 
require  have  also  been  enacted  with  regard  to  a  con- 
tract for  sale  or  lease  of  land,  subject,  however,  to  the 
express  terms  of  the  contract. 


CHAP.    XVII. — ^TITLE    BY    ALIENATION.  299 

(a)  Under  a  contract  for  the  grant  or  assignment  of  a 
lease  or  sub-lease,  the  proposed  grantee  or  assignee,  in 
the  absence  of  express  stipulation,  is  not  entitled  to  call 
for  the  title  to  the  freehold  (Vendor  and  Purchaser 
Act,  1874,  s.  2),  and,  under  a  contract  to  assign  an 
existing  sub-lease,  the  assignee  cannot  call  for  the 
title  to  the  leasehold  reversion  on  that  sub-lease  (Con- 
veyancing Act,  1881,  s.  3  (1)).  On  the  other  hand, 
under  a  contract  to  grant  a  sub-lease,  the  intended 
grantee  can  call  for  the  title  to  the  lease  under  which 
the  intended  lessor  holds ;  and  so  it  was  held  in  Gosling 
V.  Woolf  [1893]  1  Q.B.  39  ;  68  L.T.  89,  that  an  intended 
grantor  under  such  circumstances  was  not  absolved 
from  delivering  an  abstract  of  title,  though,  if  the 
intending  grantor  himself  holds  under  a  sub-lease,  the 
intended  grantee  cannot  call  for  the  title  to  the  superior 
lease  (Conveyancing  Act,  1881,  s.  13  (l)).  When  a 
lease  is  granted  under  a  power,  the  contract  for  the 
lease  does  not  form  part  of  the  title  to  the  lease 
(Conveyancing  Act,  1881,  s.  4  ;  Settled  Land  Act, 
1882,  s.  3  (4)).  On  the  whole,  these  rules  are  rather 
hard  on  purchasers,  though  probably  a  lessee  at  a 
rack  rent  seldom  calls  for  his  lessor's  title.  For, 
in  any  case,  the  lessee  has  constructive  notice  of 
his  lessor's  title  ;  because,  as  was  held  in  Patman 
V.  Harland  (1881)  17  Ch.  D.  353,  the  provisions 
of  the  Acts  put  the  lessee  in  the  same  position  as 
if  he  had  agreed  not  to  enquire  into  his  lessor's 
title. 

(b)  Under  a  contract  to  sell  freehold  land,  which  once 
was  land  of  copyhold  or  customary  tenure,  but  has  been 
enfranchised,  the  purchaser  is  not  entitled  to  call  for 
the  title  to  make  the  enfranchisement  (Conveyancing 
Act,  1881,  s.  3  (2)).  This  means  that,  in  showing  forty 
years  title,  the  vendor  will  produce  an  abstract  of 
copyhold  title  up  to  the  enfranchisement,  and  after 
that  an  abstract  of  freehold  title.     But  he  will  not 
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be  bound  to  answer  any  requisitions  as  to  the  lord's 
power  to  enfranchise. 

(c)  No  instrument  deahng  with  the  land  executed 
before  the  root  of  title  need  be  produced  or  abstracted 
by  the  vendor,  nor  can  the  purchaser  require  any 
information  or  make  any  requisition  or  objection  con- 
cerning any  such  instrument,  even  although  such 
instrument  is  recited,  covenanted  to  be  produced,  or 
noticed  in  the  instruments  abstracted.  This  rule 
applies,  even  when  the  prior  instrument  created  a 
power  which  is  exercised  by  one  of  the  abstracted 
instruments  (Conveyancing  Act,  1881,  s.  3  (3)).  The 
rule  does  not,  however,  prevent  a  purchaser  refusing  to 
complete  on  the  ground  of  a  defect  prior  to  the  root  of 
title  which  he  has  discovered  aliunde  (see  Re  Cox  and 
Neve  [supra)).  Nor  does  a  stipulation  that  the  title 
is  to  commence  with  a  particular  instrument  have  any 
such  effect.  But  objections  based  on  defects  in  the 
earlier  title  may  be  precluded  by  an  express  stipulation 
in  clear  terms. 

When  an  abstracted  instrument  is  an  instrument 
carrying  into  effect  a  jDrevious  written  agreement, 
this  previous  agreement  usually  forms  no  part  of 
the  title,  and  need  not  be  abstracted  or  produced. 
If,  however,  the  written  agreement  is  recited  as  such 
in  the  abstracted  instrument,  or  there  are  special 
circumstances  in  regard  to  it,  it  may  form  part  of 
the  title. 

Documents  affecting  equitable  interests  only  are 
frequently  omitted  from  the  abstract  ;  for  a  purchaser 
for  value  who  obtains  the  legal  estate  without  notice  of 
such  documents  is  not  affected  thereby  (p.  163). 
This  is  almost  invariably  done  where  the  legal  estate 
has  been  vested  in  trustees  with  the  intention  that 
they  shall  deal  with  it  as  absolute  owners.  For  if  the 
abstract  disclose  that  the  legal  estate  is  held  on  trust, 
then,  unless  it  also  appears  that  the  trustees  hold  on 
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trust  for,  or  with  a  power  of,  sale,  the  equitable  title 
must  be  abstracted,  and  the  concurrence  of  the  bene- 
ficiaries obtained.  Documents  which  create  merely 
equitable  charges  are  also  frequently  omitted ;  not 
only  when  the  charges  have  been  paid  off,  but  even 
when  they  still  exist,  but  are  intended  to  be  paid  off  on 
completion.  Second  mortgages,  however,  which  are 
framed  in  the  same  way  as  legal  mortgages,  ought  to 
be  abstracted  ;  for  they  may  possibly  affect  the  legal 
estate,  though  primarily  only  affecting  the  equity  of 
redemption,  owing,  for  instance,  to  some  previous 
document  intended  to  transfer  the  legal  estate  having 
failed  in  its  effect. 

Any  vendor,  or  his  sohcitor  or  agent,  who,  with 
intent  to  defraud,  conceals  any  instrument  material 
to  the  title  or  any  encumbrance,  or  falsifies  any  pedi- 
gree on  which  the  title  may  or  does  depend,  is  guilty 
of  a  misdemeanour  (Law  of  Property  Amendment 
Act,  1859,  s.  24,  and  s.  8  of  the  Act  of  1860). 

2.  As  to  evidence  to  prove  the  title  set  out  in  the 
abstract. 

The  abstract  is  of  course  merely  the  vendor's  de- 
scription of  his  title.  He  must  prove  the  different 
instruments  abstracted  and  the  facts  stated  in  the 
abstract.  The  instruments  are  usually  proved  by 
producing  the  originals  ;  the  facts  by  certificates  of 
births  and  deaths  and  statutory  declarations. 

With  regard  to  the  instruments,  it  is  the  duty  of  the 
purchaser's  solicitor,  after  the  receipt  of  the  abstract, 
to  examine  it  with  the  original  documents  to  see, 
(i)  whether  the  documents  are  accurately  and  suffi- 
ciently stated  in  the  abstract ;  (ii)  whether  they  are 
properly  executed  and  stamped,  and  duly  endorsed 
with  memoranda  of  any  acknowledgment,  registra- 
tion, enrolment,  or  other  requirement  necessary  for 
their  validity,  and  (iii)  whether  there  are  any  notices 
on,  or  attached  to,  the  documents,  or  any  facts  with 
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regard  to  their  custody,  execution  or  otherwise,  which 
suggest  any  doubt  as  to  the  vendor's  title. 

After  having  perused  the  abstract  and  examined  the 
deeds,  the  sohcitor  of  the  purchaser  prepares  and 
dehvers  to  the  vendor's  solicitor  requisitions  on  title 
and  conveyance.  The  contract  of  sale  usually  provides 
that  any  requisition  arising  on  the  abstract  or  the 
conditions  of  sale  shall  be  made  within  a  fixed  time 
from  the  delivery  of  the  abstract,  that  every  requisition 
not  so  made  shall  be  deemed  to  be  waived,  and  that, 
subject  to  such  requisitions,  the  purchaser  shall  be 
deemed  to  have  accepted  the  title.  A  requisition, 
however,  which  deals  with  a  vital  flaw  in  the  title  will 
have  to  be  dealt  with  by  the  vendor,  though  made 
after  the  time  fixed  for  delivery  of  requisitions.  The 
requisitions  either  point  out  defects  in  the  title  shown 
by  the  abstract,  and  require  them  to  be  made  good, 
or  ask  for  further  information  with  regard  to  the  title, 
or  as  to  matters  connected  with  the  completion, 

A  vendor  is  not  bound  to  answer  a  general  requisition 
whether  he  or  his  solicitor  is  aware  of  any  deed,  fact, 
or  encumbrance  affecting  the  property  not  disclosed 
by  the  abstract.  And  sometimes  the  purchaser  is  by 
the  terms  of  the  contract  precluded  from  objecting 
to  some  particular  defect  of  title.  But,  to  be  effective, 
such  a  condition  must  be  plain  in  its  terms,  and  state 
clearly  the  exact  nature  of  the  defect.  And  though 
the  purchaser  may  be  precluded  by  the  contract  from 
enquiry  in  regard  to  part  of  the  title,  yet  if  he  finds  out 
that  in  fact  the  title  is  bad,  the  vendor  will  not  be 
granted  specific  performance  against  him.  On  the 
other  hand,  being  bound  by  his  contract,  the  pur- 
chaser cannot  in  such  cases  recover  the  deposit,  as  the 
parties  are  left  to  their  rights  at  law  [Re  Scott  and 
Alvarez  [1895]  2  Ch.  603). 

The  vendor  replies  to  the  requisitions  ;  and  there- 
upon   the    purchaser's    solicitors    frequently    dehver 
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'further  requisitions,'  in  which  either  the  original 
requisitions  which  have  not  been  answered  satisfac- 
torily are  insisted  on,  or  new  requisitions  are  made 
arising  out  of  the  vendor's  replies.  The  contract 
usually  provides  that  if  the  purchaser  insists  upon  any 
requisition  or  objection  with  which  the  vendor  is  unable 
or  unwilhng  to  comply,  the  vendor  may  by  notice  in 
writing  annul  the  sale  upon  returning  the  deposit 
without  interest  or  costs.  But  this  right  of  the  vendor 
must  be  exercised  reasonably  and  in  good  faith.  If 
the  vendor,  for  instance,  has  agreed  to  sell,  when  he 
must  have  known  his  title  was  defective,  he  will  not 
be  allowed  to  avoid  liability  by  simply  rescinding  under 
such  a  condition. 

In  addition  to  making  requisitions,  the  purchaser's 
soUcitors  make  certain  searches  in  pubhc  records.  The 
searches  usually  made  are — (l)  at  the  Land  Registry 
for  writs  and  orders  affecting  land,  lis  pendens,  annuities 
and  rent  charges,  deeds  of  arrangement,  and  land 
charges,  for  all  of  which  an  official  search  can  be 
obtained,  and  (2)  at  the  Bankruptcy  Court  for  bank- 
ruptcies. The  searches  are  usually  only  made  for  the 
period  since  the  last  sale  or  mortgage,  and  as  against 
trustees  the  only  search,  as  a  rule,  is  for  Us  'pendens. 
If  the  land  sold  is  in  Middlesex  or  Yorkshire,  search 
should  be  made  in  the  local  registries,  and  if  in  a  district 
where  registration  of  title  is  compulsory,  then  in  the 
Land  Registry.  If  the  land  is  registered  with  absolute 
title  under  the  Land  Transfer  Acts  (pp.  467-474),  the 
only  search  necessary  is  one  in  the  registers  kept  under 
those  Acts  ;  but  if  the  land  is  registered  with  a  posses- 
sory title  only,  the  same  searches  must  be  made  as  in 
the  case  of  unregistered  land.  If  the  estate  is  copyhold 
or  customary  freehold,  search  should,  be  made  in  the 
court  rolls. 

In  order  to  facilitate  proof  of  title,  certain  presump- 
tions  have   been   introduced   by   statute,    which,    on 
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certain  evidence  being  produced,  are  to  be  taken  as 
true  between  the  parties,  until  it  is  shown  that  they 
are  not  true. 

(a)  The  most  sweeping  of  these  is  :  that  all  recitals, 
statements,  and  descriptions  of  facts,  matters,  and 
parties,  contained  in  deeds,  instruments,  Acts  of  ParUa- 
ment,  or  statutory  declarations,  twenty  years  old  at 
the  date  of  the  contract,  shall  raise  a  presumption  of 
the  truth  of  such  facts,  matters,  and  descriptions  (Ven- 
dor and  Purchaser  Act,  1874,  s.  2  (1)).  But  a  recital 
of  a  seisin  in  fee  contained  in  a  deed  twenty  years  old, 
even  though  not  shown  by  the  purchaser  to  be  inac- 
curate, does  not,  as  a  result  of  tlie  above  provision, 
preclude  the  purchaser  from  insisting  on  a  forty  years 
title ;  at  least  unless  it  is  of  an  unequivocal  and 
absolute  character.  In  Ee  Wallis  and  Grout  [1906] 
2  Ch.  206,  the  practically  unanimous  opinion  of  con- 
veyancers was  adopted ;  and  the  earlier  case  of  Bolton 
V.  London  School  Board  (1878)  7  Ch.  D.  766,  was  not 
followed. 

(&)  Another  presumption,  nearly  of  the  same  kind, 
is  :  that  the  recital  of  any  instrument  prior  to  the 
root  of  title,  contained  in  the  abstracted  documents, 
is  true,  and  that  it  gives  all  the  material  parts  of 
such  instrument,  and  that  such  instrument  was  duly 
executed  (Conveyancing  Act,  1881,  s.  3  (3)). 

(c)  Another  presumption,  wliich  only  arises  on  the 
sale  of  land  held  by  lease  or  underlease,  is  :  that  the 
lease  was,  or,  in  the  case  of  an  underlease,  that  it  and 
all  superior  leases  were,  duly  granted,  and  that,  on  the 
production  of  the  receipt  for  the  last  rent  (not  being  a 
mere  peppercorn  rent)  due  under  the  lease  or  the  under- 
lease before  the  date  of  actual  completion  of  the  pur- 
chase, all  the  covenants  and  provisions  of  the  lease,  or, 
in  the  case  of  an  underlease,  of  it  and  all  superior  leases, 
have  been  duly  performed  and  observed  up  to  the  date 
of  actual  completion,  and,  in  the  case  of  an   under- 
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lease,  that  all  the  rents  due  on  the  superior  leases  have 
been  duly  paid  up  to  such  date  (Conveyancing  Act, 
1881,  s.  3  (4)  (5)).  This  rule  does  not,  however,  pre- 
clude a  purchaser  from  showing  by  other  evidence 
that  covenants  have  not  in  fact  been  performed  ;  unless 
he  was  aware  of  the  non-performance  at  the  date  of 
the  contract.  In  other  words,  the  rule  raises  only  a 
presumption,  not  a  conclusive  proof. 

3.  Who  is  to  pay  the  costs  of  the  investigation  of 
title  ? 

The  general  rule  is  :  that  the  vendor  must  at  his  own 
expense  prepare  and  deliver  to  the  purchaser  a  proper 
abstract  of  title,  and  also  produce  all  the  abstracted 
deeds  in  his  possession  for  the  purpose  of  proving  such 
abstract.  The  vendor  must  also  bear  the  cost  of  ob- 
taining documents  of  title  required  to  be  handed  over  to 
the  purchaser  on  completion,  which,  in  the  absence  of 
stipulation,  includes  all  those  in  his  possession  or  power 
which  relate  exclusively  to  the  property  sold. 

On  the  other  hand,  in  the  absence  of  express  stipula- 
tion to  the  contrary  : — 

(a)  Where  property  held  under  a  common  title  is  sold 
in  lots,  the  purchaser  of  two  or  more  lots  is  not  entitled 
to  more  than  one  abstract,  save  at  his  own  expense 
(Conveyancing  Act,  1881,  s.  3  (7)). 

(6)  The  cost  of  producing  or  obtaining  the  production 
of  documents  abstracted,  but  not  in  the  vendor's 
possession,  or  of  procuring  any  evidence  with  regard  to 
the  vendor's  title  which  is  not  in  his  possession,  must  be 
borne  by  the  purchaser,  should  he  require  such  produc- 
tion or  evidence  {ibid.,  s.  3  (6)). 

(c)  The  cost  of  any  copies  or  abstracts  of  or  extracts 
from  documents  of  title  not  in  the  vendor's  possession, 
and  copies,  whether  attested  or  unattested,  of  any  docu- 
ments of  which  the  vendor  retains  possession,  which 
are  required  by  the  purchaser,  must  be  borne  by  the 
purchaser  (ibid.,  s.  3  (6)). 

S.C. — ^VOL.  II.  x 
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Questions  which  arise  in  the  course  of  the  investiga- 
tion of  title  may  be  decided  on  a  summons  taken  out 
by  either  the  vendor  or  the  purchaser  under  s.  9.  of  the 
Vendor  and  Purchaser  Act,  1874,  instead  of  the 
matter  being  left  to  an  action  for  specific  performance 
or  for  return  of  the  purchaser's  deposit.  But  the 
existence  of  the  contract  itseK  cannot  be  questioned  on 
such  a  summons  ;  and,  if  a  difficult  question  of  con- 
struction arises  in  the  course  of  the  title,  as,  for  instance, 
on  a  will,  the  proper  com*se  is  to  take  out  an  originating 
summons  under  Order  LV,  for  the  determination  of 
the  question.  But  the  Court  can  make  an  order  on  a 
vendor  and  purchaser  summons  for  the  rescission  of 
the  contract  and  the  return  of  the  deposit  with  interest 
and  costs. 

Completion  of  Contract  of  Sale. 

The  title  of  the  vendor  having  been  accepted,  the 
purchaser,  in  the  absence  of  agreement  to  the  contrary, 
submits  to  the  vendor  for  his  approval  a  draft  convey- 
ance which  has  been  prepared  at  his  own  expense.  The 
purchaser  is  entitled  primarily  to  determine  the  form  of 
the  conveyance  ;  but  the  vendor  is  of  course  entitled  to 
object  with  regard  to  any  matters  which  affect  him. 

A  contract  for  the  sale  of  land  is  carried  out  by  the 
execution  by  the  vendor  of  a  conveyance  of  the  land  to 
the  purchaser  or  his  nominee,  and  the  payment  of  the 
purchase  money  by  the  purchaser.  The  contract 
usually  fixes  the  date  for  this  completion,  and  usually 
provides  that,  if  the  purchase  is  not  completed  on  the 
day  fixed,  interest  shall  be  paid  on  the  unpaid  purchase 
money  until  completion. 

The  purchaser  is  not  entitled  to  have  the  conveyance 
executed  in  his  presence,  or  in  that  of  his  sohcitor,  as 
such  ;  but  he  may,  at  his  own  cost,  have  the  execution 
attested  by  some  person  appointed  by  him,  who  may  be 
his  solicitor  (Conveyancing  Act.   1881,  s.  8).     Where 
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a  solicitor  produces  a  conveyance  having  in  the  body 
thereof,  or  endorsed  thereon,  a  receipt  for  the  purchase 
money,  the  deed  being  executed  or  the  endorsed  receipt 
signed  by  the  person  entitled  to  give  the  receipt,  the 
deed  is  sufficient  authority  for  the  payment  of  the 
purchase  money  to  the  solicitor  {ibid.  s.  56). 

The  conveyance  must  be  duly  stamped  by  the  pur- 
chaser with  the  ad  valorem  duty  prescribed  by  the 
Stamp  Duty  Act  applicable  to  the  case.  If  the  con- 
sideration does  not  exceed  £500,  and  the  instrument 
contains  a  statement  that  the  transaction  does  not  form 
part  of  a  larger  transaction,  or  of  a  series  of  transac- 
tions the  aggregate  value  of  which  exceeds  £500,  the 
rate  applicable  is  half  the  usual  rate,  i.e.,  substantially, 
the  rate  in  force  in  1909  (Finance  (1909-10)  Act,  1910, 
s.  73). 

On  completion,  the  vendor  is  bound  to  hand  over  all 
documents  of  title  relating  exclusively  to  the  property 
sold  ;  but  he  is  entitled  to  retain  any  documents  which 
relate  to  land  retained  by  him.  This  rule  applies, 
though  the  deeds  are  retained  only  to  show  the  ex- 
tinguishment of  an  easement ;  but  there  is  no  right  to 
retain  documents  to  show  title  to  property  retained  by 
the  vendor  which  is  not  land.  With  regard  to  docu- 
ments retained  by  the  vendor,  the  purchaser,  in  the 
absence  of  stipulation,  is  entitled,  at  his  own  expense, 
to  attested  copies  of  them,  and  to  an  acknowledg- 
ment of  his  right  to  their  production,  and,  unless  the 
vendor  is  a  trustee  or  mortgagee,  to  an  undertaking  for 
their  safe  custody.  Further,  if  he  is  given  rights  over 
other  land  with  the  same  title,  he  is  also  entitled  to 
have  notice  of  such  rights  endorsed  on  or  annexed  to 
one  of  the  documents  retained  (Conveyancing  Act, 
1911,  s.  11). 

The  general  remedies  of  parties  to  a  contract  where 
completion  does  not  follow  are  considered  in  dealing 
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with  the  law  of  contract  (Vol.  Ill,  pp.  81-90)  ;  but 
it  will  be  necessary  here  to  point  out  a  few  of  the 
pecuharities  occurring  in  the  case  of  contracts  to  sell 
or  lease  land.  Usually  the  party  who  wishes  the 
contract  to  be  fulfilled  will  bring  an  action  for  specific 
performance  of  it  ;  and,  as  damages  are  not  considered 
an  adequate  remedy  for  the  failure  to  obtain  the  land, 
the  remedy  is  appropriate.  It  may  be,  however,  that 
the  party  seeldng  specific  performance  cannot  give 
or  get  exactly  what  was  intended  to  be  sold  or  leased, 
owing  to  a  deficiency  either  of  title  or  quantity.  If  the 
vendor  is  asking  for  specific  performance  and  can  give 
substantially  what  he  contracted  to  sell,  then,  if  he  is 
wilhng  that  the  purchaser  shall  be  compensated  by  a 
reduction  in  price,  he  will  obtain  his  decree.  But  if 
the  deficiency  in  quantity  is  large,  or  the  defect  is  one 
of  title,  the  Court  will  not  force  the  property  on  the 
purchaser,  even  though  compensation  is  offered.  On 
the  other  hand,  if  the  purchaser  is  asking  for  specific 
performance,  and  is  wilhng  to  take  the  property  which 
he  can  obtain,  then,  whether  the  deficiency  is  great  or 
small,  he  mil  usuallj^  obtain  his  decree  with  an  abate- 
ment of  price  for  the  deficiency.  But  if,  as  is  sometimes 
the  case,  the  conditions  or  contract  of  sale  provide  that 
any  deficiency  of  quantity  shall  not  annul  the  sale, 
and  no  compensation  shall  be  allowed  therefor,  the 
purchaser  cannot  obtain  specific  performance  with  an 
abatement  of  the  price.  As  has  been  mentioned,  the 
conditions  of  sale  often  permit  the  vendor  to  rescind, 
if  the  purchaser  requires  to  be  satisfied  on  a  question 
of  title  with  which  the  vendor  is  unwilling  or  unable  to 
deal ;  and  such  a  condition  will  bind,  provided  he  does 
not  exercise  his  right  arbitrarily  or  dishonestly. 

If  the  purchaser  fails  to  x^erform  his  part  of  the 
contract,  the  vendor  can  forfeit  the  deposit  paid  by 
the  purchaser,  and  can  sue  the  latter  for  damages ; 
but  the  vendor  cannot  sue  for  the  price  when  he  has 
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not  conveyed  the  property  to  the  purchaser.  Often 
one  of  the  conditions  of  sale  permits  the  vendor  to 
resell  the  property  on  the  purchaser's  failure  to  com- 
plete, and  to  sue  the  purchaser  for  any  deficiency  on 
such  resale.  Under  such  circumstances,  it  is  doubtful 
whether  the  vendor  when  he  receives  damages  must 
give  credit  to  the  purchaser  for  the  deposit  received. 
In  Howe  v.  Smith  (1884)  27  Ch.  D.  89,  the  vendor  had 
resold  for  the  price  fixed  by  the  original  contract,  and 
the  purchaser  (who  unsuccessfully  brought  an  action 
for  specific  performance)  was  not  allowed  to  recover  his 
deposit ;  but  he  was  no  doubt  confined  to  his  purely  legal 
rights.  In  Shuttleworth  v.  Clews  [1910]  1  Ch.  176,  a 
vendor,  who  had  obtained  a  decree  for  specific  perform- 
ance, and,  on  default  of  comphance,  an  order  for  resale 
and  payment  by  the  purchaser  of  any  deficiency,  had 
to  give  credit  for  the  amount  of  the  deposit ;  though, 
in  the  earher  case  of  (rr^^^7i5  v.  Vesey  [1906]  1  Ch.  796, 
no  such  condition  was  imposed.  In  these  last  two 
cases,  it  was  the  vendor,  of  course,  who  invoked  the 
aid  of  the  equitable  jurisdiction  of  the  Court. 

If  the  vendor  does  not  show  a  good  title  according 
to  the  contract,  or  otherwise  fails  to  fulfil  his  part, 
the  purchaser  can  rescind,  and  can  recover  his  deposit 
with  interest.  If,  however,  the  purchaser  sues  for 
damages  for  the  vendor's  non-fulfilment  of  his  contract, 
he  is  sometimes  met  by  the  rule  in  Flureau  v.  Thornhill 
(1777)  2  W.  Bl.  1078,  or  Bain  v.  Fothergill  (1873)  L.  R. 
7  H.  L.  158,  and  only  allowed  to  recover  his  expenses 
of  investigation  of  title,  and  not  damages  for  loss  of 
his  bargain.  The  reason  is,  that  it  was  once  considered 
difficult  for  a  vendor  to  know  whether  his  title  to  land 
would  prove  perfect  on  investigation,  and  so  to  be 
unfair  to  mulct  in  damages  an  honest  but  unfortunate 
vendor.  But,  as  the  rule  was  intended  only  to  protect 
vendors  who  find  themselves  unable  to  complete  their 
contract  owing  to  some  defect  of  title  of  which  they 
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were  not  aware,  a  vendor  who  is  guilty  of  bad  faith,  or 
a  vendor  who,  as  in  Re  Daniel  [1917]  2  Ch.  405,  or 
Braybrooks  v.  Waley  [1919]  1  K.  B,  435,  simply  omits 
to  take  some  step  to  put  his  position  in  order,  whether  or 
not  he  is  guilty  of  wilful  default  or  bad  faith,  is  liable 
to  pay  to  the  purchaser  damages  for  loss  of  his  bargain. 

It  may  be  mentioned,  that  if  an  order  to  execute 
a  conveyance,  made  in  an  action  for  specific  performance 
by  a  purchaser,  is  disobeyed,  besides  the  attachment 
of  the  defendant  for  contempt,  the  plaintiff  can  obtain 
an  order  under  s.  14  of  the  Judicature  Act,  1884,  for  the 
execution  of  the  conveyance  by  someone  (usually  one 
of  the  Masters  of  the  Supreme  Court)  appointed  by 
the  Court  to  convey  the  defendant's  interest,  and  can 
obtain  possession  of  the  land  under  a  writ  of  possession, 
and  of  any  chattels  sold  with  it  by  a  writ  of  assistance, 
under  Order  XLVII  of  the  Rules  of  the  Supreme 
Court. 

Finally,  before  leaving  the  subject  of  prehminaries  of 
ahenation,  the  student  should  be  reminded,  that, 
though  a  binding  contract  to  lend  money  on  mortgage 
is  not  only  possible,  but  in  fact  not  infrequently  made, 
yet,  in  the  great  majority  of  cases,  a  mortgage  is  not 
preceded  by  a  binding  contract ;  for  the  simple  reason 
that,  as  a  rule,  an  intending  mortgagee  will  not  bind 
himself  to  lend  his  money  until  he  has  satisfied  himseK 
that  the  intending  mortgagor's  title  is  sound.  Con- 
sequently, though  investigation  of  the  mortgagor's  title 
proceeds  on  the  fines  above  described  (pp.  296-305), 
the  intending  mortgagor  cannot  claim  the  benefit  of 
those  sections  of  the  Vendor  and  Purchaser  Act  and 
the  Conveyancing  Acts  which  are  intended  to  refieve 
vendors  in  the  matter  of  showing  and  proving  title; 
and,  therefore,  the  mortgagee's  soficitor  can,  and  does, 
put  any  requisition  that  he  likes  on  the  subject,  and, 
if  he  is  not  satisfied  with  the  reply,  the  transaction  is 
broken  off.     Moreover,  though,  contrary  to  the  rule 
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in  the  case  of  leases,  but  conformably  with  the  practice 
in  the  case  of  sales,  the  mortgage  deed  is  prepared  by 
the  mortgagee's  solicitor,  yet,  unlike  the  case  of  sales 
but  hke  that  of  leases,  the  costs  of  its  preparation,  and, 
indeed,  all  the  costs  of  the  mortgage  transaction,  are, 
almost  invariably,  borne  by  the  mortgagor.  Finally, 
though,  as  mentioned  above,  a  contract  to  lend  money 
on  mortgage  may  be  legally  binding,  yet,  even  in  the 
rare  cases  in  which  such  a  contract  exists,  it  cannot 
be  the  subject  of  a  decree  of  specific  performance 
(S.  African  Territories  v.  Wellington  [1898]  A.  C.  309), 
unless  it  is  a  contract  to  take  up  debentures  (Companies 
(Consolidation)  Act,  1908,  s.  185),  wliich  is,  of  course, 
only  a  special  kind  of  mortgage.  Needless  to  say,  a 
contract  to  grant  or  accept  a  lease  is  specifically 
enforceable,  except  in  rare  cases. 

Capacity  to  Aliene. 

In  considering  the  question  of  who  may  aliene  and  to 
whom,  or,  in  other  words,  who  is  capable  of  conveying 
and  who  of  accepting  such  conveyance,  we  have  to 
consider  rather  the  incapacity  than  the  capacity  of  the 
parties  ;  all  persons  being  prima  facie  capable  both 
of  making  and  of  accepting  conveyances.  The  chief 
exceptions  are  as  follows  : — 

1.  Corporations,  rehgious  or  other,  may,  as  we  have 
seen,  purchase  lands  ;  yet,  unless  they  have  a  licence 
to  hold  in  mortmain,  or  have  statutory  authority,  they 
cannot  in  general  retain  such  purchase,  but  it  shall  be 
forfeited  to  the  lord  of  the  fee,  unless,  of  course,  in  the 
excepted  cases  mentioned  in  a  previous  chapter  (p.  284). 
As  regards  the  power  of  alienation  by  corporations,  they 
might  in  general,  at  the  Common  Law,  make  estates  at 
their  pleasure  of  any  lands  and  tenements  they  held  in 
their  corporate  right ;  ecclesiastical  corporations  sole 
being,  however,  required  to  obtain  certain  consents,  in 
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order  to  make  their  alienations  binding  on  their  suc- 
cessors.    But  the  powers  of  ahenation  belonging  to 
ecclesiastical   corporations    are    now   regulated   by    a 
variety  of  Acts,  of  which  an  account  will  be  given  in  that 
chapter  of  this  work  which  treats  of  the  endowments 
and  provisions  of  the  Church  ;  and  the  powers  of  ahena- 
tion belonging  to  lay  corporations  (such  as  colleges  or 
hospitals)    are    also  now    regulated    by    statute.     As 
regards  such  lay  corporations  as  are  municipal  corpora- 
tions, viz.,  incorporated  towns,  their  jDowers  of  aliena- 
tion were  restricted  by  the  Municipal  Reform  Act  of 
1835,  as  amended  by  the  6  &  7  WiU.  IV.  (1836)  c.  104, 
whereby  they  were  disabled  from  selling  or  mortgaging 
their  lands,  and,  in  general,  also  from  demising  them 
for  any  term  exceeding  thirty-one  years,  without  the 
approbation  of  the  Lords  of  the  Treasury,  or  of  any 
three  of  them.     The  Municipal  Corporations  Act  of 
1882,    which    now    regulates    municipal    corporations, 
substantially  re-enacts  these  restrictions.     It  provides 
(ss.    108,    109)    that    the    borough   council   may   not, 
without  the  approval  of  the  Treasury,  sell,  mortgage, 
or  ahenate  any  corporate  property,  unless  pursuant  to 
some  enabling  Act  of  Parhament  ;  or,  without  such 
approval,  lease  the  corporate  property,  save  for  a  term 
not  exceeding,  in  the  general  case,  thirty-one  years, 
or,    in    exceptional    cases,    seventy-five    years.     But, 
with  such  approval,  it  may  make  any  sale,  mortgage, 
lease,  or  other  alienation  of  the  corporate  property  on 
terms  approved  by  the  Treasury,  including  leases  for 
999  years  for  workmen's  dwelHngs  (s.  111).     By  the 
Local  Government  Act,    1888,   s.    72,   the  consent  of 
the  Local  Government   Board   (now  the  Ministry  of 
Health)  has,  in  all  these  cases,  been  substituted  for  the 
consent   of   the   Treasury.     An   exception   similar   to 
that  made   by  the  Municipal  Reform  Act,    1835,  is, 
however,    also   made   by  the  Municipal   Corporations 
Act,  1882,  s.  110,  which  enacts  that,  under  any  agree- 
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ment  for  renewal  in  force  on  the  5th  June,  1835,  and 
binding  on  the  corporation,  or  where  there  has  been 
an  estabhshed  usage  of  renewal,  the  borough  council 
may  grant  leases  in  renewal  of  existing  leases  on  the 
accustomed  terms,  or  on  such  other  terms  as  the  council 
might  have  done  if  the  Act  had  not  been  passed. 

By  the  Local  Government  Act,  1888,  s.  64  (3),  and 
the  Local  Government  Act,  1894,  s.  8  (2),  the  consent 
of  the  Local  Government  Board  (now  the  Ministry  of 
Health)  is  in  Hke  manner  required  for  the  alienation 
of  lands  vested  in  the  county  councils  and  other 
corporations  constituted  under  those  Acts. 

A  statutory  corporation  can  only  ahenate  land  for 
the  purposes  for  which  it  was  incorporated.  So  a 
company  incorporated  under  the  Companies  Acts 
cannot  dispose  of  its  land  except  for  purposes  autho- 
rized by  its  memorandum  of  association.  But  a 
company  formed  under  the  Companies  Acts  (s.  16  (2)), 
if  a  trading  company,  has  power  to  hold  land,  even 
without  a  hcence  in  mortmain.  Foreign  companies, 
if  formed  within  His  Majesty's  Dominions,  after  registra- 
tion of  an  office,  as  requked  by  s.  274  of  the  Companies 
(Consolidation)  Act,  1908,  may  obtain  the  same 
privilege  ;  but  foreign  companies  formed  elsewhere, 
though  similarly  required  to  register  under  s.  274, 
do  not  obtain  the  privilege,  and  are  subject  to  the 
mortmain  laws.  On  a  company  going  into  liquidation, 
its  property  does  not  vest  in  the  hquidator,  as  a  bank- 
rupt's property  does  in  his  trustee ;  and,  though  the 
hquidator  can  make  a  contract  for  the  sale  of  the 
company's  land,  the  company  must  convey  by  the 
direction  of  the  liquidator. 

2.  It  is  clear  that  attainted  persons,  though  they 
might  purchase  lands,  were  at  one  period  of  our  law 
disabled  from  holding  them  ;  the  lands  so  purchased 
being  subject  to  escheat  and  forfeiture,  as  already 
explained  (pp.  264-267).     Attainted  persons  were  also 
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incapable,  from  the  time  of  the  offence  committed,  of 
conveying  away  their  lands,  so  as  to  affect  the  Crown 
or  the  mesne  lord  ;  because  such  conveyance  might 
tend  to  defeat  the  Crown  of  its  forfeiture,  or  the  lord 
of  his  escheat.  As  regards  the  present  state  of  the  law, 
these  positions  require  to  be  considered  in  connection 
with  the  modern  statutes  affecting  escheat  and  for- 
feiture, which  have  been  noticed  in  a  former  chapter 
(Chap.  XIV).  But  the  general  effect  may  be  stated  to 
be,  that  attainder  has  been  abohshed  as  from  4th  July, 
1870,  and  that  no  conviction  for  treason  or  felony  has 
any  effect  upon  title  ;  except  that  a  convicted  felon 
cannot,  during  the  continuance  of  his  sentence,  make 
an  effectual  conveyance  inter  vivos  of  property  in  which 
he  is  beneficially  interested.  He  can,  however,  execute 
a  deed  for  the  purpose  of  barring  an  estate  tail  {GaskeWs 
and  Walters''  Contract  [1906]  2  Ch.  1),  and  can  also, 
it  seems,  make  a  vahd  will. 

3.  A  conveyance  inter  vivos  by  a  lunatic  or  person 
of  unsound  mind,  so  found  by  inquisition,  is  abso- 
lutely void,  even  if  made  during  a  lucid  interval 
{Re  Walker  [1905]  1  Ch.  166)  ;  but  the  will  of  a  lunatic 
so  found,  if  made  during  a  lucid  interval,  is  vahd. 
In  the  case  of  a  lunatic  not  so  found,  a  voluntary 
conveyance,  i.e.,  a  conveyance  without  valuable  con- 
sideration, when  it  is  not  made  during  a  lucid  interval, 
is  void  ;  except  that,  if  it  be  made  by  feoffment,  it 
is  not  absolutely  void,  but,  owing  to  the  solemnity 
of  the  hvery,  is  voidable  only,  while  if  the  conveyance 
was  made  during  a  lucid  interval,  it  will  be  good, 
whether  the  grantee  had  notice  of  the  lunacy  or  not. 
Where,  however,  the  grantee  gives  value,  then  the 
conveyance  is  good  if  the  grantee  was  not  aware 
that  the  grantor  was  insane  ;  and,  even  if  he  was 
aware  of  this,  the  conveyance  is  only  voidable  {Imperial 
Loan  Co.  v.  Stone  [1892]  1  Q.  B.  599).  Where,  how- 
ever, an  order  for  a  receiver  has  been  made  in  the 
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case  of  a  person  of  unsound  mind  not  so  found,  he  is 
in  a  similar  position  to  that  of  a  lunatic  so  found  by 
inquisition  ;  and  a  conveyance  by  him  even  in  a  lucid 
interval  will  be  void  {Re  Marshall  [1920]  1  Ch.  284). 

The  practical  difference  between  a  void  and  a  void- 
able transaction  is,  that  the  former  is  a  mere  nullity, 
and,  therefore,  incapable  of  confirmation  ;  while  the 
latter  may  be  either  avoided  or  confirmed  ex  post 
facto.  When  the  conveyance  is  voidable,  it  may  be 
avoided  during  the  lunatic's  life  by  the  person  legally 
authorized  to  act  for  him,  or  by  the  insane  person 
himseK  should  he  regain  his  senses,  or,  after  the  lunatic's 
death,  by  his  heir,  or  any  other  person  interested. 
An  insane  person  is  competent  to  purchase,  though 
he  cannot  be  compelled  to  retain  what  he  purchases  ; 
the  transaction,  if  found  to  be  disadvantageous  to  him, 
being  hable  to  subsequent  avoidance  as  in  the  case 
of  a  conveyance  by  him.  The  property  of  a  lunatic, 
whether  so  found  or  not,  may  be  disposed  of  by  his 
committee  or  quasi  committee  under  an  order  of  the 
court  (Lunacy  Act,  1890,  s.  120  ;  Lunacy  Act,  1908, 
s.  1).  And  when  a  lunatic  is  tenant  for  hfe  of  land, 
the  powers  conferred  by  the  Settled  Land  Acts  on 
tenants  for  life  can  be  exercised  by  his  committee  or 
quasi  committee,  under  a  similar  order.  The  com- 
mittee or  quasi  committee  of  a  person  of  unsound 
mind,  whether  so  found  or  not,  is  in  practically  the 
same  position  now,  except  that,  in  the  case  of  a  com- 
mittee of  a  lunatic  so  found,  the  Court  in  Lunacy  can 
authorize  acts  done  for  the  benefit  of  the  lunatic  if 
within  the  poUcy  (though  not  the  strict  letter)  of  the 
Lunacy  Acts  {Re  Earl  of  Sefton  [1898]  2  Ch.  378). 

4.  The  conveyances  and  purchases  of  infants — that 
is,  of  persons  under  twenty-one — are  in  general  not 
void,  but  voidable,  and  may  be  avoided  either  by 
themselves  in  their  lifetime,  or  by  their  representatives 
or   successors   in   title    after   their   death.     But   if   a 
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voidable  conveyance  or  purchase  has  not  been  avoided 
by  an  infant  witliin  a  reasonable  time  after  his  coming 
of  age,  then  it  cannot  afterwards  be  impeached,  either 
by  himself,  or,  after  his  death,  by  his  representatives, 
on  the  ground  of  its  having  been  effected  during 
infancy  {Edwards  v.  Carter  [1893]  A.  C.  360).  In  this 
statement  we  are  to  be  understood  as  speaking  of  con- 
veyances strictly  so  called  ;  for  many  of  the  contracts 
of  an  infant  are  now,  by  the  Infants  Relief  Act,  1874, 
absolutely  void,  and  are  not  confirmable  by  the  infant, 
even  upon  his  attaining  full  age,  while  a  conveyance 
by  way  of  mortgage  is  made  absolutely  void  by  that 
Act.  Finally,  lands  held  in  gavelkind  may,  by  the 
custom  of  Kent,  be  conveyed  by  feoffment  by  an  infant 
on  attaining  the  age  of  fifteen,  if  for  full  as  weU  as 
valuable  consideration  ;  and,  by  the  Infant  Settle- 
ments Act,  1855,  an  infant  not  under  twenty,  if  a 
male,  or  not  under  seventeen  if  a  female,  may,  with 
the  consent  of  the  Chancery  Division  of  the  High 
Court,  make  a  vahd  settlement  of  his  or  her  property 
in  contemplation  of  marriage.  But,  in  so  far  as  such 
a  settlement  includes  the  exercise  of  a  power  of 
appointment,  or  a  disentaihng  assurance,  it  will 
be  void  on  the  settlor  dying  before  attaining  his 
majority. 

An  infant  can  dispose  inter  vivos  of  real  property 
by  the  exercise  of  a  collateral  power,  that  is,  a  power 
over  property  in  which  he  has  no  interest ;  if  it  was 
the  apparent  intention  of  the  settlor  to  enable  him 
to  do  so.  When  an  infant  is  absolutely  entitled  to 
land,  or  is  tenant  for  life  of  land,  the  powers  of  dis- 
position given  to  a  tenant  for  life  by  the  Settled  Land 
Acts  may  be  exercised  on  his  behalf  by  the  trustees  of 
the  settlement,  or  by  a  person  appointed  by  the  Court 
(Settled  Land  Act,  1882,  ss.  59,  60).  And,  if  an  infant 
is  contingently  entitled  to  land  in  fee  simple  upon 
attaining  twenty-one  years,  a  sale  can  be  effected  with 
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the  consent  of  the  Court  obtained  on  petition  under  the 
joint  operation  of  s.  41  of  the  Conveyancing  Act,  1881, 
and  the  Settled  Estates  Act,  1877. 

5.  A  married  wommi,  both  as  regards  her  purchases 
and  her  ahenations,  was  very  peculiarly  situated  at  the 
Common  Law.  She  might  purchase  an  estate  without 
the  consent  of  her  husband  ;  and  the  conveyance  to  her 
was  good  during  the  coverture,  till  the  husband  avoided 
it  by  some  act  declaring  his  dissent.  But,  though  he 
did  nothing  to  avoid  it,  or  even  if  he  actually  consented 
to  it,  the  married  woman  herseK  might,  after  the  death 
of  her  husband,  have  disagreed  to  the  same  ;  nay,  even 
her  heirs  might  have  disagreed  to  it  after  her,  if  she 
died  before  her  husband,  or  if  during  her  widowhood 
she  had  done  nothing  to  express  her  ratification  of  the 
transaction.  On  the  other  hand,  the  ahenation  of  a 
married  woman  was,  as  a  rule,  absolutely  void  ;  unless 
made  in  such  particular  method  as  the  law  specifically 
appointed  for  that  purpose.  This  was  formerly  by 
fine  or  common  recovery  ;  for  which,  by  the  Fines 
and  Recoveries  Act,  1833,  was  substituted  a  deed 
executed  with  the  concurrence  of  her  husband  and 
separately  acknowledged  by  her,  in  the  presence  of 
certain  officials  by  that  Act  particularly  specified.  A 
married  woman  whose  husband  had  abjured  the  realm, 
or  been  transported,  might,  however,  act  as  if  he  were 
dead.  A  married  woman  might  also  convey  land  in 
exercise  of  a  power,  or  in  performance  of  a  condition. 
A  married  woman  could  also  dispose  of  an  equitable 
interest  in  land  ;  either  in  exercise  of  a  power  of 
appointment  given  to  her,  or  where  the  equitable 
interest  was  vested  in  her  for  her  separate  use,  unless, 
in  the  latter  case,  a-  restraint  on  anticipation  prevented 
a  disposition  during  coverture. 

The  law  on  this  subject  has,  however,  been  radically 
changed  by  several  statutes  passed  during  the  last  half- 
century.     For,  by  the  Married  Women's  Property  Act, 
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1882,  a  married  woman  may  now  acquire  and.  hold 
all  property  as  if  she  were  a  feme  sole,  and,  if  married 
before  1883,  may  ahene  property  the  title  to  which 
accrued  since  1882,  and,  if  married  since  1882,  may 
ahene  any  property  belonging  to  her,  without  the 
concurrence  of  her  husband,  and  by  ordinary  con- 
veyance. The  old  law,  however,  still  apphes  as  to 
property  accrued  in  title  before  1883  to  a  woman 
married  before  that  date ;  except  that  a  married 
woman  may  ahenate  as  a,  feme  sole  any  property  held  by 
her,  solely  or  jointly,  as  a  trustee  or  personal  repre- 
sentative, by  virtue  of  the  Married  Women's  Property 
Act,  1907,  s.  1. 

6.  The  case  of  an  alien  was  also  pecuhar.  For, 
though  he  has  always  been  able  to  acquire  property  of 
any  description  by  purchase,  yet  after  piu-chase  he 
could  not,  at  one  time,  hold  any  land,  save  only  in  case 
he  was  an  ahen  friend  and  a  merchant,  when  he  might 
hold  a  lease  for  years  of  a  house  for  convenience  of 
merchandise.  All  other  purchases,  when  found  by  an 
inquest  of  office,  were  immediately  forfeited  to  the  King, 
whether  they  had,  in  the  meantime,  been  conveyed  away 
by  the  alien  or  not ;  and,  as  we  have  seen  (pp.  263-264), 
an  ahen  was  incapable  of  inheriting  land,  or  of  trans- 
mitting heritable  blood.  But  now,  by  the  British 
Nationahty  and  Status  of  Ahens  Act,  1914,  s.  17,  an 
ahen  may  not  only  acquire  and  hold  real  and  personal 
property  within  the  United  Kingdom  of  every  des- 
cription in  the  same  manner  in  all  respects  as  a  British 
subject,  but  may  also  as  freely  dispose  of  the  same  by 
deed  or  will.  It  should  be  noted,  however,  that  the 
Naturahsation  Act,  1870,  which  first  introduced  this 
rule,  is  not  retrospective,  and  that,  therefore,  no  title 
can  be  claimed  through  a  disposition  of  land  made  by 
an  ahen  before  1870,  or  by  way  of  succession  to  an  ahen 
who  died  intestate  before  that  date.  A  temporary 
restriction  on  the  acquisition  of  land  in  the   United 
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Kingdom  by  former  enemy  aliens  is  imposed  for  tliree 
years  from  the  23rd  December,  1919,  by  s.  11  of  the 
Aliens  Restriction  Act,  1919. 

7.  The  acquisition  of  land  for  charitable  purposes 
or  its  sale  where  it  is  held  on  charitable  trusts  is  subject 
to  some  restrictions.  We  have  dealt,  in  the  last  pre- 
ceding chapter,  with  the  former  aspect  of  charities; 
but  it  may  be  advisable  to  add  here  a  few  words  with 
regard  to  the  alienation  of  lands  held  on  trust  for 
charitable  purposes. 

Trustees  of  an  endowed  charity  can  only  sell  the 
land  which  forms  part  of  the  endowment,  under  the 
express  authority  of  an  Act  of  ParUament  or  of  the 
Court,  or  according  to  a  scheme  legally  established,  or 
(as  is  usually  the  case)  with  the  consent  of  the  Charity 
Commissioners,  by  reason  of  the  powers  given  to  the 
latter  body  by  the  Charitable  Trust  Acts,  1853  and 
1855.  And  it  has  been  held  in  Re  Mason's  Orphanage 
[1896]  1  Ch.  596,  that  a  power  of  sale  in  the  trust  deed 
of  the  charity  does  not  permit  of  a  sale  on  the  basis  of 
a  'scheme  legally  estabhshed.'  On  the  other  hand, 
charities  wholly  maintained  by  voluntary  subscrip- 
tions are  exempted  from  the  powers  of  the  Charity 
Commissioners.  '  Mixed  '  charities,  that  is,  charities 
which  are  partly  supported  by  voluntary  contributions, 
are  also  exempted  to  the  extent  of  the  voluntary 
subscriptions  ;  and,  as  the  case  of  A.-G.  v.  Foundling 
Hospital  [1914]  2  Ch.  154  shows,  the  exemption  apphes 
though  the  amount  of  the  present  voluntary  subscrip- 
tions is  very  small.  Any  donation  or  subscription 
given  to  such  a  charity,  even  though  it  is  invested  more 
or  less  permanently,  so  as  to  be  in  some  senses  an  en- 
dowment, is,  if  no  special  application  is  directed  by  the 
donor  and  it  can  be  expended  by  the  charity  as  income, 
also  free  from  the  jurisdiction  of  the  Charity  Com- 
missioners. So,  though  the  Foundhng  Hospital  only 
received   on   the   average   in   voluntary   subscriptions 


320      BK.    II.    THE   LAW   OF   PROPERTY. — PT.    I.    IN   LAND. 

eleven  guineas  a  year,  land  conveyed  to  the  hospital 
in  1744  without  any  expression  of  any  trust,  and  land 
purchased  by  the  hospital  in  1757  and  conveyed  in  a 
similar  manner,  could  be  sold  without  the  consent  of 
the  Charity  Commissioners. 

In  connection  with  the  capacity  or  incapacity  to  pur- 
chase, it  may  be  fit  here  to  advert  to  the  principle  of  our 
law,  that,  though  a  person  to  whom  an  estate  is  expressed 
to  be  assured  is  presumed  to  accept  it,  and  it  will  vest 
in  him  accordingly,  yet  no  person  can  be  compelled  to 
take  an  estate  by  purchase  against  his  will.  If,  there- 
fore, land  be  assured  in  invitum  by  deed  or  will,  the 
effect  of  the  assurance  may  always  be  avoided,  ex  post 
facto,  by  the  execution  of  a  deed  of  disclaimer  on  the 
part  of  the  dissentient  aUenee,  which  will  relate  back 
to  the  taking  effect  of  the  assurance. 

NOTE  ON  AUTHORITIES. 

\_A  small  textbook  on  the  important  subject  of  this  chapter  is  Sea- 
borne, "Vendors  and  PurcJuisers.''  For  difficult  points,  reference 
should  be  made  to  the  classical  works  of  Dart  and  Williams.] 
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CHAPTER  XVIIT. 

OP    DEEDS. 

Having  in  the  preceding  chapter  discussed  the  pre- 
liminaries of  alienation,  and  the  power  or  capacity  to 
ahenate,  we  proceed  next  to  consider  how  alienation  of 
interests  in  land  may  be  effected  by  the  voluntary  act 
of  the  parties.  Of  these  methods  of  conveyance,  by  far 
the  most  important  are  deeds  and  wills.  Of  the  former 
we  propose  to  speak  in  this  chapter  ;  and,  although 
there  are  various  kinds  of  conveyance  by  deed,  the 
nature  of  which  will  be  discussed  in  later  chapters,  it 
will  be  expedient  to  speak  first  of  the  nature  and  form 
of  deeds  generally.  For,  apart  from  the  importance  of 
deeds  as  conveyances  (with  which  we  are  here  princi- 
pally concerned),  the  student  should  remember  that 
there  are  certain  features  common  to  all  deeds,  which 
distinguish  them  as  a  class  from  other  documents. 
Thus,  for  example,  a  man  is  estopped  by  his  own  deed  ; 
that  is,  he  shall  not  be  permitted  to  aver  or  prove 
anything  contrary  to  or  inconsistent  with  what  he  has 
once  so  solemnly  and  dehberately  avowed.  So  far 
is  this  doctrine  carried,  that,  if  A.  should  declare 
positively  and  unequivocally  in  a  deed  that  he  is  seised 
in  fee  simple  absolute,  free  from  encumbrances,  of 
Blackacre,  and  should  thereupon  proceed  to  convey 
Blackacre  to  B.,  whereas,  in  fact,  his  (A.'s)  interest  in 
Blackacre  is,  when  he  executes  the  deed,  only  a  term 
of  years,  then,  if  A.  should  subsequently,  by  any  means, 
acquire  the  fee  simple  of  Blackacre,  it  will  instantly 
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pass  to  B.,  who  will  be  said  to  take  by  estoppel,  i.e., 
because  A.  cannot  be  heard  to  deny  his  own  solemn 
statement  in  the  deed.  But,  in  order  that  a  deed 
should  work  as  an  estoppel,  the  statement  in  it  relied 
upon  must  be  positive  and  unequivocal. 

Moreover,  if  an  engagement  be  entered  into  by  mere 
word  of  mouth,  or  even  by  unsealed  writing,  and  after- 
wards the  same  engagement  is  embodied  in  a  deed,  the 
first  engagement  is  merged,  or  disappears,  in  the  second, 
and  ceases  to  exist.  Again,  as  will  be  explained  in  a 
later  volume  (III),  a  contract  embodied  in  a  deed  can 
be  enforced  (broadly  speaking)  during  a  period  of  twenty 
years  from  the  time  at  which  performance  becomes  due  ; 
whereas  a  contract  by  word  of  mouth  or  unsealed 
writing  can  only  be  enforced  during  six  years.  Finally, 
the  terms  of  a  contract  by  deed  may  not  be  impeached 
or  varied  (in  the  absence  of  proof  of  actual  fraud  or 
mistake),  by  any  other  declaration  or  contract  between 
the  parties  which  is  not  itself  also  under  seal. 

A  deed,  then,  is  a  writing  sealed  and  delivered  by  the 
party  or  parties  ;  and,  in  spite  of  the  various  other  ac- 
companiments which  custom  has  attached  to  the  draw- 
ing up  and  execution  of  a  deed,  it  would  seem  that  these 
three  qualities — ivriting,  sealing,  and  delivery — are  the 
only  absolutely  essential  requisites  of  a  deed  at  the 
present  day. 

If  a  deed  be  made  by  more  parties  than  one,  there 
ought  to  be  regularly  as  many  copies  of  it  as  there  are 
parties  ;  and  the  deed  so  made  is  called  an  indenture, 
because  the  parts  used  formerly  to  be  cut  or  indented  in 
acute  angles  {instar  dentium,  or  serrated)  on  the  top  or 
side,  to  tally  or  correspond  the  one  with  the  other  or 
others,  in  order  to  detect  a  fraudulent  substitution 
of  one  deed  for  another.  At  one  time,  too,  when  deeds 
were  more  concise  than  they  afterwards  became,  and 
only  two  parts  were  required,  it  was  usual  to  write  both 
parts  on  the  same  piece  of  parchment,  with  some  word 
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(or  letters  of  the  alphabet)  written  between  them, 
through  which  the  parchment  was  cut,  either  in  a 
straight  or  in  an  indented  line,  in  such  a  manner  as  to 
leave  half  the  word  on  one  part  and  half  on  the  other. 
Deeds  thus  made  were  denominated  syngrapJia  by  the 
canonists,  and  with  us  cMrographa,  or  hand-writings — 
the  word  chirographum,  or  cyrographum,  being  usually 
that  which  was  divided  in  the  cutting.  But  the 
practice  of  cutting  tln?ough  any  word  (or  letters  of  the 
alphabet)  fell  into  disuse ;  the  process  of  indenting,  or 
nicking  of  the  top  of  the  parchment  containing  the  deed, 
being  substituted  therefor.  And  now,  by  the  Real 
Property  Act,  1845,  s.  5,  a  deed,  purporting  to  be  an 
indenture,  is  to  have  the  effect  of  an  indenture,  though 
not  actually  indented.  When  the  several  parts  of  an 
indenture  are  interchangeably  executed  by  the  several 
parties,  that  part  or  copy  which  is  executed  by  the 
grantor  is  usually  called  the  original,  and  the  rest  are 
termed  counterparts  ;  though  of  late  it  has  become 
more  frequent  for  all  the  parties  to  execute  every  part, 
which  renders  them  all  originals.  A  deed  made  by 
one  party  only  is  called  a  deed  '  poll,'  or  smooth  shaven  ; 
such  a  deed  being  contrasted  with  an  indenture,  which, 
as  we  have  said,  was  formerly  nicked,  or  cut  unevenly. 

The  essential  requisites  of  a  deed  are,  as  was  stated 
above,  three,  viz.,  writing,  seahng,  and  deUvery.  The 
writing  may  be  in  any  language  ;  and  printing,  or,  pre- 
sumably, type- writing  or  any  other  mechanical  process 
of  reproduction  (such  as  photography)  is  regarded  as 
equivalent  to  hand- writing.  But  it  is  said  that  it  must 
be  on  paper  or  parchment,  and  that,  if  it  is  on  stone, 
board,  Unen,  leather,  or  the  hke,  it  is  no  deed.  Seal- 
ing is  an  ancient  tradition  which  has  survived  from  the 
days  when  writing  was  a  rare  accomplishment  of  the 
laity  ;  but,  though  now  reduced  to  a  mere  formality, 
it  is  still  the  technical  mark  wliich  distinguishes  a  deed 
(or  specialty)  from  a  mere  writing.     Curiously  enough, 
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there  seems  to  be  no  express  authority  for  asserting  that 
the  seahng  of  a  deed  must  be  verified  by  the  signatures 
of  the  parties  ;  though  it  is  sometimes  said  that  the 
wording  of  the  Statute  of  Frauds,  s.  1,  renders  signature 
necessary  to  ahnost  every  conveyance  of  lands.  But  it 
need  hardly  be  pointed  out,  that  the  omission  of  the 
signature  will  greatly  increase  the  difficulty  of  proving 
the  execution  of  the  deed  ;  and  no  practitioner  will 
be  so  foohsh  as  to  allow  it  to  be  omitted.  '  Dehvery ' 
of  a  deed  simply  means  putting  it  into  circulation  or 
effect,  and  is  usually  performed  by  the  utterance  of  the 
v/ords  :  "I  deliver  tliis  as  my  act  and  deed."  But  the 
precise  form  is  not  essential ;  any  evidence  may  be 
received  to  show  that  the  alleged  maker  of  a  deed 
intended  to  give  effect  to  it.  A  dehvery  may  be  either 
absolute,  that  is,  to  the  grantee  himseK,  or  to  a  third 
person,  to  hold  until  some  further  condition  {e.g.,  pay- 
ment of  purchase  money)  be  performed  or  satisfied. 
In  this  last  case,  the  document  is  not  dehvered  as  a  deed, 
but  as  an  escrow,  that  is,  a  mere  scroll  or  writing, 
which  is  not  to  take  effect  as  a  deed  till  the  condition 
be  performed. 

But,  although  these  are  the  only  three  absolutely 
essential  requisites  of  a  deed,  as  such,  yet,  by  long- 
estabhshed  tradition,  founded  upon  good  reason  and 
convenience,  the  contents  of  deeds,  and  especially  of 
deeds  of  ahenation  or  conveyance,  have  assumed  a 
regular  and  orderly  form,  from  which  it  would  be  most 
imprudent  for  a  draftsman  to  depart  without  special 
cause.  This  form  has,  it  is  true,  in  the  case  of  con- 
veyances of  land,  undergone  substantial  modification 
as  the  result  of  recent  legislation.  Nevertheless,  the 
older  form  still  persists,  subject  to  such  modification. 
"We  propose,  therefore,  to  set  out  and  briefly  explain  the 
different  parts  of  a  conveyance  in  their  order,  alluding 
particularly  to  the  changes  introduced  by  the  Convey- 
ancing Act,  1881. 


CHAP.    XVIII. — OF    DEEDS.  325 

1 .  First,  then,  comes  the  date  of  the  conveyance  : 
"  This  indenture  made  the  day  of  ."  This  is, 
or  should  be,  the  date  on  which  the  instrument  is 
executed  ;  but  a  deed  is  good,  although  it  mention  no 
date,  or  have  a  false  or  impossible  one,  as  February  the 
30th,  provided  the  real  date  of  its  execution  or,  rather, 
its  dehvery,  can  be  proved. 

2.  Then  follow  the  parties  to  the  conveyance,  that  is 
the  name  and  description  of  the  grantor,  '  of  the  first 
part,'  then  of  anyone  directing  or  consenting  to  the 
grant,  '  of  the  second  part,'  and  then  of  the  grantee, 
'  of  the  third  part.'  Formerly  it  was  thought  that  a 
grant  of  an  estate  in  possession  could  not  be  vahdly 
made  unless  the  grantee  was  a  party  to  the  indenture. 
But,  if  this  was  so,  the  doctrine  was  confined  to  deeds  in 
which  two  or  more  parties  joined,  and,  in  any  case,  it 
is  now  abolished  by  the  Real  Property  Act,  1845,  s.  5, 
which  provides  that  a  person  who  is  not  a  party  to 
an  indenture  may  yet  take  an  immediate  interest  there- 
under. 

3.  Following  the  naming  of  the  parties,  come  the 
recitals  of  title,  that  is,  a  short  history  of  the  grantor's 
title  to  the  land,  as  disclosed  in  the  abstract,  in  wliich 
the  several  statements  are  each  introduced  by  the  word 
'  whereas.'  In  former  times  these  statements  were 
often  very  lengthy  ;  but  the  tendency  is  now  to  reduce 
them  to  the  narrowest  dimensions.  Unnecessary 
statements  often  give  rise  to  troublesome  enquiries 
by  a  subsequent  purchaser  ;  and,  though  a  recital  does 
not  override  the  operative  part  of  the  deed,  it  may, 
possibly,  modify  it. 

4.  Next  comes  the  recital  of  the  contract,  which  con- 
sists of  a  short  statement  of  the  agreement  or  arrange- 
ment between  the  parties,  which  the  conveyance  is 
intended  to  carry  out. 

5.  After  the  recital  of  contract  comes  the  testatum  : 
"Now  this  indenture  witnesseth.'     The  purpose  of 
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the  testatum  is  to  introduce  the  operative  part  of  the 
conveyance,  that  is,  the  part  which  carries  out  the 
arrangement  between  the  parties  which  has  been 
already  recited.  If  there  are  several  operative  parts 
in  the  conveyance,  which  there  often  are  when  the 
transaction  relates  to  different  parcels  of  land,  each 
operative  part  is  introduced  by  a  new  testatum  :  "  Now 
"  this  indenture  further  witnesseth." 

6,  After  the  testatum  follows  the  consideration — that 
is,  a  statement  of  the  price  given  by  the  purchaser  ;  and 
the  receipt— thsit  is,  an  acknowledgment  by  the  vendor 
that  he  has  received  the  consideration. 

With  regard  to  the  consideration  itself,  it  is  an  im- 
portant, though  not  an  essential  part  of  the  transaction, 
and  should,  therefore,  be  accurately  stated  when  it,  in 
fact,  exists.  The  omission  to  mention  a  '  valuable  con- 
sideration,' i.e.,  a  consideration  in  money  or  money's 
worth,  where  it  has,  in  fact,  been  paid,  gives  rise 
to  grave  suspicion  of  fraud  ;  it  is,  moreover,  a  penal 
offence  under  the  revenue  laws,  as  tending  to  defraud 
the  revenue  of  the  proper  stamp-duty  on  the  convey- 
ance. Moreover,  though  the  existence  of  a  valuable 
consideration  is  not  essential,  as  we  have  said,  to 
the  validity  of  a  deed  of  conveyance,  yet  its  absence 
brings  the  transaction  within  the  class  of  voluntary  con- 
veyances, which,  as  contrasted  with  conveyances  for 
value,  are  subject  to  the  following  risks : — 

(i)  They  may  be  set  aside  on  the  banlo-uptcy  of  the 
grantor  ;  if  it  occurs  within  a  Umited  time  after  the 
execution  of  the  conveyance  (Bankruptcy  Act,  1914, 
s.  42). 

(ii)  They  may  be  impeached  by  the  creditors  of  the 
grantor,  independently  of  bankruptcy  ;  if  it  can  be 
proved  that  he  was  insolvent  when  he  made  them,  or 
was  rendered  insolvent  by  making  them  (13  Ehz.  (1571) 
c.  5). 

(iii)  They  may  be  set  aside  by  subsequent  purchasers 
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of  the  property  comprised  in  them  from  the  grantor,  if 
they  can  be  proved  to  have  been  made  with  fraudulent 
intent  (27  Ehz.  (1584)  c.  4).  Formerly,  the  mere  fact 
that  the  grantor  made  a  subsequent  conveyance  for 
value  was  regarded  as  conclusive  proof  of  the  existence 
of  fraud  in  the  voluntary  deed  ;  and,  therefore,  no  one 
would  take  a  title  dependent  on  a  voluntary  convey- 
ance. But  that  extreme  construction  of  the  27  Ehz. 
(1584)  c.  4,  has  lately  been  forbidden  by  Act  of  Parha- 
ment,  the  Voluntary  Conveyances  Act,  1893,  s.  2;  and 
there  is,  therefore,  now  no  objection  to  a  voluntary 
conveyance,  as  such,  even  as  a  root  of  title  (see  p.  297). 

From  this  it  will  be  obvious  that  for  a  purchaser  to 
allow  the  statement  of  the  consideration  to  be  omitted 
from  his  conveyance,  would  be  highly  imprudent. 

7.  After  the  statement  of  the  consideration  come  the 
operative  ivords  and  parcels.  In  the  operative  words  : 
"The  vendor  ['mortgagor,'  'settlor,'  &c.,  as  the  case 
may  be]  doth  grant,"  etc.,  the  word  'grant '  was,  at  one 
time,  almost  invariably  chosen  ;  because  it  was  the  word 
used  in  the  Real  Property  Act,  1845,  s.  2,  which  made  a 
freehold  in  possession  he  in  grant  as  well  as  in  hvery. 
But  this  superstition  (for  it  was  little  more)  was  ex- 
ploded by  the  Conveyancing  Act,  1881,  s.  49,  which 
enacted  that  the  word  '  grant  '  should  not  be  deemed 
necessary  to  convey  tenements  or  hereditaments, 
corporeal  or  incorporeal.  The  colourless  word  '  convey ' 
is,  accordingly,  now  more  frequently  used. 

The  parcels  consist  of  a  description  of  the  premises  to 
be  conveyed,  and  usually  commence  with  the  words  : 
"All  that  piece  or  parcel  of  land."  Technical  words  of 
description  are  sometimes  used  in  them  ;  but  they  are 
not  necessary.  Any  words  which  identify  the  premises 
are  sufficient ;  and,  in  accordance  with  the  doctrine 
explained  at  the  beginning  of  this  volume  (pp.  5-6),  the 
word  '  land  '  is  sufficient  to  include  all  the  structures 
and  buildings  on  the  soil,  and  all  mines  under  it.     But 
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a  conveyance  of  certain  specified  land,  or  of  a  certain 
house  (even  when  the  words  '  with  the  appurtenances  ' 
are  added),  will  not  include  other  surface  not  specified  ; 
although  it  may  have  been  usually  occupied  together 
with  the  specified  land  or  house.  The  word  '  house,' 
however,  even  without  the  words  '  with  the  appur- 
tenances,' will  include  the  orchard,  garden,  or  curtilage 
of  the  house  conveyed. 

Formerly  the  parcels  were  followed  by  a  long  string 
of  general  words,  intended  to  describe  all  subordinate 
rights  or  claims  which  might  conceivably  be  enjoyed  or 
connected  with  the  premises,  such  as  rights  of  way  and 
other  easements  ;  and  these  words  were  inserted  as 
common  form,  whether  any  such  rights  were  known  to 
exist  or  not.     But,  now  that  the  Conveyancing  Act, 
1881,  s.  6,  has  provided  that  every  conveyance  of  land 
shall  be  deemed  to  convey  all  actual  and  reputed  rights 
of  enjoyment  in  connection  with  the  premises,  so  far  as 
the  grantor  is  entitled  to  convey  them,  the  use  of  these 
'  general  words  '  has  ceased.     In  fact,  it  v/ould  be  im- 
prudent for  a  purchaser  to  allow  them  to  be  inserted. 
For  the  provision  of  the  Conveyancing  Act  is  subject  to 
the  expressions  of  the  deed  ;  and  the  maxim  expressio 
unius  exdusio  alterius  might  be  held  to   apply.     If, 
however,  it  is  not  intended  that  the  conveyance  shall 
include  subordinate  rights  reputed  to  be  enjoyed  in 
connection  with  the  main  subject  of  the  conveyance, 
it  wdll  be  the  duty  of  the  vendor's  sohcitor  to  insist 
on  the  insertion  of  a  modified  clause  maldng  this  point 
clear.    (Walmsley's  and  Shaw's  Contract  [1917]  1  Ch.  93.) 
8.  After  the  general  words  come  the  exceptions  and 
reservations.     By  an  exception  is  meant  some  physical 
part  of  the  land  which  is  withheld  from  the  grant. 
Thus,  if  land  is  granted  without  the  minerals  in  it,  or 
the  timber  on  it,  these  are  exceptions.     A  reservation 
means  some  new  interest  created  by  the  conveyance  for 
the  benefit  of  the  vendor,  and  deemed  to  arise  out  of 
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the  soil.  The  commonest  reservation  is  a  rent.  It  is 
quite  common  to  see  conveyances  in  which  the  grantor 
is  expressed  to  '  reserve  '  or  '  except '  a  new  right  of  way 
or  other  easement  over  the  land  conveyed.  But  such 
an  expression  is  incorrect ;  for  an  easement  does  not 
arise  out  of  the  soil,  and  a  right  which  does  not  exist 
cannot  be  excepted  from  a  grant.  Consequently,  in 
such  cases,  the  easement  will  not  arise  by  force  of  the 
grant,  but  (if  at  all)  only  as  a  result  of  the  execution  of 
the  conveyance  by  the  grantee,  which  may  operate  as  a 
cross  grant  of  the  easement. 

When  the  estate  conveyed  v/as  a  fee  simple,  the  next 
clause  was  formerly  what  was  called  the  '  all  the  estate ' 
clause.  It  was  a  wordy  statement  to  the  effect  that  the 
conversance  carried  all  the  vendor's  interest  in  the  land  ; 
and  it  professed  to  pass  "  all  the  estate,  right,  title, 
"  interest,  property,  claim,  and  demand  "  of  the  grantor, 
"in,  to,  of,  for,  out  of,  or  concerning"  the  land — and  as 
many  other  synonyms  as  the  draftsman  could  think  of. 
This  clause  is  now  rendered  quite  unnecessary,  so  far 
as  deeds  executed  after  1881  are  concerned,  by  the 
Conveyancing  Act  of  that  year,  section  63. 

9.  Next  comes  the  habendum.  The  habendum  sets 
out  the  use  to  which  the  land  is  conveyed,  and  the 
extent  of  it :  "To  hold  the  same  unto  and  to  the  use 
"of  the  purchaser  and  his  heirs."  For  present  pur- 
poses, the  point  to  be  noted  about  it  is,  that,  where 
the  purchaser  was  an  individual,  the  only  words  which 
could,  prior  to  the  year  1882,  transfer  to  him  a  fee 
simple,  were  the  words  '  and  his  heirs  '  ;  and  the  only 
words  (or  almost  the  only  words)  v/liich  could  transfer 
a  fee  tail  were  '  and  the  heirs  of  his  body.'  If  these 
words  were  not  added  to  the  name  of  the  purchaser, 
the  conveyance  gave  to  him  only  an  estate  for  life. 
They  were  the  apt  words  for  creating  estates  of  in- 
heritance ;  and  no  other  words  could  be  substituted 
for   them.     But   now,    as   we    have    previously  seen, 
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(pp.  49,  58),  the  Conveyancing  Act,  1881,  sanctions  the 
use  of  the  alternative  expressions  '  in  fee  simple  '  (for 
'  and  his  heirs  ')  and  '  in  tail '  (for  '  and  the  heirs  of  his 
body  ').  It  should  be  noted,  however,  that,  for  the 
conveyance  of  the  legal  estate,  the  new  forms  are 
equally  as  technical  as  the  old,  and  that  no  variation 
from  them  is  permitted.  Thus,  the  employment  of 
the  word  '  fee,'  instead  of  the  phrase  '  fee  simple,'  has 
been  held  to  be  ineffectual  {EthelVs  and  MitcheWs  and 
Butler's  Contract  [1901]  1  Ch.  945).  But  less  strictness 
is  enforced  in  conveyances  of  equitable  interests ; 
though  here,  too,  it  is  well  to  make  the  vendor's 
meaning  clear  by  the  use  of  the  customary  words. 

10.  After  the  hahendum  came,  formerly,  the  vendor's 
covenants  for  title.  There  were  certain  covenants  for 
title  which  were  almost  invariably  inserted  in  convey- 
ances ;  and  for  this  reason  they  were  called  '  usual ' 
covenants.  Under  an  open  contract,  the  purchaser 
was  entitled  to  have  these  usual  covenants  inserted  ; 
the  Court  assuming  that,  where  the  parties  did  not 
stipulate  for  specific  covenants,  they  contracted  on  the 
assumption  that  the  conveyance  would  in  that  respect 
be  in  the  usual  form. 

The  usual  covenants  on  a  conveyance  of  freeholds 
for  value  were  four  in  number.  The  first  was  for  the 
grantor's  right  to  convey  ;  that  is,  that  he  was  entitled 
to  convey  the  premises  in  question  to  the  purchaser. 
The  second  was  for  quiet  enjoyment ;  that  is,  that  the 
purchaser's  possession  would  not  be  interfered  with  by 
any  act  on  the  grantor's  part  or  by  any  lawful  act  on 
the  part  of  any  one  claiming  tlu'ough  or  under  him. 
The  thii'd  was  for  freedom  from  encumbrances,  that  is, 
that  the  premises  were  not  subject  to  any  claims  or 
encumbrances  save  those  subject  to  which  the  con- 
veyance was  expressly  made.  The  fourth  was  for 
further  assurance,  that  is,  that  the  grantor,  and  those 
claiming   or   having   under   him   any  interest  in  the 
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premises  conveyed,  would  execute  any  further  assur- 
ance which  might  prove  necessary  to  perfect  the 
conveyance.  In  the  case  of  a  conveyance  of  lease- 
holds, there  was  a  further  usual  covenant,  viz.,  one  for 
the  validity  of  the  lease  assigned  to  the  purchaser. 

In  the  case  of  a  sale  of  land,  these  covenants  were 
'  quahfied,'  that  is,  they  made  the  vendor  not  absolutely 
hable,  but  liable  only  for  breaches  of  them  which 
occurred  since  the  last  conveyance  for  value  of  the 
property  conveyed  ;  the  reason  being,  that  a  purchaser 
under  such  a  conveyance  would  have  obtained  similar 
covenants,  wliich,  as  '  running  with  the  land,'  would 
be  available  for  the  benefit  of  all  subsequent  pur- 
chasers. This  is  commonly  expressed  by  saying,  that 
the  vendor  covenants  against  the  acts  and  omissions 
of  himself,  his  ancestors,  and  testators,  and  of  any  one 
lawfully  claiming  through  liim.  But  where  the  con- 
veyance was  made  by  way  of  mortgage,  then  the 
covenants  entered  into  by  the  mortgagor  were  absolute, 
i.e.,  they  extended  to  the  acts  of  aU  persons  through 
whom  the  mortgagor  claimed,  or  who  should  claim 
through  him  ;  and,  in  addition,  in  the  case  of  a  mort- 
gage of  leaseholds,  a  covenant  was  exacted  from  the 
mortgagor,  to  the  effect  that  he  and  his  successors  in 
title  would  pay  the  rent  and  perform  the  covenants  of 
the  lease,  so  long  as  the  mortgage  was  subsisting. 

On  the  other  hand,  where  the  conveyance  was  volun- 
tary, or  where  it  was  made  only  in  consideration  of 
marriage,  the  grantor,  or,  as  he  is  usually  called,  the 
'  settlor,'  only  covenanted  for  further  assurance  ;  it 
being  considered  unreasonable  to  ask  a  man  to  guar- 
antee a  mere  gift.  And  where  the  transaction  was  a 
reconveyance  by  a  mortgagee  who  had  been  paid  o£E,  a 
trustee,  a  personal  representative,  or  a  committee  of  a 
lunatic,  as  such,  the  only  covenant  which  such  a  person 
could  be  called  uj)on  to  enter  into,  was  a  covenant 
that  he,  personally,  had  not  encumbered  the  premises. 
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This  state  of  things  is  left  in  substance  unaltered  by 
the  Conveyancing  Act,  which  has,  however,  made  a 
great  difference  in  the  forms  used  to  express  it.     For 
that  Act  provides,  in  s.  7,  that  the  whole  of  the  cove- 
nants previously  entered  into  by  an  ordinary  vendor 
shall  be  imphed  by  the  use  of  the  simple  phrase  '  as 
beneficial  owner,'  as  descriptive  of  the  vendor,  in  the 
operative    part    of    a   conveyance    for   valuable    con- 
sideration ;  while,   if   the   conveyance   is   by   way   of 
mortgage,  the  use  of  the  same  phrase  shall  fix  the 
conveying  party  with  hability  to  the  absolute  cove- 
nants formerly  entered  into  by  a  mortgagor.     And  the 
covenants   which    (as   we   have   seen)   were   formerly 
entered  into  by  a  settlor,  and  a  trustee,  mortgagee,  per- 
sonal  representative,   or   committee,   will  be  imphed 
from  the  fact  that  these  persons  are  expressed  to  con- 
vey 'as  settlor,'  "as  trustee,'  'as  personal  representa- 
tive,'   or    '  as    committee,'    respectively.     These    new 
technical  words  are  usually  inserted  at  the  commence- 
ment of  the  operative  part,  which,  therefore,  now  reads 
as  follows  :    "  The  said  A.  B.    'as  beneficial  owner  ' 
(or  '  as  mortgagee,'  '  as  trustee,'  &c.,  as  the  case  may 
be)  doth  hereby  convej^."     But  the  use  of  these  forms 
is  purely  optional ;  and  no  implication  will  arise  by 
virtue  of   the  Act  if  they  are  not  used.     They  have 
no  apphcation  to  the  grant  of  a  new  lease  for  years, 
though  an  assignment  of  a  lease  is  within  the  Act ;  and 
their  effect  may  be  varied  by  the  express  terms  of  the 
conveyance.     Where  one  person  is  expressed  to  convey 
by  the  direction  of  another  who  is  expressed  to  direct 
'  as  beneficial  owner,'  then  the  appropriate  covenants 
are  imphed  against  the  latter  person.     When  husband 
and  wife  both  convey  '  as  beneficial  owners,'  the  wife 
is  deemed  to  convey  by  direction  of  the  husband  '  as 
beneficial  owner,'  who  is  also  held  bound  to  guarantee 
the   covenant   of   his   wife  ;  but  a   conveyance   by   a 
married  woman  alone  '  as  beneficial  owner  '  only  binds 
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the  wife's  separate  estate,  unless,  presumably,  she  is 
acting  as  her  husband's  agent,  when  it  would  bind  him 
and  not  her.  The  section  has  no  application  to  a 
demise  by  way  of  lease  at  a  rent. 

A  covenant  gives  to  the  covenantee  and  his  represen- 
tatives, in  case  of  its  breach,  a  right  of  action  for 
damages  against  the  covenantor  and  his  representatives, 
as  well  as,  in  appropriate  cases,  a  claim  to  a  decree  for 
'  specific  performance  '  of  the  covenant.  But,  unless 
it  is  turned  into  a  condition  by  express  words  {e.g.,  by 
the  common  '  proviso  for  re-entry  '  in  a  lease  for 
years),  a  mere  covenant  never  entitles  the  covenantee 
to  claim  a  forfeiture  of  the  estate.  A  covenant  for 
title  in  a  deed  of  conveyance  will,  however,  if  properly 
expressed,  or  implied  under  the  Conveyancing  Act, 
'  run  with  the  land  '  ;  that  is  to  say,  not  only  the 
original  parties  or  their  representatives,  but  each 
successive  owner  of  the  interest  conveyed,  will  be 
entitled  to  its  benefit,  or  liable  to  its  obligation. 

11.  Where  the  vendor  retained  the  title-deeds  of  the 
premises  conveyed,  as  he  did  when  the  premises  con- 
veyed were  only  part  of  the  land  held  by  the  vendor 
to  which  such  title-deeds  related,  it  was  usual  for  tv/o 
other  express  covenants  to  be  inserted.  The  first  was 
a  covenant  that  the  vendor  should  safely  preserve  the 
title-deeds  retained ;  and  the  second  was  that  he 
should  at  all  reasonable  times  produce  them  to  the 
purchaser.  No  covenants  to  this  effect  are  now 
usually  given  or  impHed  ;  but  the  habiUtics  incurred 
by  such  covenants  are  now  made  to  follow  (though 
in  a  somewhat  modified  form)  from  an  undertaking 
for  safe  custody,  and  an  acknowledgment  of  the  right 
to  production  entered  into  by  a  conveying  party, 
which  are  given  by  the  vendor  (Conveyancing  Act, 
1881,  s.  9). 

12.  Finally  in  the  scheme  of  a  deed  comes  the  testi- 
monium clause,  which  states  that,  in  witness  of  the 
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foregoing  contents,  the  parties  have  thereto  subscribed 
their  hands  and  affixed  their  seals. 

After  a  vendor  had  received  the  full  purchase  money, 
and  not  till  then,  a  further  receipt  for  it  was  endorsed 
on  the  back  of  the  conveyance.  Accordingly,  the 
absence  of  this  endorsed  receipt  was  formerly  con- 
sidered as  giving  constructive  notice,  to  any  person 
subsequently  deahng  with  the  land,  that  the  purchase 
money  had  not  been  paid,  and  that  the  land  was 
subject  to  the  vendor's  hen  for  unpaid  purchase 
money.  But  the  Conveyancing  Act  now  provides,  in 
s.  55,  that,  where  a  receipt  for  consideration  money 
or  other  consideration  is  contained  in  the  body  of  a 
deed  executed  after  1881,  or  endorsed  thereon,  a  sub- 
sequent purchaser  who  has  not  notice  that  the  former 
consideration  remains  in  fact  unpaid  or  not  given, 
shall  be  entitled  to  assume  that  it  was  duly  paid  or 
given,  as  stated  in  the  conveyance. 

Pbeparation  and  Execution  of  Deed. 

Having  now  described  the  general  form  of  con- 
veyances, we  may  add  to  our  description  a  brief 
reference  to  the  questions  which  may  arise  on  what  is 
technically  known  as  the  '  completion  '  of  a  convey- 
ancing transaction  ;  first  premising  that  the  intended 
conveyance  must  be  drafted,  or  drawn  up,  as  we  have 
seen  (p.  306),  more  or  less  in  the  form  recently  explained, 
and  approved  by  all  parties.  Generally  speaking,  as 
we  have  said,  the  preparation  of  the  draft  falls  to 
the  legal  advisers  of  the  purchaser,  or  person  acquiring 
under  the  conveyance.  To  this  rule,  however,  there 
are  certain  exceptions,  the  most  important  being  that 
all  leases  for  years  are  by  custom  (though  probably 
not  by  strict  right)  prepared  by  the  solicitor  for  the 
lessor,  at  the  expense  of  the  lessee,  and  that  a  marriage 
settlement  is  prepared  by  the  lady's  advisers  at  the 


CHAP.    XVIII.— OF    DEEDS.  3B5 

expense  of  the  intended  husband,  wlien  he  takes  any 
interest  under  it.  As  a  rule,  each  party  bears  his 
own  costs  of  the  preparation  and  execution  of  the 
conveyance  ;  but,  in  addition  to  the  cases  mentioned, 
a  mortgagor  paj^s  all  costs,  his  own  as  well  as  those  of 
the  mortgagee. 

When  the  conveyance  has  been  drafted  and  approved, 
it  is  engrossed  (or  fair  coj^ied)  on  paper  or  parchment 
by  the  party  preparing  it ;  and  then  come  the  important 
steps  of  execution  and  payment  of  the  purchase  money 
(if  any).  With  regard  to  the  former,  it  is  essential 
that  the  right  persons  should  join  in  the  execution, 
and,  with  regard  to  the  latter,  that  the  purchase  money 
should  reach  the  right  hands. 

In  the  first  place,  then,  the  proper  grantor  must 
convey  ;  or,  if  he  be  dead,  and  the  transaction  is 
binding  upon  his  representatives,  the  latter  must  do 
so.  Formerly,  there  was  great  difficulty  in  the  event 
of  the  death  of  a  vendor  of  a  fee  sim23le  before  com- 
pletion ;  for  the  land  passed  to  his  heir  or  devisee, 
while  his  legatees  or  next-of-kin  were  beneficially 
entitled  to  the  purchase  money,  by  the  operation  of 
the  equitable  doctrine  of  conversion,  hereafter  to  be 
explained.  At  least  this  was  so,  if  the  will  was  made 
before  the  contract  of  sale.  The  heir  or  devisee,  there- 
fore, was  the  proper  party  to  convey  ;  but,  as  he 
was  not  going  to  get  the  purchase  money,  he  often 
manifested  a  reluctance  to  take  any  trouble  in  the 
matter.  Various  expedients  were  adopted  to  get  rid 
of  this  inconvenience  ;  but  the  most  efficacious  was 
that  enacted  by  the  Land  Transfer  Act,  1897,  s.  1, 
which  provides  that  the  estate,  as  well  as  the 
right  to  receive  the  purchase  money,  shall  vest  in  the 
vendor's  personal  representatives,  who  can,  therefore, 
make  a  valid  conveyance.  But  the  ultimate  right  to 
the  purchase  money  is  unaffected  by  this  provision. 
Unfortunately,  the  provisions  of  the  Land  Transfer  Act, 
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1897,  do, not,  in  this  respect,  apply  to  the  legal  estate 
in  copyholds  ;  and,  therefore,  in  the  event  of  the  death 
of  a  vendor  of  copyholds  before  completion,  it  will  be 
necessary  to  procure  a  conveyance,  or  at  least  a  con- 
currence, from  the  vendor's  devisee  or  heir.  But  a 
recent  enactment,  the  Conveyancing  Act,  1911,  s.  12, 
has  obviated  a  difficulty  which  had  arisen  on  the 
construction  of  the  Land  Transfer  Act,  1897,  by 
providing  that  where  probate  has  been  granted  to 
one  or  some  of  several  executors,  the  persons  to 
whom  such  probate  has  been  granted  may  make  an 
effectual  disposition  of  the  testator's  real  estate,  with- 
out the  authority  of  the  Court  (and  without  the  con- 
currence of  the  non-proving  executors)  ;  even  though 
power  to  grant  probate  to  the  other  or  others  has  been 
reserved. 

Where  the  legal  estate  is  outstanding  in  a  trustee 
or  mortgagee,  he  must  join  to  convey  it,  and,  in  case 
he  is  dead,  his  personal  representatives,  not  his  heir 
if  the  land  be  leasehold  or  freehold  ;  but,  if  it  be  a 
legal  estate  in  copyhold,  his  customary  heir  or  his 
devisee,  must  convey  it  for  the  reasons  above  stated. 
Where  there  is  an  encumbrance  on  the  land,  and  the 
encumbrancer  will  not  or  cannot  join  in  the  con- 
veyance, the  Court  may  by  order  discharge  the  land 
from  the  encumbrance,  on  the  payment  into  court  of 
a  sum  sufficient  to  provide  for  it  (Conveyancing  Act, 
1881,  s.  5). 

Where  the  sale  is  made  under  an  order  of  the  High 
Court;  the  order  constitutes  a  protection  to  the  pur- 
chaser purchasing  on  faith  of  it  in  respect  of  any  want 
of  jurisdiction  in  the  court,  or  want  of  concurrence  in 
or  notice  of  the  proceedings  ;  and  if  the  purchaser 
obtains  a  certificate  from  the  Land  Registry  Office  of 
an  official  search  for  executions,  deeds,  &c.,  which  are 
required  by  law  to  be  registered  or  enrolled,  this  will 
be  conclusive  in  his  favour  against  any  executions, 
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deeds,   &c.,   not  appearing  in  such   certificate   (Con- 
veyancing Act,  1882,  s.  2). 

As  a  general  rule,  the  execution  of  a  deed  is  attested, 
or  witnessed,  by  some  person  who  subscribes  his  name, 
address,  and  description  ;  and  this  practice  is  highly 
beneficial,  as  affording  a  ready  means  of  proving  the 
execution  at  any  future  time,  should  a  question  arise. 
But  there  is  no  general  rule  of  law  maldng  attestation 
necessary  to  the  vahdity  of  a  deed,  as  there  is  in  the  case 
of  a  will ;  though  there  are  one  or  two  kinds  of  convey- 
ances, of  which  the  most  conspicuous  example  is  a  bill  of 
sale  of  chattels,  which  require  attestation  for  their 
vahdity.  And  where  a  deed  is  produced  from  the 
proper  custody,  the  Court,  in  pursuance  of  the  maxim 
omnia  praesumuntur  rite  esse  acta,  will  presume  the  due 
execution,  even  where  the  attesting  witnesses  are  dead  ; 
at  any  rate  if  the  handwriting  of  one  of  them  can  be 
proved. 

The  Construction  and  Interpretation  op  Deeds. 

One  of  the  most  important  questions  that  can  arise 
in  connection  with  a  deed,  whether  of  conveyance  or 
otherwise,  is,  of  course,  the  question  of  its  interpreta- 
tion. For,  however  regular  in  form  a  deed  may  be, 
and  however  binding,  its  value  will,  naturally,  depend 
upon  the  way  in  which  its  provisions  are  construed. 
This  is  a  matter  entirely  for  the  Court ;  for  a  jury  is 
never  called  upon  to  express  an  opinion  with  regard  to 
the  meaning  of  expressions  used  in  a  deed,  though  it 
may  well  be  asked  its  opinion  upon  facts  which  will  aid 
the  judge  in  construing  the  words  used.  Inasmuch, 
therefore,  as  questions  of  construction  are  essentially 
questions  of  law,  it  is  necessary  to  say  something  about 
the  law  by  which  they  are  governed  ;  though,  as  this 
law  is  somewhat  difficult  and  comphcatcd,  we  shall  here 
confine  ourselves  to  a  statement  of  the  elementary 
rules  on  the  subject. 

S.C. — ^VOL.  II.  z 
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1.  A  deed  is  to  be  expounded  according  to  the  inten- 
tion, where  the  intention  is  clear,  rather  than  according 
to  the  precise  words  used  ;  for  verba  intentioni  debent 
inservire.  Therefore,  by  the  grant  of  a  remainder,  a 
reversion  may  well  pass,  and  e  converso  ;  and  upon  the 
principle,  that  inala  grammatica  7?ow  vitiat  chartam, 
neither  false  English  nor  bad  Latin  will  destroy  a 
deed.  At  the  same  time,  it  is  clear  that,  if  technical 
words  are  used  in  a  deed,  technical  effect  must  be  given 
to  them  ;  unless  there  is  the  very  clearest  internal 
evidence  that  some  other  effect  or  meaning  was  in- 
tended. It  is  also  clear,  as  we  have  seen  above,  that, 
at  any  rate  in  the  limitation  of  legal  estates,  there 
are  some  words  which  are  essential,  and  for  which  no 
substitutes  can  be  allowed. 

2.  To  explain  an  ambiguity  in  the  language  of  a  deed, 
no  evidence  dehors  the  deed  itself  is  admissible,  where 
the  doubt  arises  merely  from  the  failure  of  the  parties 
to  express  their  own  meaning  in  proper  terms.  For  if 
the  law  allowed  the  difficulty  in  such  a  case  to  be 
removed  by  extraneous  evidence,  it  would  introduce 
inconvenient  laxity  into  the  structure  of  deeds  in 
general.  But  it  is  necessary  to  distinguish  between 
patent  and  latent  ambiguities.  The  first  exists  where  the 
doubt  arises  upon  the  face  of  the  instrument  itself  ; 
and  to  these  the  rule  applies.  Thus,  if,  in  a  lease,  the 
recitals  state  that  it  has  been  agreed  that  the  rent  shall 
be  paid  in  advance,  while  the  reddendum  clause  makes 
it  payable  in  arrear,  no  external  evidence  can  be 
adduced  to  show  the  real  intention  of  the  parties.  But 
if  the  doubt  is  introduced  by  the  existence  of  a  fact  not 
apparent  on  the  face  of  the  deed,  as  if  a  right  of  pre- 
emption or  other  right  is  conferred  by  the  deed  upon 
'  Henry  Brown  '  of  a  given  address,  and  it  is  proved 
that,  at  the  date  of  the  deed,  there  were  two  persons 
of  that  name  living  at  that  address,  this  is  a  latent 
ambiguity,  and  to  it  the  rule  has  no  application.     The 
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reason  for  this  distinction  seems  to  be,  that  where  the 
ambiguity  itself  is  produced  by  circumstances  ex- 
traneous to  the  deed,  its  explanation  must  of  necessity 
be  sought  for  through  the  same  medium  ;  and  so  also, 
and  for  the  same  reason,  evidence  of  usage  dehors  the 
deed  is  admissible  for  its  due  construction. 

3.  The  interpretation  of  a  deed  should  be  made  upon 
the  entire  instrument,  and  so  as  to  give  effect,  as  far  as 
possible,  to  every  word  that  it  contains ;  e.g.,  where,  in 
a  grant,  general  words  follow  upon  an  enumeration  of 
particular  things,  they  are  to  receive,  in  general,  their 
full  ordinary  meaning,  and  are  not  to  be  restricted  upon 
any  principle  of  an  ejusdem  generis  construction. 

4.  The  interpretation  should  be  favourable  to  the 
validity  of  the  deed,  and  such  that  res  magis  valeal 
quam  pereat.  Therefore,  where  the  words  will  bear  two 
senses,  the  one  agreeable  to  and  the  other  contrary  to 
law,  that  sense  shall  be  preferred  which  is  agreeable 
to  the  law;  e.g.,  if  tenant  in  tail  grants  a  lease  under 
his  Common  Law  powers  to  have  and  to  hold  during 
life  generally,  it  shall  be  construed  to  be  a  lease  for 
the  lessor's  own  life  only,  for  that  stands  within  the 
Common  Law,  and  not  for  the  life  of  the  lessee,  which  is 
beyond  his  Common  Law  power  to  grant. 

5.  When  any  thing  is  granted,  the  means  necessary 
for  its  enjoyment  are  also  granted  by  impHcation  ;  for 
it  is  a  maxim  that  "  cuicunque  aliquid  conceditur,  con- 
"  ceditur  et  id  sine  quo  res  ipsa  haberi  no7i  jjotest.'^ 
Thus,  if  a  man  conveys  a  piece  of  ground  in  the  midst 
of  his  land,  a  right  of  way  to  come  to  it,  over  the  land 
not  conveyed,  will  also  pass  to  the  grantee.  And  this 
is,  probably,  all  that  is  meant  by  a  so-called  '  way 
of  necessity.' 

6.  If  there  be  two  clauses  in  a  deed  so  totally  re- 
pugnant to  each  other  that  they  cannot  stand  together, 
the  first  shall  be  received  and  the  latter  rejected  ;  the 
opposite  rule  being  appUcable  in  the  case  of  wiUs. 
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7.  Ambiguous  words  shall  be  taken  most  strongly 
against  the  grantor  ;  verba  fortius  accipiuntur  contra 
proferentem.  And  the  rule  is  apphed  in  favour  of  a 
conveying  party,  in  respect  of  exceptions  made  by  him 
from  the  grant.  But  this  rule  does  not  apply  to  a 
grant  by  the  Crown,  at  the  suit  of  the  grantee  ;  also, 
the  rule  is  never  to  be  resorted  to  or  relied  upon,  but 
where  all  other  rules  of  exposition  fail. 


NOTE  ON  AUTHORITIES. 

[The  student  shoxdd  soon  begin  to  study  a  good  elementary  hook  on 
Conveyancing,  e.g.,  Elphinstone' s  "Introduction  to  Conveyancing," 
or  StraTian's  "  Concise  Introdvctioii  to  Conveyancing,"  in  which 
the  matters  treated  in  this  and  the  preceding  chapters  will  be  found 
discussed  at  greater  length.] 


(     341     ) 


CHAPTER  XIX. 

ORDINARY    CONVEYANCES,     AND     FIRST,     OF    THOSE    AT 
THE    COMMON   LAW. 


In  the  earUer  times,  and  indeed  down  to  the  reign 
of  Henry  VIII,  the  chief  distinction  between  the 
different  conveyances  recognized  by  the  courts  was 
this  :  that  they  were  either  by  matter  of  record  or  by 
matter  in  pais.  Those  which  were  in  pais  were  con- 
veyances of  the  ordinary  class  transacted  between  two 
or  more  persons  in  pais  (i.e.,  in  the  country),  according 
to  the  old  Common  Law,  or  by  virtue  of  local  custom, 
and  ux^on  the  spot  ;  while  on  the  other  hand,  those 
which  were  matter  of  record  were  (as  the  name  denotes) 
effected  by  assurances  in  the  superior  courts  of  justice. 
But  in  and  subsequent  to  the  reign  just  mentioned, 
various  Acts  of  Parliament  have  been  passed,  the  effect 
of  which  has  been  to  introduce  from  time  to  time 
new  classes  of  conveyances,  deriving  their  force  and 
authority  from  particular  statutes.  In  discussing  the 
general  objects  of  conveyances,  it  is  necessary  to  keep 
these  distinctions  in  view,  and  for  this  purpose  to 
sub-divide  conveyances  into,  First,  conveyances  at 
the  Common  Law ;  Second,  conveyances  by  statute 
law  ;  and  Third,  conveyances  by  force  of  special 
custom.  Conveyances  by  matter  of  record,  in  the  old 
sense  of  the  phrase,  are  now  of  such  infrequent  occur- 
rence as  not  to  justify  any  special  reference.  The 
nearest  modern  approach  to  them  of  any  general  interest 
is  the  system  of  conveyance  by  registered  transfer,  estab- 
lished by  the  Land  Transfer  Acts.     Of  this  system  a 


342   BK.  II.  THE  LAW  OF  PROPERTY. — PT.  I.  IN  LAND. 

description  will  be  given  in  a  subsequent  chapter  (XXVI ). 
Whether  conveyances  under  it  are  classed  as  '  convey- 
ances by  statute '  or  'conveyances  by  record,'  seems  to 
be  a  matter  of  indifference. 

First,  then,  we  deal  with  conveyances  at  the  Common 
Law.  The  chief  of  these  is  the  feoffment.  Feoffment 
was  for  long  the  only  method  of  conveying  the  freehold 
of  land  in  possession  otherwise  than  by  the  fiction  of  a 
judicial  award  ;  and  although  it  has  of  late  fallen  into 
disuse,  having  been  almost  entirely  supplanted  in  fact  by 
more  modern  forms  of  conveyance,  it  is  desirable  to  give 
some  account  of  it.  It  is  a  perfectly  lawful  and  effectual 
conveyance  at  the  present  day,  in  an  appropriate  case. 

A  feoffment,  then,  is  no  other  than  the  antient 
feudal  donation,  the  aptest  word  of  feoffment  being  do 
('  I  give  ')  or  dedi  ('  I  have  given  ') ;  the  more  frequent 
use  of  the  latter  in  charters  of  feoffment  pointing  to 
the  important  fact  that,  until  the  passing  of  the 
Statute  of  Frauds,  the  charter  or  deed  was  by  no 
means  an  essential  or  operative  part  of  the  transaction, 
but  merely  a  memorandum  of  a  conveyance  which  had 
previously  been  made  by  oral  transfer  and  delivery  of 
possession.  The  chief  function  of  the  oral  gift  was  to 
mark  out  the  extent  of  the  estate  to  be  taken  by  the 
feoffee  ;  for  teno7-  est  qui  legem  dat  feudo.  And  pre- 
sumably, even  at  the  present  day,  the  same  precautions 
must  be  observed  in  this  respect  as  with  other  con- 
veyances inter  vivos. 

But  by  the  mere  words  of  donation  the  feoffment  was 
by  no  means  perfected  ;  there  remaining  a  very  material 
ceremony  to  be  performed,  called  livery  of  seisin,  with- 
out which  the  transaction  could  not  operate  as  a  feoff- 
ment. This  livery  of  seisin  is  no  other  than  the  pure 
feudal  investiture,  or  dehvery  of  the  corporal  possession 
of  the  land  or  tenement,  which  was  held  absolutely 
necessary   to   complete  the   donation.     Nam  feudum 


CHAP.    XIX.— CONVEYANCES    AT    COMMON    LAW.       348 

sine  investiturd  nidlo  7nodo  constitui  potuit ;  and  an 
estate  was  then  only  perfect  in  our  law  when,  as  the 
author  of  Fleta  expresses  it,  fit  juris  et  seisinae  con- 
junctio.  In  ecclesiastical  promotions,  where  the  free- 
hold passes  to  the  person  promoted,  corporal  possession 
is  required  even  to  this  day  to  vest  the  property  com- 
pletely in  the  new  proprietor,  who,  according  to  the 
distinction  of  the  Canonists,  acquires  the  jus  ad  rem,  or 
inchoate  and  imperfect  right,  by  nomination  and  insti- 
tution, but  not  the  jus  in  re,  or  complete  and  full  right, 
until  induction,  i.e.,  acquisition  of  corporal  possession, 

The  corporal  tradition  of  lands  being  sometimes  in- 
convenient, a  symboUcal  deUvery  of  possession  was  in 
many  cases  antiently  allowed.  The  delivery  of  a  turf, 
or  brick,  or  some  other  portion  of  the  land  symbolic  of 
the  land  itself,  was  a  frequent  solemnity  in  the  convey- 
ance of  land  ;  and  even  to  this  day,  the  conveyance 
of  a  copyhold  estate  is  usually  effected  by  (or  accom- 
panied by)  the  seller's  deUvery  of  a  rod  or  verge  to 
the  lord  or  his  steward,  who  re-delivers  the  same  to  the 
purchaser.  But  it  must  be  most  carefully  remembered, 
that  this  so-called  '  symbolic  delivery  '  is  only  what 
was  formerly  known  as  '  livery  in  law,'  and  is  incom- 
plete unless  followed  by  actual  entry  of  the  feoffee  on 
the  land.  For  nothing  will  be  an  effective  livery  of  seisin 
which  does  not  put  the  feoffee  in  actual  possession. 

Conveyances  in  writing  were  an  improvement  on  this 
primitive  mode  of  transfer  ;  and,  since  the  Statute  of 
Frauds,  s.  1 ,  a  feoffment  has  not  been  effectual  to  transfer 
more  than  an  estate  at  will,  unless  evidenced  by  writing, 
though  the  transaction  still  derives  its  legal  force  from 
the  livery,  and  not  from  the  written  instrument. 
And  now,  by  the  Real  Property  Act,  1845,  s.  5,  a  feoff- 
ment made  after  the  1st  October,  1845,  other  than  a 
feoffment  made  under  a  custom  by  an  infant,  will  be 
void  at  laiu  unless  evidenced  by  deed. 

Livery  of  seisin  may  be  either  '  in  deed '  or  '  in  law.' 
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Livery  in  deed  is,  where  the  feofEor,  or  his  attorney  for 
the  purpose,  together  with  the  feoffee,  or  his  attorney, 
come  to  the  land,  or  to  the  house  ;  and  there,  in  the 
presence  of  witnesses,  declare  the  contents  of  the  feoff- 
ment on  which  the  livery  is  to  be  made.  And  then  the 
feoffor,  if  it  be  of  land,  doth  dehver  to  the  feoffee,  all 
other  persons  being  out  of  the  ground,  a  clod  or  turf,  or 
bough  there  growing,  with  words  to  this  effect  :  "  I 
"  deliver  these  to  you  in  the  name  of  seisin  of  all  the 
"  lands  and  tenements  contained  in  this  deed."  But  if 
it  be  of  a  house,  -the  feoffor  must  take  the  ring  or  latch 
of  the  door,  the  house  being  quite  empty  of  people,  and 
dehver  to  the  feoffee  in  the  same  form  ;  and  then  the 
feoffee  must  enter  alone,  and  shut  to  the  door,  and  then 
open  it,  and  let  in  the  others.  In  either  of  these 
cases  it  is  prudent  and  usual  to  endorse  the  hvery  of 
seisin  on  the  b".ck  of  the  deed,  specifying  the  manner, 
place,  and  time  of  making  it,  together  with  the  names 
of  the  witnesses. 

Livery  in  law  is  where  the  same  is  not  made  on  the 
land,  but  in  sight  of  it  only ;  the  feoffor  saying  to  the 
feoffee  :  "I  give  you  yonder  land,  enter  and  take 
' '  possession. "  Here,  if  the  feoffee  enters  during  the  life 
of  the  feoffor,  it  is  a  good  Hvery,  but  not  otherwise. 
By  the  antient  law,  indeed,  if  the  feoffee  dared  not 
enter  through  fear  of  his  life  or  bodily  harm,  his  con- 
tinual claim — made  yearly  in  due  form — would  have 
sufficed  without  an  entry ;  but  now,  by  the  Real  Pro- 
perty Limitation  Act,  1833,  s.  11,  no  right  of  entry  or 
action  is  preserved  by  continual  claim.  Livery  in  law 
cannot  be  given  or  received  by  attorney,  but  only  by 
the  parties  themselves. 

By  feoffment,  not  only  a  fee  simple  may  be  conveyed, 
but  an  estate  tail  or  an  estate  for  hfe,  these  being  all 
estates  of  freehold.  But  the  term  '  feoffment  '  is  con- 
sidered as  importing  more  properly  a  conveyance  of 
the  fee  simple  ;   while  the  conveyance  of  an  estate  tail 
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is  more  technically  called  a  gift,  and  that  of  an  estate 
for  Life,  a  demise  or  lease. 

Up  to  a  recent  period,  the  feoffment  was  distinguished 
from  other  conveyances  by  the  following  peculiarity, 
namely,  that,  when  made  by  a  person  in  actual  posses- 
sion, it  would  always  have  the  effect  of  passing  to  the 
feoffee  a  freehold,  either  by  right  or  by  wrong  ;   for  it 
was  a  deHvery  of  the  actual  seisin,  that  is,  of  the  actual 
possession  as  for  an  estate  in  freehold,  in  fee,  in  tail,  or 
for  life.     If  then  the  feoffor  was  himself  lawfully  seised 
to  the  full  extent  of  the  estate  that  he  conveyed,  a  free- 
hold of  that  extent  would  pass  as  of  right ;  but  if  he  was 
not  lawfully  seised,  or  not  lawfully  seised  to  that  extent, 
a  freehold  of  that  extent  would  still  pass,  though  a  free- 
hold by  ivrong.     And  when  by  such  means,  or  by  any 
other,  a  wrongful  or  tortious  freehold  was  created,  the 
effect  was,  that  the  person  lawfully  entitled  to  the  free- 
hold in  possession  was  disseised,  and  if  there  was  any- 
one entitled  in  reversion  or  remainder,  such  reversion 
or  remainder  was  displaced  or  divested ;  the  party  being 
in  each  case  put  to  his  right  of  entry,  that  is  to  say, 
being  obliged  to  enter,  and  eject  the  wrong-doer,  in 
order  to  revest  his  own  estate.     And  when  the  tortious 
feoffment  was  by  a  tenant  in  tail  in  possession,  the 
effect  was  a  discontinuance,  which  deprived  both  the 
issue  and  the  remainderman  or  reversioner  of  their 
right  of  entry  ;    leaving  them  nothing  but  a  right  of 
action.     This  result,  for  reasons  which  it  would  take 
too  long  to  explain,  was,  as  has  been  before  said,  a 
serious  injury  to  the  reversioner  or  remainderman ;  and, 
therefore,  as  a  jDunishment  for  the  infliction  of  the 
injury,  and  as  a  reparation  therefor,  the  estate  of  the 
wrongful  feoffor  was  forfeited,  whereby  the  reversioner 
or  remainderman  became  entitled  at  once  to  claim 
possession  of  the  land.     But  all  this  doctrine,  so  far 
as  regards  the  operation  of  a  feoffment  by  wrong,  is  now 
abohshed  by  the  Real  Property  Act,  1845,  s.  4,  which 
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provides  that  "  a  feoffment  made  after  the  1st  October, 
"  1845,  shall  not  have  any  tortious  operation." 

II.  The  second  mode  of  conveyance  by  the  Common 
Law  is  a  grant.  A  grant  is  effected  by  mere  deed, 
without  hvery  of  seisin  ;  the  deed  containing  words 
expressive  of  the  intention  to  convey.  The  usual  words 
were  dedi  et  concessi  ('  have  given  and  granted '), 
but  any  others  of  the  hke  import  will  suffice  ;  and, 
indeed,  as  the  conveyance  only  takes  effect  on  the 
dehvery  of  the  deed,  it  is  more  appropriate  to  use  the 
present  tense  ('  doth  hereby  grant  ').  A  grant  was 
the  regular  method,  by  the  Common  Law,  of  transferring 
estates  in  expectancy  (that  is,  reversions  and  remain- 
ders), which  were  treated,  to  some  extent,  as  incor- 
poreal hereditaments  ;  and  the  grant  was  appropriate 
also  to  the  transfer  (for  whatever  interest)  of  heredi- 
taments purely  incorporeal,  such  as  advowsons, 
commons,  rents,  and  the  hke,  of  which  we  have  pre- 
viously treated.  For  it  obviously  results  from  the 
nature,  both  of  things  incorporeal  and  of  corporeal 
things  in  expectancy,  that  no  hvery  can  be  made  of 
them — not  of  the  first,  because  they  are  not  capable  of 
possession,  nor  of  the  last,  because  the  possession  is  in 
the  particular  tenant,  and  not  in  the  grantor.  For 
which  reason  they  were  formerly  said  to  lie  in  grant, 
while  corporeal  hereditaments  in  possession  were  said 
to  lie  in  livery  ;  and,  as  the  latter  passed  by  force  of 
the  livery  of  seisin,  so  the  former  passed  by  force  of 
the  deed.  But  the  conveyance  by  grant  is  now  made 
applicable  to  all  kinds  of  hereditaments  ;  for,  by  the 
Real  Property  Act,  1845,  it  is  enacted,  that,  "  after 
"  the  1st  October,  1845,  all  corporeal  tenements  and 
"  hereditaments  shall,  as  regards  the  conveyance  of  the 
"  immediate  freehold  thereof,  be  deemed  to  lie  in  grant 
"  as  well  as  in  hvery."  By  virtue  of  this  statute  not 
merely  the  right  of  ownership,  but  the  seisin  of  cor- 
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poreal  hereditaments  (though  not,  of  course,  tlie  actual 
possession)  passes  by  the  mere  delivery  of  the  deed. 
And  though,  for  a  considerable  time,  the  extreme 
caution  of  conveyancers  led  to  the  belief  that  the  use 
of  the  very  word  '  grant  '  was  necessary  to  render  the 
statute  apphcable  to  a  conveyance,  this  behef  has  now 
been  shattered  by  the  provisions  of  s.  49  of  the  Con- 
veyancing Act,  1881,  which  lay  it  down  that  the  use  of 
the  word  'grant  '  is  not,  and  never  was,  necessary  to 
convey  tenements  or  hereditaments,  corporeal  or  in- 
corporeal, though,  as  a  matter  of  fact,  it  may  be 
desirable  to  use  it  in  certain  rare  cases,  where  its 
employment  imphes  a  covenant  for  title. 

III.  The  third  mode  of  conveyance  by  the  Common 
Law  is  a  lease.  As  has  been  previously  remarked, 
the  term  '  lease  '  was,  by  the  older  writers,  regarded  as 
pecuharly  apphcable  to  a  disposition  of  a  life  estate  ; 
though  this  could  only  be  effected  by  a  conveyance 
adapted  to  pass  a  freehold  interest.  But,  in  modern 
j)ractice,  a  '  lease  '  is  a  conveyance  by  wliich  a  man 
demises  lands  or  tenements  (usually  with  the  reserva- 
tion of  a  rent)  to  another  for  years,  or  at  will.  The 
interest  so  granted  must  be  an  estate  short  of  the 
lessor's  own  estate  in  the  lands.  For  if  it  be  to  the 
full  extent  of  his  estate,  it  is  then  properly  an  assign- 
ment, and  no  lease. 

A  lease  for  years  may  be  granted  in  fiituro  ;  but  a 
lease  for  life,  being  for  a  freehold  interest,  could  not  be 
constituted  by  the  Common  Law  without  hvery  of  seisin, 
and  therefore  could  only  be  effected  by  feoffment,  which 
implied  an  immediate  commencement  of  the  estate. 
No  writing  was  formerly  essential  to  the  efficacy  of  any 
lease,  unless,  indeed,  of  an  incorporeal  hereditament. 
But,  by  the  Statute  of  Frauds,  ss.  1,  2,  all  leases,  with 
the  exception  of  those  not  exceeding  three  years,  and 
with  a  rent  of  not  less  than  two  thirds  of  the  improved 
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annual  value,  must  be  put  into  writing  and  signed  by 
the  lessor  or  his  agent  lawfully  authorized  in  writing, 
or  they  have  the  force  and  effect  of  estates  at  will  only. 
And,  by  the  Real  Property  Act,  1845,  s.  3,  a  lease,  re- 
quired by  law  to  be  in  writing,  of  any  tenements  or 
hereditaments,  made  after  the  1st  October,  1845,  will 
be  void  at  law  unless  made  hy  deed.  The  student  will 
not  fail  to  notice  the  difference  between  these  two 
enactments.  An  attempted  lease  which  does  not 
comply  with  the  provisions  of  the  Statute  of  Frauds, 
is,  virtually,  a  nullity,  or,  at  best,  confers  an  estate  at 
will.  But  a  lease  in  writing,  duly  signed  by  the  lessor, 
though  it  may  not  create  a  legal  term,  will  certainly 
be  binding  in  equity  on  the  lessor  and  all  acquirers  of 
the  reversion,  other  than  a  hond  fide  purchaser  for 
value  without  notice.  As  has  been  before  remarked 
(p.  84),  the  lease,  even  when  created  by  deed,  will  not, 
if  made  by  demise,  vest  in  the  lessee  a  complete  estate, 
until  he  has  made  entry  on  the  land  demised  ;  and  in 
the  meantime  he  takes  but  an  iyiteresse  termini.  But 
a  lease  for  years  made  by  way  of  use,  if  vahd  at  all, 
vests  an  immediate  estate  in  the  lessee  by  force  of  the 
Statute  of  Uses,  without  entry.  Where  the  lease  is 
for  years  only,  and  is  granted  to  take  effect  in  posses- 
sion at  some  future  time,  then,  whether  it  is  by  demise 
or  by  use,  the  lessee  has  of  course  no  right  to  enter  the 
land  until  that  future  time  has  arrived. 

It  is  important  to  distinguish  leases  in  futuro  from 
mere  agreements  to  let ;  for  an  intending  lessor  may, 
without  using  such  words  as  actually  to  divest  himseK 
of  any  interest,  present  or  future,  simply  engage  to 
grant  a  lease  at  a  future  period.  And  as  no  interest  in 
the  meantime  passes,  this  will  be  a  mere  agreement, 
and  no  lease  ;  though,  with  respect  to  such  agree- 
ments, the  Statute  of  Frauds,  s.  4,  requires  that,  even 
where  the  term  agreed  on  is  less  than  three  years, 
they  shall  be  in  writing. 
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The  usual  words  of  operation  in  a  lease  formerly 
were  :  "  demise,  grant,  and  to  farm  let."  For,  as  has 
also  been  remarked,  the  essence  of  a  lease  is  that,  if 
any  rent  is  reserved,  it  shall  be  of  a  firyn.  or  fixed 
amount,  though  not  necessarily  calculated  in  money. 
So  that  a  farmer,  firmarius,  was  one  who  held  his  lands 
upon  payment  of  a  rent  or  '  ferm  '  ;  though  at  present, 
by  a  gradual  departure  from  the  original  sense,  the 
word  '  farm  '  is  brought  to  signify  the  very  land  so 
held  upon  farm  or  rent.  Neither  the  words  '  to  farm 
let,'  however,  nor  any  of  the  others  above  specified,  are 
necessary  to  effect  a  demise  ;  any  expressions  suffi- 
ciently indicating  the  intention  of  one  of  the  parties 
to  divest  himself  of  the  possession,  for  a  determinate 
period,  in  favour  of  the  other,  being  clearly  sufficient 
to  constitute  a  lease.  And,  though  it  was  at  one  time 
the  view,  that  the  use  of  the  word  '  demise  '  of  itself 
imphed  a  covenant  for  title  on  the  part  of  the  lessor, 
such  opinion  has  recently  been  pronounced  by  the 
Court  of  Appeal  to  be  baseless  [Baynes  v.  Lloyd  [1895] 
2  Q.  B.  610).  The  important  and  difficult  question  of 
the  extent  to  which  the  assignee  of  a  lease  or  a  reversion 
on  a  lease,  assumes  the  Habihties  or  acquires  the  rights 
of  the  original  lessee  or  lessor  will  be  best  discussed 
when  we  come  to  deal  with  assignments.  But  it  may 
be  here  remarked  that,  on  the  one  hand,  no  assign- 
ment or  transfer  can  release  one  of  the  original  parties 
to  the  lease  from  liability  to  any  other,  unless,  indeed, 
that  other  should  expressly  release  him,  and,  on  the 
other  hand,  that  no  mere  underlessee,  i.e.,  a  person  who 
derives  his  estate  from  the  interest  of  the  original 
lessee,  assumes,  apart  from  express  contract,  any 
personal  hability  towards  the  head  lessor,  or  acquires 
any  rights  against  him. 

IV.  The  fourth  mode  of  conveyance  by  the  Common 
Tiaw  is  an  exchange.     An  exchange  is  a  mutual  grant 
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of  equal  interests,  the  one  in  consideration  of  the  other. 
The  word  '  exchange  '  is  so  individually  requisite  and 
appropriated  by  law  to  this  case,  that  it  cannot  be 
supphed  by  any  other  word  or  expressed  by  any  cir- 
cumlocution. The  estates  exchanged  must  be  equal 
in  quantity,  not  of  value  (for  that  is  immaterial),  but  of 
interest — as  fee  simple  for  fee  simple,  lease  for  years  for 
lease  for  years,  and  the  like.  And  no  Hvery  of  seisin, 
even  in  exchanges  of  freehold,  was,  even  at  the  common 
law,  necessary  to  perfect  the  conveyance  ;  for  each 
party  stood  in  the  place  of  the  other,  and  occupied  his 
right,,  and  each  of  them  had  already  had  corporal 
possession  of  his  own  land.  But  by  the  Statute  of 
Frauds,  s.  1,  an  exchange  was  required  to  be  put  in 
writing  ;  and,  by  the  Real  Property  Act,  1845,  s.  3,  it 
will  be  void  at  law  unless  evidenced  by  deed,  in  every 
case  except  that  of  an  exchange  of  coi^yhold. 

Moreover,  by  the  Common  Law,  entry  must  have  been 
made  on  both  sides  ;  for  if  either  party  died  before 
entry,  the  exchange  was  void  for  want  of  sufficient 
notoriety.  And  so  where  two  parsons,  by  consent  of 
patron  and  ordinary,  exchanged  their  preferments,  and 
the  one  was  presented,  instituted,  and  inducted,  and  the 
other  was  presented  and  instituted,  but  died  before 
induction,  the  former  was  not  entitled  to  keep  his  new 
benefice,  because  the  exchange  was  not  completed,  and 
therefore  he  returned  back  to  his  own.  But,  probably, 
an  exchange  of  lands  would  now  be  held  to  take  effect 
by  force  of  the  deed,  without  entry.  If,  after  an  ex- 
change of  lands  or  other  hereditaments,  either  party 
was  evicted  of  those  which  were  taken  by  him  in 
exchange,  through  defect  of  the  other's  title,  the  party 
evicted  had  formerly  a  right  to  return  back  to  the  pos- 
session of  his  own,  by  virtue  of  the  imphed  warranty 
contained  in  all  exchanges.  But  now,  by  the  Real 
Property  Act,  1845,  s.  4,  an  exchange  of  any  tenements 
or  hereditaments  made  by  deed  executed  after  the 
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1st    October,    1845,    does    not    imply    any    condition 
in  law. 

The  conveyance  by  exchange  at  the  common  law  is 
now  almost  obsolete  ;  for  in  lieu  thereof  the  parties 
execute  mutual  conveyances  of  their  respective  lands, 
the  one  to  the  other,  What  is  above  laid  down,  as  to 
exchanges,  has  no  application  to  such  mutual  convey- 
ances, nor,  of  course,  would  it  apply  to  exchanges 
effected  under  the  provisions  of  Inclosure  Acts. 

V.  The  fifth  mode  of  conveyance  by  the  Common  Law 
is  a  partition.  A  partition  is  where  two  or  more  joint 
tenants,  co-parceners,  or  tenants  in  common,  agree  to 
divide  the  lands,  and  each  to  hold  a  distinct  part  in 
severalty.  Here  as,  in  some  instances,  there  is  a 
unity  of  interest,  and  in  all  a  unity  of  possession,  it  is 
necessary  that  they  shall  all  mutually  convey  and  assure 
to  each  other  the  several  estates,  which  they  are  to 
take  and  enjoy  separately.  By  the  Common  Law,  co- 
parceners might  make  voluntary  partition  by  mere 
parol ;  though  joint  tenants  and  tenants  in  common 
could  not  make  it  otherwise  than  by  deed.  But,  by 
the  Statute  of  Frauds,  s.  3,  an  instrument  in  writing, 
signed  by  the  party  or  his  agent,  was  made  necessary 
in  every  case  of  partition  by  way  of  agreement ;  and, 
by  the  Real  Property  Act,  1845,  s.  3,  partitions  of  all 
hereditaments  (not  being  copyhold)  made  after  the  1st 
October,  1845,  will  be  void  at  law,  unless  made  by  deed. 
And  by  virtue  of  s.  4  of  the  last-named  statute,  no 
condition  is  now  implied  on  the  execution  of  a  partition 
deed. 

VI.  A  release  is  either  the  conveyance  of  an  ulterior 
interest  in  lands  or  tenements  to  a  particular  tenant, 
or  is  the  conveyance  of  an  undivided  share  therein  to 
the  co-tenant— the  relessee  being  in  either  case  in 
privity  of  estate  with  the  relessor— or  it  is  the  con- 
veyance of  the  right  to  lands  or  tenements  to  a  person 
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wrongfully  in  possession  thereof.  And  every  release 
was  effected  without  livery  of  seisin,  even  though  the 
interest  conveyed  were  freehold ;  for,  though  the 
freehold  in  possession  could  not  pass  at  Common  Law 
without  hvery,  yet,  where  another  person  was  already 
in  possession,  a  release  to  him  by  mere  deed  was 
always  considered  good.  The  proper  operative  word 
to  be  employed  is  '  release  '  ;  and  a  deed  is  in  all  such 
cases  required  for  an  express  release.  But,  as  regards 
a  release  of  a  right,  that  may  be  implied  by  law  from 
circumstances  ;  and,  when  so  imphed,  it  may  of  course 
take  place  without  a  deed. 

At  one  time,  as  may  be  seen  from  the  space  accorded 
to  releases  in  the  old  textbooks,  the  release  was  a  most 
important  conveyance.  This  is  especially  true  of  the 
time  immediately  following  the  disturbed  period  of 
the  Wars  of  the  Roses,  when  one  of  the  chief  objects 
of  the  Courts  and  Parhament  was  to  'quieten  titles,' 
i.e.,  end  disputes  as  to  title  in  a  peaceful  way.  Ac- 
cordingly we  find  that,  in  the  time  of  Sir  Edward  Coke, 
there  were  no  less  than  five  different  ways  in  which  a 
release  might  enure  or  operate,  of  which  the  only  one 
now  of  practical  importance  is  by  way  of  'enlarging 
the  estate.'  It  consists  of  a  conveyance  of  the  ulterior 
interest  of  the  remainderman  or  reversioner  to  the 
prior  particular  tenant ;  as  if  there  be  tenant  for  life 
or  years,  remainder  to  another  in  fee,  and  he  in  re- 
mainder releases  all  his  right  to  the  particular  tenant 
and  Ms  heirs,  this  gives  the  latter  the  estate  in  fee. 
But  to  the  validity  of  such  releases  as  these,  it  is 
necessary  that  the  estate  of  the  relessee  should  be  an 
estate  in  possession  ;  for  if  there  be  lessee  for  years, 
and,  before  he  enters  and  is  in  possession,  the  lessor 
releases  to  him  all  his  right  in  the  reversion,  such  release 
is  void,  because  the  lessee  has,  in  such  case,  a  mere 
inter  esse  termini,  and  not  an  estate  upon  which  a 
reversion  can  properly  be  expectant.     Or,  as  is  observed 
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by  Sir  Edward  Coke,  "  before  entry  the  lessee  has 
"but  interesse  termini;  and  therefore  a  release,  which 
"  enures  by  way  of  enlarging  an  estate,  cannot  work 
"  without  a  possession,  for,  before  possession,  there  is 
"  no  reversion.  But  if  a  man  make  a  lease  for  years, 
"  with  remainder  for  years,  and  the  first  lessee  doth 
"  enter,  a  release  to  him  of  the  remainder  for  years  is 
"  good  to  enlarge  his  estate." 

Further,  there  must  be  a  privity  of  estate  between  the 
relessor  and  relessee  ;  that  is,  the  one  of  their  estates 
must  be  so  related  to  the  other  as  to  make  but  one 
and  the  same  estate  at  law,  as  in  the  case  where  the 
ulterior  estate  conveyed  is  a  reversion  or  remainder 
immediately  expectant  upon  the  particular  estate  of 
the  relessee — both  of  which,  in  contemplation  of  law, 
form  parts  of  the  same  estate,  as  being  derived,  at  the 
same  time,  out  of  the  same  original  seisin.  Thus,  if  A. 
makes  a  lease  to  B.  for  hfe,  and  B.  makes  a  lease  for 
years,  and  afterwards  A.  releases  to  the  tenant  for 
years,  this  release  is  void  to  enlarge  the  latter's  estate  ; 
because  there  is  no  privity  between  A.  and  B.'s  lessee 
for  years.  A  release  to  a  tenant  at  will  is  good, 
because  he  has  a  sufficient  estate  for  the  purpose,  and 
a  privity  with  the  lessor  ;  but  a  release  to  a  tenant  at 
sufiEerance  is  void,  because  he  has  a  possession  without 
privity. 

The  other  four  ways  in  which  a  release  might  operate 
were  (i.)  by  way  of  passing  an  estate  (or  mitter  restate), 
as  where  one  of  two  co-parceners  or  joint  tenants 
releases  to  the  other  ;  (ii.)  by  way  of  passing  a  right  (or 
mitter  le  droit),  as  where  a  man  who  has  been  disseised 
releases  to  his  disseisor  ;  (iii.)  by  way  of  extinguishment ; 
and  (iv.)  by  way  of  entry  and  feoffment.  These  all  are 
obsolete  in  practice  ;  and  it  is  only  necessary  to  mention 
them  for  one  reason.  It  is  usually  said  that,  in  a 
release,  words  of  limitation  are  not  required  to  transfer 
the  fee  simple  or  fee  tail.     This,  however,  is  true  only 
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of  the  four  last  mentioned  ways  of  release,  not  of  the 
only  one  now  met  with  in  practice,  viz.,  release  by  way 
of  enlarging  the  estate. 

VII.  A  confirmation  is  of  a  nature  nearly  alhed  to 
a  release.  Sir  Edward  Coke  defines  it  to  be  a  con- 
veyance of  an  estate  or  right  in  esse,  whereby  a  voidable 
estate  is  made  sure  and  unavoidable,  or  whereby  a 
particular  estate  is  increased  ;  and  the  words  of  making 
it  are  these  :  "  have  given,  granted,  ratified,  approved, 
"  and  confirmed."  An  instance  of  the  first  branch  of 
the  definition  is,  if  tenant  for  hfe  leases  for  forty  years, 
without  special  statutory  or  other  power  to  do  so,  and 
dies  during  that  term.  Here  the  lease  for  years  is  void- 
able by  him  in  reversion  ;  yet  if  the  reversioner  has 
confirmed  the  estate  of  the  lessee  for  years,  before  the 
death  of  the  tenant  for  life,  it  is  no  longer  voidable 
but  sure.  The  latter  branch,  or  that  which  tends  to  the 
increase  of  a  particular  estate,  is  the  same  in  all  respects 
with  that  species  of  release  which  operates  by  way  of 
enlargement,  which  we  have  described  above.  And  it 
is  to  be  observed,  that  a  confirmation,  hke  a  release 
(and  for  the  same  reason),  has  always  been  effectual 
without  livery  of  seisin  ;  even  though  a  freehold  estate 
be  the  subject.  But,  a  deed  is  essential  to  the  vaHdity 
of  a  conveyance  of  this  kind  ;  though  there  may  be 
a  confirmation  impHed  by  law  from  circumstances,  as 
well  as  a  confirmation  by  deed. 

VIII.  A  surrender  {sursum  redditio,  or  rendering  up) 
is  of  a  nature  directly  opposite  to  a  release  ;  for  as  the 
release  operates  by  the  greater  estate  descending  upon 
the  less,  a  surrender  is  the  falling  of  the  less  estate  into 
the  greater.  A  surrender  is  defined  as  a  yielding  up 
of  an  estate  for  life  or  for  years  to  him  that  has  the 
immediate  reversion  or  remainder,  wherein,  by  mutual 
agreement  between  them,  the  particular  estate  may 
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merge  or  drown.  The  surrenderee  therefore  must 
have  such  an  estate,  that  the  estate  surrendered  may 
be  capable  of  merging  in  it  ;  therefore  the  tenant  for 
life  cannot  surrender  to  the  remainderman  for  years. 
A  surrender  is  done  by  these  words  :  "  has  surrendered, 
"  granted,  and  yielded  up,"  or  the  like  ;  but  any 
transfer  of  the  lessee's  estate  to  the  owner  of  the 
immediate  reversion  thereon,  by  whatever  words 
effected,  will,  subject  to  the  equitable  rules  affecting 
merger,  operate  as  a  surrender.  And  though  the 
estate  surrendered  were  for  hfe,  there  was  not,  at 
common  law,  any  occasion  for  livery  of  seisin.  For 
there  is  a  privity  of  estate  between  the  surrenderor 
and  the  surrenderee  ;  and,  hvery  having  been  once 
made  at  the  creation  of  it,  there  is  no  necessity  for 
having  it  afterwards.  iSI'or  was  either  a  deed  or  other 
writing  required,  at  CommonLaw,  to  effect  the  surrender 
of  land  ;  but,  by  the  Statute  of  Frauds,  s.  3,  no  lease 
(except  of  copyhold)  may  be  surrendered  otherwise  than 
by  deed  or  note  in  writing,  signed  by  the  party  or  his 
agent  lawfully  authorized  by  writing.  And  now,  by  the 
Real  Property  Act,  1845,  s.  3,  a  surrender  in  writing  of 
an  interest  in  any  tenement  or  hereditament,  not  being 
a  copyhold  interest,  and  not  being  an  interest  which 
might  by  law  have  been  created  without  writing,  made 
after  the  1st  October,  1845,  is  void  at  law  unless  made 
by  deed.  But  these  last  provisions  must  be  taken  as 
subject  to  the  reservation,  that  a  surrender  may  be 
implied  by  the  conduct  of  the  parties,  without  writing  or 
deed  ;  as,  for  example,  if  a  tenant,  during  the  currency 
of  his  lease,  gives  up  possession  of  his  land  to  another 
tenant,  to  whom  the  lessor  had  granted  a  lease  to 
commence  at  once,  that  would  imply  a  surrender  of 
the  former  tenant's  estate.  Such  a  surrender  is  some- 
times called  a  surrender  by  operation  of  law. 

Upon  a  surrender  in  fact,  such  as  that  just  described, 
no   entry   is   required  to   complete   the    title    of   the 
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surrenderee  ;  so  that,  if  a  tenant  for  life  or  years  sur- 
render at  a  place  ofE  the  land,  to  him  in  reversion,  and 
the  latter  agree  to  it,  he  has  the  land  in  liim  without 
further  ceremony.  But  if  a  lessee  for  hfe  or  years 
make  a  lease  for  years,  reserving  rent,  and  then  surrender 
liis  estate  to  his  landlord,  the  estate  for  years  made 
out  of  the  estate  so  surrendered  will  continue  notwith- 
standing the  surrender.  And,  by  the  Common  Law,  the 
under-tenant  was,  by  such  surrender,  held  discharged 
(in  general)  from  the  rent  and  other  covenants  of  his 
lease ;  the  reversionary  estate  to  which  they  were 
annexed  having  ceased  to  exist.  Hence,  in  the  case  of 
leases  surrendered  for  the  purpose  merely  of  being 
renewed,  it  was  in  the  power  of  the  under-lessees,  by 
refusing  to  surrender,  in  their  turn,  notwithstanding 
they  had  covenanted  to  do  so,  greatly  to  prejudice 
their  immediate  landlords,  the  head  lessees.  Accord- 
ingly, by  the  Landlord  and  Tenant  Act,  1730,  s.  6, 
it  was  provided,  in  the  particular  case  of  a  lease  sur- 
rendered for  the  purpose  of  renewal,  that  the  new  head 
lessee  should  (without  a  surrender  of  the  under-lease) 
have  the  like  remedy  as  to  the  rent  and  covenants, 
and  the  under-lessee  should  hold,  as  if  the  original 
lease  had  been  kept  on  foot ;  also,  that  the  chief  land- 
lord should  have  the  hke  remedy,  by  distress  or  entry 
on  the  lands  and  hereditaments  comprised  in  such 
under-lease,  for  the  rents  and  duties  reserved  by  the 
renewed  lease  (so  far  as  they  exceeded  not  those 
reserved  by  the  original  lease),  as  he  would  have  had 
if  such  original  lease  had  been  kept  on  foot.  And 
now,  under  the  wider  provisions  of  the  Real  Property 
Act,  1845,  s.  9,  whenever  the  immediate  reversion  on  a 
lease  for  years  is  merged  in  the  next  ulterior  estate, 
that  ulterior  estate  becomes  (for  all  the  purposes  of  the 
lease)  the  immediate  reversion  on  the  lease  ;  and  the 
incidents  of  the  destroyed  reversion  are  transferred 
to  it.     It  should  be  carefully  observed,  however,  that 
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neither  of  these  provisions  entitles  the  surrenderee  to 
enforce  against  the  under-lessee  any  of  the  Habihties 
undertaken  by  the  head  lessee  in  the  head  lease. 

IX.  An  assignment  of  land  or  real  estate  is  properly 
a  transfer,  or  making  over  to  another,  of  a  person's 
whole  interest  therein,  whatever  that  interest  may  be  ; 
but  it  is  more  particularly  applied  to  express  the 
transfer  of  an  estate  for  life  or  years.  And  it  differs 
from  a  lease  in  this,  that  by  a  lease  a  man  grants  an 
interest  less  than  his  own,  reserving  to  himself  a  re- 
version ;  whereas,  by  an  assignment,  he  parts  with  the 
whole  property,  and  the  assignee  consequently  stands 
in  the  place  of  the  assignor.  Thus,  where  a  lease  is 
assigned,  the  assignee  (as  well  as  the  lessee)  is  liable  to 
the  landlord  or  reversioner,  for  the  future  performance 
of  the  covenants  of  the  lessee  (at  any  rate  those  cove- 
nants which  run  with  the  land)  ;  and  such  assignee 
remains  hable  to  the  landlord  as  reversioner,  until  he  in 
his  turn  assigns  over  to  another,  which  nr.bility  attaches 
to  him  even  without  entry,  where  assignment  is  by 
deed.  And  conversely,  the  assignee  is  entitled  to 
enforce  against  the  reversioner  any  covenant  of  the 
lessor,  which  is  incident  to  the  relation  of  landlord  and 
tenant ;  and  in  case  the  lessor  conveys  his  interest  to 
another,  then  to  enforce  it,  also,  against  the  assignee  of 
the  lessor,  i.e.,  against  the  grantee  of  the  reversion.  But 
if  the  transfer  be  for  a  single  day  short  of  the  residue 
of  the"  term,  no  liabihty  or  claim  on  the  covenants  in 
the  lease  can  arise  between  the  transferee  on  the  one 
hand,  and  the  reversioner  or  the  grantee  of  the  reversion 
on  the  other  hand.  For  it  is  then  an  under-lease  and 
no  assignment ;  and  the  alienee,  not  coming  precisely 
into  the  place  of  the  alienor,  is  in  no  privity  with  the 
reversioner. 

This  state  of  affairs  has  not  been  reached  without 
some  little  difficulty  ;  and  it  is  so  important,  that  the 
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student  should  be  familiar  with  the  process  which  has 
brought  it  about.  It  seems  to  be  the  better  opinion 
(though  based  on  inference  rather  than  on  express 
authority)  that,  even  at  the  Common  Law,  the  assignee 
of  a  lease  became  liable  to  the  lessor  on  the  covenants 
and  agreements  in  the  lease,  and  could  enforce  against 
him  such  covenants  and  stipulations  as  he  (the  lessor) 
had  entered  into,  in  so  far  as  these  '  touched  and  con- 
cerned '  the  land  demised.  And  it  would  seem  to  be 
also  clear,  that  the  original  lessor  could  enforce  against 
any  assignee  of  the  lease,  all  conditions  of  re-entry 
contained  in  the  lease.  Apparently,  also,  if  the  re- 
version passed  hy  operation  of  laiv,  e.g.,  to  the  heir  of 
the  reversioner,  the  heir  enjoyed  similar  rights.  But 
if  the  reversioner  assigned  his  reversion,  the  assignee 
could  not,  apparently,  sue  on  the  lessee's  covenants, 
and  certainly  he  could  not,  at  the  Common  Law,  enforce 
express  conditions  of  re-entry  or  forfeiture,  though 
he  could  enforce  covenants  and  conditions  implied 
by  law. 

When,  however,  the  dissolution  of  the  religious 
houses  led  to  a  transfer  of  reversions  on  a  great  scale 
(for  the  monasteries  had  been  landlords  of  very  many 
farms),  this  rule  was  found  exceedingly  inconvenient 
to  the  grantees  of  those  reversions  ;  and  accordingly 
was  passed  the  statute  known  as  the  Covenants  Act, 
1540  (32  Hen.  VIII.  c.  34),  though  the  title  is  not  official, 
by  which  it  was  provided  that  both  the  benefit  and 
liability  of  the  lessor's  covenants  and  conditions  in  a 
lease  under  seal  should  pass  to  the  assignees  of  the 
reversion.  This  statute,  though  never  repealed,  has, 
however,  been  virtually  superseded  by  the  provisions 
of  ss.  10  and  11  of  the  Conveyancing  Act,  1881,  which 
apply  to  all  written  leases,  but  only  so  far  as  the 
covenants  and  conditions  in  question  "  have  reference 
"  to  the  subject-matter  thereof."  This  last  qualifi- 
cation reproduces   in   effect   the   famous   decision  in 
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Spencer^s  Case  (1583)  5  Rep.  16  a,  on  the  interpretation 
of  the  statute  of  1540  ;  and,  though  the  phrase  is  not 
free  from  obscurity,  it  certainly  excludes  from  the 
provisions  of  the  Act  merely  '  collateral  '  stipulations, 
i.e.,  such  as  tend  neither  to  improve  nor  to  secure  the 
subject-matter  of  the  lease.  Thus,  for  example,  if  a 
lease  contained  a  covenant  by  the  lessee  to  allow  the 
lessor  to  occupy  a  room  in  a  distant  house  belonging  to 
the  lessee,  during  the  continuance  of  the  lease,  such  a 
covenant  would  be  regarded  as  purely  personal,  and 
would  not  bind  the  lessee  to  accord  a  similar  privilege 
to  an  assignee  of  the  reversion.  Further,  it  should  be 
observed,  that  even  the  Conveyancing  Act  only  apphes 
to  written  leases  {Blane  v.  Francis  [1917]  1  K.  B.  252)  ; 
though  covenants  and  conditions  imphed  by  law 
pass  on  the  assignment  even  of  an  unwritten  tenancy 
{Wedd  V.  Porter  [1916]  2  K.  B.  91). 

Finally,  it  may  be  remarked  that  a  highly  tech- 
nical difficulty  caused  by  the  extreme  severity  of  the 
Common  Law  on  the  subject  of  conditions  has  now  been 
completely  removed.  If  a  reversion  were  '  severed,' 
i.e.,  divided  among  co-owners,  by  operation  of  law,  e.g., 
by  descent  to  co-parceners  (pp.  144-145),  each  co-owner 
could  enforce  the  conditions  of  the  lease  against  his 
or  her  share  of  the  land.  But  if  the  reversion  were 
severed  by  act  of  the  parties,  e.g.,  by  sale  of  a  portion, 
then  neither  the  original  reversioner  nor  the  purchaser 
could  enforce  any  condition  of  re-entry  ;  because,  as 
was  said  in  Cluii's  Case  (1613)  10  Rep.  127  a,  neither 
coald  be  "  in  as  of  his  former  estate."  This  severe 
rule  was  abohshed  as  to  conditions  of  re-entry  for 
non-payment  of  rent  by  s.  3  of  the  Law  of  Property 
Act,  1859,  and  as  to  all  conditions  (but  only  in  leases 
made  after  1881)  by  s.  12  of  the  Conveyancing  Act, 
1881,  which  extends  the  benefit  of  its  provisions  not 
only  to  assignees  of  the  reversion  in  the  strict  sense 
of  the  words,  but  to  "  the  person  for  the  time  being 
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"entitled,  subject  to  the  term,  to  the  income  of  the 
"  whole  or  any  part,  as  the  case  may  be,  of  the  land 
"  leased." 

No  deed  or  other  writing  was  necessary,  at  the 
Common  Law,  to  the  validity  of  an  assignment  of  a 
lease  ;  though,  in  the  case  of  a  lease  for  life,  it  could  not 
be  effected  without  hvery  of  seisin.  But,  by  the  Statute 
of  Frauds,  s.  1,  the  same  provision  as  to  the  necessity 
of  a  written  instrument  was  made,  with  respect  to  an 
assignment,  as  before  mentioned  in  the  case  of  a 
surrender ;  and  now,  by  the  Real  Property  Act,  1845, 
s.  3,  an  assignment  of  a  chattel  interest  (not  being 
copyhold)  in  any  tenements  or  hereditaments,  made 
after  the  1st  October,  1845,  is  void  at  law,  unless  made 
by  deed.  The  proper  operative  words  in  an  assign- 
ment are  :  "  assign,  transfer,  and  set  over  "  ;  but  an 
assignment  may  be  efEected  by  any  words  which  are 
sufficient  to  express  the  intention.  And  words  of 
purported  assignment  will  be  read  as  words  of  under- 
letting, and  vice  versa  ;  according  as  the  transaction 
is  in  fact  an  under-letting  or  an  assignment,  i.e., 
conveys  only  part  or  the  whole  of  the  assignor's 
interest. 

X.  A  defeasance  is  a  collateral  deed,  made  at  the 
same  time  with  a  conveyance,  containing  certain  con- 
ditions, upon  the  performance  of  which  the  estate 
created  or  transferred  by  the  latter  may  be  defeated,  or 
totally  undone.  And  in  this  manner  mortgages  were 
in  former  times  usually  made  ;  the  mortgagor  en- 
feoffing the  mortgagee,  the  latter  at  the  same  time  exe- 
cuting a  deed  of  defeasance,  whereby  the  feoffment  was 
rendered  void  on  repayment  of  the  money  borrowed 
at  a  certain  day.  And  this,  when  executed  at  the 
same  time  with  the  original  conveyance,  was  considered 
as  part  of  it  by  the  antient  law,  and,  on  that  account 
only,  was  indulged.     For  a  conveyance  of  the  freehold, 
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at  Common  Law,  could  not  be  defeated  or  recalled  by 
a  deed  of  defeasance  executed  afterwards  ;  and  if  such 
conveyance  (being  a  conveyance  by  the  Common  Law) 
contained  a  proviso  that  it  should  be  lawful  for  the 
grantor  by  subsequent  act  to  revoke  the  same,  the 
proviso  was  void  for  repugnancy.  But  things  that 
were  merely  executory,  or  to  be  completed  by  matter 
subsequent — as  rents  (of  which  no  seisin  could  be  had 
till  the  time  of  payment),  annuities,  conditions,  war- 
ranties, and  the  hke — were  always  liable  to  be  recalled 
by  defeasances  made  subsequent  to  the  time  of  their 
creation.  Defeasances  of  land  are  now  of  rare  occur- 
rence ;  the  practice  in  modern  times  being  (as  in  the 
case  of  mortgages)  to  include  in  the  deed  only  the  con- 
veyance of  the  land  to  the  alienee,  and  the  provisoes 
(if  any)  to  which  it  is  to  be  subject.  When  those 
provisoes  are  fulfilled,  the  alienee  is  bound  to  reconvey  ; 
but,  until  he  does,  a  purchaser  from  him,  without 
knowledge  of  the  provisoes,  gets  a  good  title. 

XI.  The  common  law  conveyance  termed  a  lease  and 
release,  obtained  where  one,  desirous  to  convey  in  fee, 
first  made  a  lease  to  the  proposed  alienee — for  example, 
for  one  year — which  demise,  if  perfected  by  actual 
entry,  conferred  on  him  a  complete  leasehold  estate, 
and  the  lessee  then  became  capable  of  receiving  a 
release  (see  p.  351)  of  the  reversion  ;  for  he  would  be 
tenant  in  possession  of  the  particular  estate  on  which 
that  reversion  was  expectant.  The  next  step  there- 
fore was,  to  execute  a  release  of  the  land  to  him  and 
his  heirs  ;  so  that  by  the  conjoint  operation  of  the 
two  conveyances  he  became,  without  hvery  of  seisin, 
tenant  in  fee  in  possession,  the  release  operating  by 
way  of  enlarging  the  estate  of  the  lessee.  This  lease  and 
release  must  be  carefully  distinguished  from  the  much 
better  known  conveyance  by  so-called  '  lease  and 
release,'  operating  under  the  Statute  of  Uses.     Of  this 
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latter  conveyance  something  will  be  said  in  the  next 
chapter.  It  was,  doubtless,  modelled  on  the  likeness 
of  the  common  law  lease  and  release,  which  it  prac- 
tically superseded. 


NOTE  ON  AUTHORITIES. 

[Svfficie7it  information  on  the  different  forms  of  conveyance  will 
be  found  in  the  ordinary  works  on  Conveyancing,  e.g.,  those  specified 
in  the  Note  at  the  end  of  Chapter  XVII.  On  special  points,  the  student 
shoidd  consult  Norton,  "  Treatise  on  Deeds."] 
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CHAPTER  XX. 

CONVEYANCES   UNDER   THE    STATUTE    OP   USES. 


Among  conveyances  which  take  effect  by  statute,  we 
will  first  consider  those  conveyances  which  are  founded 
on  the  Statute  of  Uses  ;  that  statute  having  had  a  very 
extensive  influence  upon  conveyancing.  And  there 
are  five  such  conveyances,  namely,  (1)  feoffment  to 
uses  ;  (2)  covenant  to  stand  seised  to  uses  ;  (3)  bargain 
and  sale  ;  (4)  lease  and  release  ;  and  (5)  grant  (or 
ordinary  conveyance  by  deed)  to  uses. 

(1)  Feoffment  to  uses. — This  was  simply  the  ordinary 
conveyance  of  the  Common  Law,  with  a  hmitation  to 
uses  superadded.  Thus,  if  A.  were  desirous  to  convey 
to  B.  in  fee,  he  might  do  so  by  enfeoffing  a  third  jDerson, 
C,  to  hold  to  him  and  his  heirs  to  the  use  of  B.  and  his 
heirs  ;  the  effect  of  which  was,  after  the  passing  of 
the  Statute  of  Uses  (pp.  156-157),  to  convey  the  legal 
estate  in  fee  simple  to  B.  For  the  legal  estate  passed 
to  C.  by  means  of  the  hvery,  in  hke  manner  as  it  would 
have  done  before  the  statute  ;  but  no  sooner  had  this 
taken  place,  than  the  limitation  to  uses  began  to 
operate  by  virtue  of  the  statute,  and  C.  thereby  be- 
came seised  to  the  use  Umited.  The  consequence  of 
which  was  that,  by  force  of  the  statute,  the  legal  estate 
was  eo  instanti  taken  out  of  C.  and  vested  in  B.,  for 
the  hke  interest  as  was  hmited  in  the  use,  that  is,  in 
fee  simjDle.  B.  thus  became  the  legal  tenant  as  effec- 
tually as  if  the  feoffment  had  been  made  to  himself, 
without  the  intervention  of  a  trustee.     This  method, 
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however,  involving  as  it  did  the  necessity  of  making 
livery  of  seisin,  was  never  of  frequent  occurrence  in 
modern  practice. 

(2)  Covenant  to  stand  seised  to  uses. — This  was  a  con- 
veyance adapted  to  the  case  where  a  person  seised  of 
land  in  possession,  or  for  a  vested  remainder  or  reversion, 
proposed  to  make  provision  out  of  his  estate  for  his  wife, 
child,  or  kinsman  ;  and  in  its  terms  it  consisted  of  a 
covenant  by  the  owner,  in  consideration  of  natural  love 
and  affection,  to  stand  seised  of  his  estate  to  the  use  of 
the  intended  transferee.  Before  the  Statute  of  Uses, 
this  would  merely  have  raised  a  Use  in  favour  of  such 
party  ;  but,  after  that  statute,  the  legal  estate  was 
transferred  to  him.  For,  the  covenantor  being  by 
the  effect  of  his  covenant  seised  to  the  use  of  the 
covenantee,  the  statute  immediately  executed  that  Use. 
But  the  conveyance  in  question  was  held  to  be  in- 
effectual, unless  the  parties  to  it  were  connected  by 
blood  or  marriage  ;  for,  if  they  were  not  so  connected, 
no  Use  was  raised  in  contemplation  of  Equity  by  the 
covenant,  and  therefore  there  was  no  Use  for  the 
statute  to  take  effect  upon.  This  mode  of  raising  a 
Use  was  not  affected  by  the  Statute  of  Inrolments,  to 
be  shortly  described,  and  was  at  one  time  much  used 
for  marriage  settlements.  But,  owing  to  it  being 
imj)ossible  by  means  of  it  to  create  estates  to  preserve 
contingent  remainders,  it  gradually  became  obsolete. 

(3)  Bargain  and  sale. — This  conveyance  was  a  kind 
of  real  contract,  whereby  the  bargainor,  or  vendor, 
being  seised  of  land,  for  some  pecuniary  consideration 
bargained  and  sold,  that  is,  contracted  to  convey,  it 
to  the  bargainee,  or  purchaser.  By  the  effect  of  the 
bargain  and  sale,  the  bargainor,  on  receiving  the  price, 
became  seised  to  the  use  of  the  bargainee,  in  fee,  in 
tail,  for  life,  or  for  years  (according  to  the  nature  of 
the  hmitation  agreed  to  be  given).  This,  before  the 
statute,  was  the  whole  effect  of  the  transaction  ;  but 
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afterwards  the  statute  executed  the  Use,  and  clothed 
the  bargainee  with  the  commensurate  legal  estate.  Or, 
as  was  said,  the  bargain  first  vested  the  Use,  and  then 
the  statute  vested  the  possession.  But  as  it  was 
essential  to  the  efficacy  of  a  covenant  to  stand  seised, 
that  it  should  be  made  in  consideration  of  natural 
affection,  so  it  was  requisite,  in  the  case  of  a  bargain 
and  sale,  that  it  should  be  founded  on  bond  fide 
pecuniary  consideration  ;  for  otherwise  no  Use  would 
be  raised,  and  there  would  be  nothing  for  the  statute 
to  operate  upon. 

And,  vrith  respect  to  this  conveyance,  it  is  to  be 
observed,  that  it  possessed  in  a  pecuhar  degree  the 
recommendation  to  which  we  before  adverted,  of 
enabhng  parties  to  transfer  a  freehold  without  hvery  of 
seisin.  For  the  covenant  to  stand  seised  could  rarely 
be  made  available  to  the  purpose,  as  it  operated  only 
between  persons  standing  in  particular  relations  to 
each  other  ;  but  in  the  extensive  class  of  conveyances 
which  take  place  between  vendor  and  purchaser,  a 
bargain  and  sale  afforded  the  ready  means  of  dis- 
pensing with  livery  of  seisin  and  attornment,  since,  by 
the  insertion  into  the  deed  of  a  small  sum  of  money, 
as  the  nominal  consideration  of  a  transfer,  it  was  easy, 
even  when  the  transaction  was  not  really  of  the 
pecuniary  kind,  to  obtain  the  benefit  of  this  mode  of 
conveyance.  And  not  only  the  freehold  in  possession 
might  be  thus  conveyed  without  livery,  but  a  re- 
mainder or  reversion  might  also  be  passed  by  the  same 
method,  and  that  without  attornment  of  the  tenant 
in  possession  (p.  290).  But,  secret  transfers  of  land 
being  opposed  to  the  pohcy  of  the  law,  the  legislature, 
as  soon  as  it  perceived  that  these  might  be  accom- 
phshed  vtdth  facility  by  means  of  the  bargain  and  sale, 
hastened  to  provide  a  remedy  ;  and  accordingly  it 
was  enacted,  by  the  27  Hen.  VIII  (1536)  c.  10  (called  the 
'Statute   of  Inrolments'),  that  no  bargain  and  sale 
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should  enure  to  pass  a  freehold,  unless  the  same  were 
by  deed  indented,  and  inrolled  within  six  months  after 
its  date,  in  one  of  the  courts  of  Westminster  Hall,  or 
else  with  the  custos  rotulorum  of  the  county,  or  with 
the  proper  officer  of  certain  corporate  towns. 

But  a  bargain  and  sale,  it  is  to  be  observed,  was  also 
capable  of  conferring  a  complete  estate  for  years,  with- 
out entry,  a  property  that  belonged  not  to  a  conveyance 
at  Common  Law  ;  for  a  common  law  lease  for  years  gives 
no  complete  estate  until  entry  has  been  made.  For,  if  a 
man  bargained  and  sold  his  land  for  a  term  of  years,  the 
Use  thus  raised  was  executed,  and  became  a  complete 
estate  for  years,  by  force  of  the  statute,  without  any 
additional  ceremony,  upon  the  same  principle  that  a 
bargain  and  sale,  in  respect  of  a  freehold  interest, 
enured  to  pass  the  freehold,  without  livery  of  seisin. 
And,  as  the  Statute  of  Inrolments  had  no  application 
to  bargains  and  sales  for  mere  terms  of  years,  which  are 
not  freeholds,  so  a  bargain  and  sale  for  a  term  of  years 
was  effectual,  without  inrolment,  to  pass  a  complete 
legal  estate  in  the  term. 

The  rule  which  required  a  bargain  and  sale  to  be 
founded  on  pecuniary  consideration  was  soon  held  to  be 
matter  of  form  only,  and  to  be  sufficiently  complied  with 
if  the  conveyance  purported  to  be  founded  on  such  a 
consideration.  Any  trivial  sum  might  be  inserted  ; 
and  it  was  immaterial  whether  the  sum  so  inserted  were 
actually  paid  or  not.  -It  was  a  skilful  employment  of 
the  two  last  mentioned  rules  which  enabled  the  popular 
conveyance  of  '  lease  and  release  '  to  be  invented.  But 
for  the  legal  efficacy  of  a  bargain  and  sale,  so  far  as  it 
affects  lands,  tenements,  or  hereditaments,  it  is  required 
by  the  Statute  of  Frauds,  s.  1,  to  be  in  writing,  and  by 
the  Real  Property  Act,  1845,  s.  4,  to  be  by  deed. 

(4)  Lease  and  release. — This  conveyance  consisted 
of  two  separate  parts,  first,  a  statutory  bargain  and  sale, 
and  second,  a  common  law  conveyance  by  release  ;  and 
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(like  the  bargain  and  sale)  it  was  adapted  to  the  caso 
where  a  person  seised  of  land  in  possession,  or  for  a 
vested  remainder  or  reversion,  proposed  to  convey  his 
interest  to  another. 

A  conveyance  by  lease  and  release  obtained,  as  we 
have  seen,  occasionally  at  the  Common  Law  ;  but  it 
could  not  be  described  as  a  '  secret '  conveyance,  because 
it  involved  entry  by  the  lessee.     When,  however,  the 
Statute  of  Inrolments  rendered  it  impossible  to  effect  a 
secret  conveyance  of  the  freehold  by  the  simple  method 
of  bargain  and  sale,  Serjeant  Moore,  one  of  the  most 
learned  practitioners  of  his  day,  invented  for  the  pur- 
pose a  new  conveyance,  analogous  to  the  common  law 
lease  and  release,  but  depending  for  its  efficiency  on 
the  Statute  of  Uses.     Thus,  instead  of  a  demise,  the 
conveying  party  was  made  to  execute  a  bargain  and  sale 
for  some  leasehold  interest — for  example,  for  the  term 
of  one  year  ;   and  this,  without  any  inrolment,  passed 
the  legal  estate  for  a  year  to  the  bargainee,  the  Statute 
of  Inrolments,  as  we  have  said  above,  extending  to 
freeholds  only.     The  estate  so  transferred  was,  more- 
over, as  we  have  pointed  out,  vested  in  possession 
without  actual  entry,  by  virtue  of  the  Statute  of  Uses  ; 
and  so  the  bargainee  was  capable  of  receiving  imme- 
diately thereafter  a  release  of  the  so-called  reversion, 
without  the  necessity  of  livery  of  seisin,  according  to  the 
ordinary  principles  which,  as  we  have  seen,  govern  the 
operation  of  a  release.     This  compound  conveyance  was 
called,  like  its  common  law  prototype,  a  '  lease  and 
release  '  ;  but,  properly  speaking,  it  was  rather  a  bargain 
and  sale  and  release.     As  it  was  competent  to  pass  the 
freehold  without  livery  of  seisin,  entry,  or  inrolment,  or 
any  other  ceremony  than  the  execution  of  the  deeds 
themselves,  and  was  in  some  other  technical  points 
more  advantageous  than  a  mere  bargain  and  sale,  it 
soon  grew  into  common  use,  and  became  so  generally 
established  as  almost  entirely  to  supersede  every  other 
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method  of  conferring  a  freehold  estate  in  possession, 
whether  at  the  Common  Law  or  under  the  Statute  of 
Uses.     The  lease  (or  bargain  and  sale)  and  the  release, 
in  jDractice,  used,  until  the  year  1841,  generally  to  con- 
stitute separate  deeds,  the  former  bearing  date  the  day 
before  the  latter  ;  but  if  comprised  in  the  same  deed, 
they  were  understood  to  be  equally  effectual.     The  re- 
lease being  a  conveyance  operating  at  Common  Law,  it 
was  possible  and  usual  to  declare  Uses  upon  it.     If  the 
Use  declared  was  one  to  the  relessee  himself  in  fee,  he 
took  the  legal  estate  as  at  Common  Law ;  but  if  it  was 
to  a  third  person,  it  was  executed  by  the  statute,  and 
the  legal  estate  passed  accordingly  to  the  third  person. 
An  important  step  towards  the  simplification  of  the 
conveyance  by  lease  and  release  was  taken  by  a  statute 
of  the  year  1841,  the  4  &  5  Vict.  c.  21,  which  provided 
that  a  release  alone,  expressed  to  be  made  under  that 
Act,  should  have  the  same  effect  as  a  lease  and  release 
before  the  Act.     But  the  importance  of  this  step  was 
greatly  diminished  by  the  passing  of  the  Real  Property 
Act,  1845,  s.  2,  which,  by  making  corporeal  heredita- 
ments lie  in  grant,  as  well  as  in  livery,  rendered  it 
unnecessary  to  evade  the  notoriety  of  a  feoffment  by 
the  device  of  a  lease  and  release.     Accordingly,  after 
the  passing  of  the  latter  Act,  the  conveyance  by  lease 
and  release  rapidly  fell  out  of  use. 

(5)  Oromt  to  Uses. — By  reason  of  the  provision  of  the 
Real  Property  Act,  1845,  to  the  effect  that  corporeal 
hereditaments  "  shall,  as  regards  the  conveyance  of  the 
"  immediate  freehold  thereof,  be  deemed  to  lie  in  grant 
"  as  well  as  in  hvery,"  all  conveyances  of  hereditaments, 
whether  corporeal  or  incorporeal,  whether  in  possession 
or  in  expectancy,  and  whether  for  an  estate  of  freehold 
or  for  an  inferior  estate,  may  now  be  brought  within  the 
range  of  that  common  law  conveyance  discussed  in  the 
last  chapter  under  the  head  of  '  grant '  (pp.  346-347) ; 
though,  in  its  antient  and  proper  application,  the  con- 
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veyance  by  grant  was  confined  to  the  transfer  of  in- 
corporeal hereditaments  and  estates  in  expectancy. 
But  it  is  the  practice  of  conveyancers  to  import  into 
the  grant  of  corporeal  hereditaments  hmitations  to 
Uses  ;  and  a  conveyance  so  framed  takes  effect  under 
the  Statute  of  Uses.  For  while  the  seisin  to  the  Use  is 
created  by  force  of  the  Real  Property  Act,  1845,  s.  2, 
the  Use  is  converted  into  the  legal  estate  by  force  of 
the  Statute  of  Uses.  And  by  s.  62  of  the  Conveyancing 
Act,  1881,  even  an  incorporeal  hereditament  maybe 
created  by  a  conveyance  of  a  freehold  estate  to  the  Use 
that  any  person  may  enjoy  such  hereditament. 

In  all  these  conveyances  under  the  Statute  of  Uses 
it  is,  of  course,  necessary  that  all  the  circumstances 
required  to  bring  the  statute  into  operation  should  be 
present.  Thus  some  Use  (either  in  esse  or  otherwise) 
must  be  raised,  and  some  sufficient  seisin  to  such  Use 
constituted  by  them  ;  or,  in  the  language  of  convey- 
ancers, there  must  be  a  seisin  proper  to  support  or 
serve  the  Use.  From  this  necessity  of  a  seisin  to  a  Use 
it  follows,  that  an  existing  term  of  years  cannot  be 
transferred  by  any  method  of  conveyance  depending 
on  the  Statute  of  Uses  for  its  operation  ;  for  of  a  mere 
chattel  interest  there  can  be  no  seisin.  The  owner  of 
the  freehold  may,  however,  create  out  of  it  by  these 
methods  a  term  of  years  ;  for  he  has  a  seisin  out  of 
which  the  Use  for  the  term  may  be  served.  And  so, 
though  if  A.,  seised  in  fee,  bargained  and  sold  to  B.  for 
thirty-one  years,  B.  obtained  a  legal  estate  by  force  of 
the  statute,  yet.  if  A.,  possessed  of  a  term  of  thirty-one 
years,  bargained  and  sold  his  entire  estate  to  B., 
B.  only  acquired  an  equitable  interest  in  the  term, 
because  A.  was  not  seised  of  the  land,  being  only  a 
termor.  And,  for  a  different  reason,  while  a  con- 
veyance could  be  made  by  means  of  the  Statute  of 
Uses   to   a   corporation,   a  corporation  could  not    so 
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convey  to  another  corporation  or  to  an  individual. 
The  reason  of  this  distinction  was,  that  the  Statute  of 
Uses  made  that  Act  operate  only  where  a  '  person  ' 
was  seised  to  the  use  of  another  '  person  '  or  '  body 
corporate  '  ;  which  the  Courts  held  to  mean,  that,  in 
order  that  the  Act  might  apply,  the  seisin  must  be  in  an 
individual,  while  the  Use  might  be  either  in  an  indi- 
vidual or  a  corporation.  Therefore,  when  corporations 
had  occasion  to  make  conveyances  of  their  lands,  the 
method  adopted  was  commonly  that  of  a  feoffment,  or 
a  lease  with  actual  entry,  followed  by  a  release.  But, 
of  course,  a  corporation,  equally  with  an  individual, 
can  now  make  an  effective  conveyance,  whether  for  a 
freehold  or  for  a  leasehold  interest,  either  by  grant 
under  the  Real  Property  Act,  1845,  s.  2,  or  by  simple 
conveyance  under  the  Conveyancing  Act,  1881,  s.  49. 
The  Use  which  is  required  for  the  purpose  of  a  con- 
veyance under  the  Statute  of  Uses  may  be  either  express 
or  implied.  Thus,  if  A.  conveys  to  B.  (a  stranger)  in 
fee,  by  feoffment,  or  by  any  other  conveyance  not 
vesting  the  Use  in  B.,  without  valuable  consideration, 
and  without  declaring  any  Use,  there  will  be  a  resulting 
Use,  by  construction  of  law,  to  A.  himseK  ;  and  such 
Use  the  Statute  will  execute  accordingly.  There  was 
at  one  time  a  doctrine,  that  a  similar  rule  prevailed 
with  regard  to  a  voluntary  conveyance  which  clearly 
limited  the  use  to  the  donee,  but  made  no  provision 
for  the  beneficial,  as  distinct  from  the  legal  interest. 
It  was  argued,  with  some  plausibihty,  that  there  was  a 
resulting  trust  {i.e.,  equitable  interest)  for  the  donor. 
But  this  argument  was  repudiated  by  Lord  Hardwicke 
in  two  well-known  cases  in  the  eighteenth  century  ; 
and  Lord  Hardwicke's  view  is  supported  by  the 
authority  of  eminent  modern  judges.  Of  course  the 
alleged  rule  never  had  any  apphcation  where  the  donee 
stood  in  loco  filii  to  the  donor ;  for  the  gift  was  then 
deemed  to  be  an  '  advancement '  to  the  donee,  i.e.,  a 
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portion  for  setting  him  up  in  life  [Dyer  v.  Dyer  (1788) 
2  Cox,  92). 

A  limitation  of  the  legal  estate  by  way  of  Use  is 
governed  by  the  same  principles  as  those  that  apply  to 
the  creation  of  estates  by  a  common  law  assurance. 
Thus,  the  word  '  heirs,'  which  used  to  be  necessary,  at 
Common  Law,  to  create  or  limit  an  estate  of  inheritance, 
was  in  hke  manner  necessary  in  a  conveyance  to  Uses  ; 
so  that,  if  a  man  bargained  and  sold  to  A.,  without 
adding  '  and  his  heirs  '  (or  the  now  equivalent  expres- 
sion '  in  fee  simple  '),  A.  had  only  an  estate  for  life. 
So  an  estate  may  be  hmited  by  way  of  Use  (as  well  as 
by  a  common  law  conveyance)  in  possession  or  in 
expectancy.  And  an  estate  in  expectancy  limited  by 
way  of  Use  may  be  either  vested  or  contingent ;  and  if 
it  is  Umited  to  depend  upon  a  freehold  estate,  it  will 
be  considered  a  contingent  remainder  at  Common  Law. 
Legal  estates  created  by  way  of  Use  are  also  subject, 
in  general,  to  the  same  incidents  as  those  created  by 
the  methods  of  the  Common  Law.  Thus,  where  a 
particular  estate  was  limited  by  way  of  Use,  it  was 
formerly  liable  to  forfeiture  if  the  tenant  made  a 
feoffment  for  a  larger  estate  than  his  interest  warranted. 
And  in  the  same  w'ay,  if  a  legal  contingent  remainder 
was  limited  by  way  of  Use,  and  the  particular  estate 
was  destroyed  before  the  contingency  happened,  the 
remainder  was  defeated  ;  or,  if  it  was  not  ready  to  vest 
in  possession  on  the  natural  determination  of  the  pre- 
ceding freehold,  it  failed.  But  now,  as  we  have  seen 
(pp.  131-132),  by  virtue  of  the  Real  Property  Act,  1845, 
s.  8,  the  premature  destruction  of  the  preceding  free- 
hold does  not  defeat  contingent  remainders  following 
it,  whether  these  are  created  at  Common  Law  or  by 
way  of  Use  ;  and,  by  the  Contingent  Remainders 
Act,  1877,  no  contingent  remainder  created  after  2nd 
August,  1877,  whether  created  by  direct  transfer  of 
seisin  or  by  way  of  Use,  will  fail  merely  because  the 
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preceding  estate  determines  before  it  is  ready  to  vest 
in  possession. 

But  a  limitation  by  way  of  Use,  although  thus  subject 
in  general  to  common  law  principles,  was,  in  other 
material  particulars,  allowed  a  greater  latitude. 

1 .  By  the  Common  Law,  a  man  could  not  in  any  case 
be  a  purchaser,  that  is,  take  an  estate,  under  his  own 
conveyance  ;  for  he  could  not,  in  the  nature  of  things, 
unite  the  opposite  capacities  of  feoffor  and  feoffee,  or 
even  of  grantor  and  grantee.  On  the  other  hand,  it 
has  always  been  practicable  for  a  man  indirectly,  and 
through  the  medium  of  a  hmitation  to  Uses,  to  become 
a  purchaser  of  his  own  estate.  Thus,  A.  may,  by 
feoffment,  or  lease  and  release,  convey  to  a  third 
person,  C,  to  the  use  of  himself,  the  donor,  for  life, 
with  remainder  to  the  use  of  B.,  in  tail  or  in  fee  ;  or  to 
the  use  of  B.  for  hfe,  with  remainder  to  the  use  of 
himself,  the  donor,  in  tail.  And  in  both  these  cases  A. 
will  now  take  the  legal  estate  by  purchase  accordingly. 
Yet,  if  the  remainder  were  to  the  use  of  himself  in  fee, 
he  would  not  at  one  time  have  taken  by  purchase— at 
least  not  in  such  a  sense  as  to  have  made  himself  a 
purchasing  ancestor  ;  such  a  Use  having  been  con- 
sidered as  amounting  only  to  the  old  use  in  reversion, 
so  that  it  would  have  been  converted  by  the  statute 
into  a  legal  estate  in  reversion.  But,  as  we  have  seen 
(pp.  120-121),  the  Inheritance  Act,  1833,  s.  3,  enacted 
"  that  when  any  land  shall  have  been  Umited  by  any 
"assurance,  executed  after  the  31st  December,  1833, 
"  to  the  person  or  to  the  heirs  of  the  person  who  shall 
"thereby  have  conveyed  the  same  land,  such  person 
' '  shall  be  considered  to  have  acquired  the  same  as  a 
"  purchaser  by  virtue  of  such  assurance,  and  shall  not 
' '  be  considered  to  be  entitled  thereto  as  of  his  former 
"estate  or  part  thereof."  And  just  as  a  man  could 
not,  at  the  Common  Law,  convey  to  himself,  so  he 
could  not  convey  to  his  wife  ;    for  she  was  considered 
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as  the  same  person  with  him.  Here  again,  however, 
the  object  could  be  effected  through  the  medium  of  a 
Hmitation  to  Uses,  by  conveying  seisin  to  another 
person,  and  declaring  a  Use  to  the  wife.  But,  now, 
by  the  Conveyancing  Act,  1881,  s.  50,  a  man  may 
convey  freehold  directly  to  his  wife,  either  alone  or 
jointly  with  another  or  others,  and  may  also  convey 
freeholds  directly  to  himself  and  another.  But  if  he 
wishes  to  convey  to  himself  alone,  he  still  can  do  so 
only  by  a  conveyance  by  way  of  Use. 

2.  At  Common  Law,  as  we  have  seen  (pp.  122-123), 
a  freehold  could  not  be  created  to  commence  in  futuro, 
or,  in  other  words,  could  not  be  limited  to  take  effect 
at  a  future  period,  except  by  way  of  remainder  upon 
some  particular  estate  also  passing  at  the  same  time 
out  of  the  grantor.  This,  however,  might  be  effectually 
done  by  a  conveyance  under  the  Statute  of  Uses.  For 
a  Use  might  be  limited  for  any  extent  of  interest  to 
commence  w  futuro ;  and  the  statute,  when  the  time 
arrived,  transmuted  such  future  interest  into  a  legal 
estate.  Thus,  a  man  might  covenant  to  stand 
seised  in  fee  to  the  use  of  another  (or  bargain  and  sell 
to  him  in  fee)  seven  years  hence  ;  and  such  conveyance 
would  be  effectual.  Or  by  feoffment,  or  lease  and 
release,  an  estate  might  have  been  conveyed  to  A. 
and  his  heirs,  to  the  use  of  B.  and  his  heirs  at  the 
death  of  C.  A  Use  thus  limited  in  futuro,  indepen- 
dently of  any  preceding  estate,  is  sometimes  called  a 
springing  use  ;  and  such  Use  is  also  often  described  as 
an  executory  Use,  because  it  is  not  executed  by  the 
statute  until  it  comes  into  existence  by  the  arrival  of 
the  period  contemplated.  Thus,  in  the  two  first 
examples,  the  whole  fee  would  remain  in  the  cove- 
nantor or  bargainor,  till  the  seven  years  had  expired  ; 
in  the  two  latter,  a  Use  resulted  to  the  feoffor  or 
relessor,  till  the  death  of  C.  But,  on  these  events 
happening,    the   so-called    *  springing   use  '   would   be 
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executed  ;  and  the  cestui  que  use  would  become  clothed 
with  a  legal  estate  in  fee. 

3.  By  a  common  law  conveyance,  an  estate  could 
not  be  limited,  upon  a  future  event,  to  one  person,  in 
abridgment  or  defeasance  of  an  estate  of  freehold,  first 
hmited  to  another.  Thus,  land  could  not  be  conveyed 
to  B.  in  fee,  or  for  hfe,  with  a  provision  that  when  C. 
returned  from  Rome  it  should  thenceforth  immediately 
go  over  to  C.  in  fee.  For  this  would  have  been  to 
defeat  the  first  estate  by  force  of  a  condition,  which 
could  only  be  done  by  the  entry  of  the  grantor,  or  his 
heirs  ;  and  the  effect  of  such  entry  would  have  been 
to  destroy  the  second  hmitation  as  well  as  the  first,  and 
to  have  restored  the  grantor  and  his  heirs  to  their 
former  estate.  But  a  Use  might  always  be  made  to 
shift,  in  this  manner,  from  one  person  to  another. 
And  therefore,  since  the  statute,  the  legal  estate  may 
be  conveyed,  through  the  medium  of  a  Use,  in  Hke 
manner  ;  as  by  hmiting  the  fee  to  A.  and  his  heirs  to 
the  use  of  B.  and  his  heirs,  with  a  proviso,  that  when 
C.  returns  from  Rome  the  land  shall  be  to  the  use  of  C. 
and  his  heirs.  A  Use  so  hmited  in  derogation  of  a 
preceding  estate  is  called  a  sliifting  or  secondary  Use; 
and  this  also  is  of  the  executory  kind,  the  operation  of 
the  statute  being  suspended  till  the  event  arrives.  It 
is  to  be  observed,  however,  that  there  can  be  no  fee 
simple  limited  after  a  fee  simi)le,  even  under  the 
Statute  of  Uses  ;  but  only  a  second  fee  simple  in 
defeasance  of  the  first,  or  in  the  nature  of  an  alternative 
limitation,  and  this  only  within  the  limits  of  the  Rule 
against  Perpetuities,  hereafter  to  be  described. 

It  is  quite  evident  that  though,  in  its  nature,  an 
executory  Use  (whether  of  the  springing  or  shifting 
land)  is  different  from  a  true  remainder,  yet  that  it  is 
possible  so  to  limit  a  future  interest  by  way  of  Use 
that  it  shall  look  very  hke  a  remainder.  Thus,  if  land 
be  conveyed  to  trustees  to  the  Use  of  X.  for  fife,  and. 
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on  his  death,  to  the  Use  of  the  children  of  B.,  here, 
until  recently,  if  the  interest  of  B.'s  children  had  been 
treated  as  a  remainder,  the  result  would  have  been, 
that  only  those  who  were  born  in  X.'s  lifetime  could 
take,  by  virtue  of  the  rule  that  a  contingent  remainder 
failed  if  it  were  not  ready  to  come  into  possession  on 
the  expiry  of  the  particular  estate  [Festing  v.  Alle7i 
(1842)  12  M.  &  W.  279).  But  if  the  Hmitation  to 
B.'s  cliildren  were  deemed  to  be  an  executory  interest, 
then  all  B.'s  children,  whenever  born,  will  be  entitled 
to  share.  Accordingly,  it  is  important  to  remember 
that  it  is  a  well  settled  rule  of  the  Common  Law,  that 
no  estate  capable  of  being  considered  as  a  remainder 
can  ever  be  construed  as  a  shifting  or  springing  Use 
{White  V.  Summers  [1908]  2  Ch.  256).  But  tliis  maxim 
has  now  been  deprived  of  much  of  its  practical  im- 
portance by  the  Contingent  Remainders  Act,  1877, 
already  referred  to.  For  that  statute  enacts,  that 
every  contingent  remainder  created  by  any  instrument 
executed  after  2nd  August,  1877,  or  by  any  will  or 
codicil  revived  or  repubHshed  after  that  date,  wliich 
would  have  been  vahd  as  a  springing  or  shifting  Use 
or  executory  devise  or  other  limitation,  had  it  not  had 
a  sufficient  estate  to  support  it  as  a  contingent  re- 
mainder, shall,  in  the  event  of  the  prior  jDarticular 
estate  of  freehold  determining  before  the  contingent 
remainder  vests,  be  capable  of  taking  effect  in  all 
respects  as  if  the  contingent  remainder  had  originally 
been  created  as  a  springing  or  shifting  Use,  or  other 
executory  limitation.  It  should  also  be  remembered, 
that  the  rule  concerning  the  failure  of  contingent 
remainders  had  never  any  apphcation  to  equitable  con- 
tingent remainders  (pp.  131-132),  and  that,  by  virtue 
of  the  operation  of  the  Land  Transfer  Act,  1897,  s.  1, 
all  contingent  remainders  created  by  the  will  of  a 
I)erson  dying  since  1897  are  necessarily  equitable, 
because  the  legal  estate  descends,  in  the  first  instance, 
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to    the   personal   representative    of   the    testator    {JRe 
Robson  [1916]  1  Ch.  116). 

4.  The  grantor,  in  a  common  law  conveyance,  could 
not  reserve  to  himself,  nor  confer  on  any  other  person, 
the  power  of  revoldng  or  altering  the  grant,  by  any 
future  act  or  instrument ;  for  that  was  deemed  repug- 
nant to  the  conveyance  itself.  The  utmost  that  the 
Common  Law  allowed  was  a  deed  of  defeasance  (coeval 
with  the  grant,  and  therefore  esteemed  a  part  of  it)  upon 
events  specifically  mentioned  (pp.  360-361).  But  the 
limitation  of  a  Use,  subject  to  a  power  of  this  descrip- 
tion, was  not  considered  as  involving  any  repugnancy. 
A  Use  was  originally  a  mere  direction  to  the  trustee 
how  he  was  to  deal  with  the  legal  estate  ;  and  the  direc- 
tion might  be  recalled  or  changed.  In  a  conveyance, 
therefore,  under  the  Statute  of  Uses,  a  proviso  giving  to 
the  grantor,  tlie  grantee,  or  a  stranger,  authority  to 
revoke  or  alter,  by  a  subsequent  act,  the  estate  first 
granted,  is  vahd  ;  being  in  effect  no  more  than  an 
authority  to  revoke  the  Use  first  limited,  and  to  declare 
a  new  one.  Such  provisoes  are  called  poiuers,  a  term 
properly  appHcable  to  all  authorities,  as  distinguished 
from  estates.  And  these  powers  are  either  mere  poivers 
of  revocation,  enabling  the  grantor  simply  to  recall 
what  he  has  bestowed  ;  or  they  are  powers  of  revo- 
cation and  of  new  appointment,  or  of  appointment 
simply,  authorising  the  grantor,  or  some  other  person, 
to  make  a  new  disposition  of  the  estate. 

These  powers  of  revocation  and  of  new  appoint- 
ment are  of  frequent  occurrence  in  family  settlements  : 
their  object  being  to  carry  into  effect  with  greater 
convenience  the  arrangements  actually  contemplated. 
Thus,  if  a  Life  estate  be  Hmited  to  the  settlor,  with 
remainder  over,  it  was,  before  the  Settled  Land  Act, 
1882,  common  to  insert  a  power  enabhng  him  from 
time  to  time  to  make  effectual  leases  of  the  property 
in   possession,    for   terms   not   exceeding   twenty-one 
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years — a  privilege  reasonable  and  convenient  in  itself, 
but  which  (apart  from  statute)  was  not  incident  to  the 
estate  of  a  tenant  for  hf e  generally ,  Of  the  same  nature , 
in  general,  are  the  usual  powers  of  jointuring,  selling, 
charging  land  with  the  payment  of  sums  of  money, 
and  the  Hke.  All  these  are  technically  described  as 
powers  of  revocation  and  of  new  appointment ;  because, 
in  authorizing  a  new  disposition  not  made  by  the 
conveyance  itself,  they  operate  pro  tanto  as  a  revoca- 
tion of  those  dispositions  which  it  contains.  Such  a 
power,  if  closely  considered,  will  be  found  to  amount  to 
an  authority  to  create  a  Use,  to  take  effect  in  deroga- 
tion, to  a  certain  extent,  of  the  Uses  first  hmited  ; 
or  rather  to  the  virtual  hmitation  of  an  executory  Use 
of  that  description,  in  favour  of  such  person,  and  for 
such  estate,  as  shall  be  defined  by  the  subsequent  act 
of  the  donee  of  the  power. 

The  subsequent  exercise  of  the  power  is  called  an 
appointment.  Its  effect  is  to  raise,  in  favour  of  the 
appointee,  a  Use  corresponding  to  the  estate  appointed. 
This  Use,  being  served  out  of  the  original  seisin,  is 
immediately  executed  by  the  statute,  and  transmuted 
into  the  equivalent  legal  estate.  As  a  general  rule,  the 
mode  of  exercising  the  power  prescribed  must  be  strictly 
followed  ;  but  where  the  power  is  to  be  exercised  by 
deed,  a  deed  attested  by  two  witnesses  is  now  in  all 
cases  sufficient  (Law  of  Property  Amendment  Act, 
1859,  s.  12),  while  an  appointment  by  will  must  comply 
with  the  provisions  of  the  Wills  Act  (see  s.  10  of  that 
Act).  An  appointment  is  not  considered  as  an  indepen- 
dent conveyance  ;  it  is  merely  ancillary  to  the  deed  or 
will  creating  the  power,  which  (as  already  observed) 
contains,  in  effect,  a  prospective  hmitation  of  the  new 
Use.  But  there  is  a  great  difference  in  this  respect 
between  a  general  power  of  appointment  (whereby  the 
appointor  is  at  Uberty  to  exercise  the  power  absolutely 
at  his  own  discretion)  and  a  special  power  (whereby  the 
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appointor  must  exercise  it,  if  at  all,  in  favour  of  the 
members  of  a  limited  class  of  persons).  For,  in  the 
latter  case,  the  appointee  is  considered  for  most  pur- 
poses as  deriving  his  title  under  the  original  conveyance, 
and  to  be  in  the  same  position  as  if  that  instrument 
had  actually  contained  a  hmitation  in  his  favour,  to 
the  extent  of  the  estate  appointed  ;  while,  in  the 
former,  the  appointee  is  deemed  to  take  exclusively 
from  the  appointor.  This  is  important,  especially  with 
regard  to  the  Rule  against  Perpetuities,  hereafter  to  be 
explained.  With  regard  to  such  powers  generally,  the 
Conveyancing  Act,  1881,  s.  52,  now  enables  the  donee 
of  a  power,  even  though  a  married  woman  restrained 
from  anticipation,  and  whether  the  power  is  coupled 
with  an  interest  or  not,  to  release  the  power  by  deed, 
or  by  deed  to  contract  not  to  exercise  the  power  ; 
and  the  Conveyancing  Act,  1882,  s.  6,  enables  him  to 
disclaim  the  power. 

Not  only  as  to  the  hmitation  of  estates,  but  in  other 
particulars,  there  are  differences  between  conveyances 
to  Uses  and  conveyances  at  Common  Law.  The  pos- 
session was  indeed  given  by  the  conveyance  to  Uses, 
quite  as  effectually  as  if  the  ahenee  had  received  livery 
of  seisin,  or  had  made  actual  entry  ;  but,  inasmuch  as 
the  conveyance  to  uses,  e.g.,  a  bargain  and  sale,  con- 
veyed the  possession  by  construction  of  law  only,  so  it 
differed  from  a  feoffment  in  such  incidents  as  resulted 
from  delivery  of  possession  in  deed.  Therefore,  though 
a  feoffment,  when  made  by  the  tenant  in  actual  pos- 
session, was  capable  of  passing  a  wrongful  estate  of 
freehold,  and,  when  made  by  a  particular  tenant  for 
a  greater  estate  than  he  could  lawfully  convey,  occa- 
sioned a  forfeiture  (or,  in  the  case  of  a  tenant  in  tail, 
a  discontinuance)  of  the  particular  estate,  and  the 
contingent  remainders  dependent  on  that  estate  were 
defeated,  no  sucli  results  followed  from  any  conveyance 
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by  way  of  Use.  For  by  the  feoffment  there  was  an 
actual  investiture  of  the  possession,  as  for  an  estate  of 
freehold,  which,  it  was  held,  must  take  effect,  either 
lawfully,  or  tortiously  (as  it  was  called).  On  the  other 
hand,  conveyances  by  way  of  Use  could,  in  their 
nature,  pass  no  more  than  the  grantor  might  lawfully 
transfer  ;  they  received  accordingly  the  appellation  of 
'  lawful '  or  '  innocent  '  conveyances.  But  by  the 
passing  of  the  Real  Property  Act,  1845,  s.  4,  which 
enacts  that  henceforth  a  feoffment  shall  not  have  any 
tortious  operation,  this  distinction  has  so  far  lost  its 
importance. 

But  the  Statute  of  Uses,  while  it  thus  enabled  owners 
to  dispose  of  their  lands  in  ways  more  suitable  to  the 
exigencies  of  social  life,  opened  the  door  at  the  same 
time  to  inconveniences  of  a  different  description.  For, 
as  '  executory '  or  future  Uses  were  not,  like  contingent 
remainders,  liable  to  fail  by  not  being  ready  to  come  into 
possession  on  the  expiry  of  a  previous  or  particular 
estate,  it  was  possible  for  a  settlor,  whilst  they  remained 
unfettered  in  extent,  to  tie  up  his  land  by  creating  a 
long  string  of  remote  future  executory  interests.  The 
dangers  of  this  practice  long  exercised  the  minds  of 
the  judges,  both  of  the  common  law  and  of  the  equity 
tribunals  ;  and  at  last  they  established  the  so-called 
'Rule  against  Perpetuities,'  which,  though  at  first 
applicable  only  to  limitations  of  the  kind  we  are  now 
discussing,  has  since  been  made  apphcable  to  other 
kinds  of  future  interests,  both  in  land  and  personalty. 
We  have  seen  (pp.  59-60)  as  regards  remainders,  that, 
even  under  a  strict  settlement,  an  estate  tail  could  not, 
after  Taltarum's  Case,  be  preserved  from  aUenation 
longer  than  during  the  life  of  the  taker  of  the  first  estate 
of  freehold  and  the  nonage  of  the  tenant  in  tail  next  in 
remainder  ;  because,  on  attaining  the  age  of  twenty- 
one,  the  latter  was  competent,  with  the  concurrence  of 
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the  former,  to  suffer  a  recovery,  and  convey  a  fee 
simple.  By  analogy  to  that  limit,  it  was,  after  long 
hesitation,  ultim^ately  settled  by  judicial  decision,  that 
a  Umitation  by  way  of  executory  Use  must  be  such  that 
the  interest  limited  by  it  must  necessarily  vest,  if  it 
vests  at  all,  within,  at  the  latest,  some  specific  life  or 
lives  in  being  at  the  time  when  the  instrument  con- 
taining the  Umitation  comes  into  operation,  and 
twenty-one  years  afterwards.  For  example,  if  a  man 
be  seised  in  fee  of  lands,  and  devises  them  to  the  first 
son  of  J.  S.  that  shall  attain  the  age  of  twenty-one 
years,  this  Hmitation  is  good  within  the  rule  ;  for  here 
the  estate  must  at  the  latest  vest  on  the  expiration 
of  J.  S.'s  life  and  the  infancy  of  his  son,  an  event 
which,  allowing  a  few  months  (if  necessary)  for  gesta- 
tion, cannot  take  place  more  than  twenty-one  years 
after  the  death  of  J.  S.,  a  person  in  being  at  the  date 
of  the  settlement.  But  a  limitation,  whether  by  deed 
or  will,  to  J.  S.'s  future  grandsons,  will  violate  the 
rule  ;  for  it  is  clear  that,  until  a  person  is  dead  leaving 
no  issue,  it  is  impossible  to  say  that  he  may  not  have 
grandsons  born  more  than  twenty-one  years  after  his 
death. 

Again,  when  the  period  at  which  the  estate  is  Hmited 
to  vest  comprises  no  life  or  fives  in  being,  it  is  not 
allowed  to  exceed  twenty-one  years  from  the  time  when 
the  Hmitation  is  created  ;  together  with,  of  course,  the 
period  of  gestation,  if  any.  And  aU  fimitations  following 
a  hmitation  void  as  contrary  to  the  Rule  against  Per- 
petuities are  also  void,  even  though,  taken  alone,  they 
would  have  been  good.  Thus,  to  revert  to  a  former 
iUustration,  if  a  testator  were  to  devise  an  estate  to 
aU  the  grandchildi-en  of  B.,  with  a  proviso  that,  if  B. 
had  no  grandchildren,  it  should  go  to  X.,  a  fiving  person, 
not  only  would  the  gift  to  B.'s  grandchildren,  but  also 
the  gift  to  X.,  be  void,  even  though  B.  were  in  fact 
to   die   without    issue    in    X.'s    lifetime    {Monypenny 
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V.  Deri7ig  (1852)  2  De.  G.  M.  &  G.  145).  And  the 
law  so  much  abhors  a  perpetuity,  that  any  hmitation, 
either  for  a  legal  or  for  an  equitable  interest,  by  way  of 
executory  Use,  or  otherwise,  of  such  a  nature  as  to  lead 
to  the  possibility,  if  it  were  allowed,  of  exceeding  the 
Kmit  of  time  prescribed  by  this  Rule  against  Per- 
petuities, is  absolutely  void ;  whether  or  not,  in  the 
events  which  have  actually  happened,  the  period  of 
vesting  has  actually  transgressed  the  rule.  Thus  a 
gift  by  will  to  the  grandchildren  of  X.  would  be  bad  ; 
even  though,  as  a  fact,  X.  died  immediately  after  the 
testator,  leaving  no  children,  and  so  no  more  grand- 
children could  be  born  after  his  death.  And  in  further- 
ance of  the  rule,  it  has  been  enacted  by  the  Conveyanc- 
ing Act,  1882,  s.  10,  that  an  executory  interest  in  land, 
created  by  an  instrument  coming  into  operation  after 
1882,  to  take  effect  in  default  of  issue,  or  on  faikire  of 
the  issue,  of  the  person  to  whom  the  estate  is  hmited 
subject  to  the  interest,  shall  become  void  as  soon 
as  any  of  such  issue  attains  the  age  of  twenty-one 
years.  ' 

In  connection  with  the  Rule  against  Perpetuities, 
the  law  limiting  the  accumulation  of  income  may 
also  properly  be  considered.  For,  in  the  case  of  Mr. 
TheUusson's  wiU,  where  there  was  a  direction,  that  the 
income  of  the  testator's  property  should  be  accumu- 
lated during  the  lives  of  all  his  children,  grandchildren 
and  great-grandchildren,  living  at  the  time  of  his  death, 
and  the  hves  and  life  of  the  survivors  and  survivor  of 
them,  for  the  benefit  of  descendants  hving  at  the  death 
of  the  survivor,  the  Court  held  that  the  direction  (seeing 
that  it  kept  well  within  the  Rule  against  Perpetuities) 
was  valid.  The  legislature,  however,  thought  it  expe- 
dient to  put  a  check,  for  the  future,  on  dispositions 
of  that  description.  Accordingly,  by  the  Accumula- 
tions Act,  1800,  commonly  called  the  Thellusson  Acb, 
it  was  enacted,  that  no  such  accumulation  should  be 
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allowed  for  a  longer  term  than  the  life  of  the  grantor, 
or  twenty-one  years  from  the  death  of  the  grantor  or 
testator,  or  during  the  minority  of  any  person  hving 
or  en  ventre  sa  mere  at  the  death  of  such  grantor  or 
testator,  or  during  the  minority  only  of  any  person  who, 
under  the  Uses  or  trusts  of  the  instrument  directing 
such  accumulation,  would  for  the  time  being,  if  of 
full  age,  be  entitled  to  the  income  so  directed  to  be 
accumulated.  It  is  to  be  noted  that  these  periods  are 
not  cumulative,  but  alternative  ;  that  is,  the  accumu- 
lation directed  must  be  for  only  one  of  them.  The 
statute  further  enacted,  that,  where  any  accumulation 
was  directed  contrary  to  the  Act,  it  should  be  pro  tanto 
void  ;  and  that  the  income  during  the  time  the  property 
was  directed  to  accumulate  contrary  to  the  Act,  should 
go  to  such  person  as  would  have  been  entitled  thereto, 
if  no  such  accumulation  had  been  directed.  Where, 
however,  the  direction  to  accumulate  violates,  not 
merely  the  provisions  of  the  Act,  but  the  Rule  against 
Perpetuities,  then  it  is,  in  cases  to  which  the  Act 
apphes,  totally  void  ;  for  a  direction  to  accumulate  is, 
in  effect,  a  postponement  of  alienation.  The  Act  does 
not  extend,  however,  to  any  provision  for  payment 
of  debts  of  the  settlor  or  any  other  person,  or  for 
raising  portions  for  children  of  the  settlor  or  of 
any  person  taking  any  interest  under  the  settlement, 
or  to  any  direction  touching  the  produce  of  wood 
or  timber. 

By  the  Accumulations  Act,  1892,  no  person  may 
now  settle  any  property  in  such  manner  that  the 
rents  or  income  thereof  (or  any  part  of  such  rents 
or  income)  shall  be  accumulated,  for  the  purchase 
of  land  only,  for  any  longer  period  than  during  the 
minority  of  the  person  entitled,  on  attaining  his 
majority,  to  the  accumulated  income. 

Finally,  it  may,  perhaps,  be  noted,  that  any  attempt 
to  impose  a  direction  to  accumulate  upon  an  absolute 
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owner  in  fee,  even  for  his  own  benefit,  would,  quite 
apart  from  the  Accumulation  Acts,  be  void  as  a  re- 
striction on  the  disposition  of  a  fee  simple  (pp.  52-5.3. 
Re  Trevanion  [1910]  2  Ch.  538). 


NOTE  ON  AUTHORITIES. 

[Conveyancing  by  loay  of  Use  is  one  of  the  most  difficult 
branches  of  English  Land  Law  ;  and  the  student  lolio  ivishes  to  master 
it  should  consult  the  old,  but  still  classical  work  of  Sanders,  "  Uses," 
to  be  found  in  most  law  libraries.  Sufficient  information  for  those 
less  interested  loill  be  found  in  the  ordinary  books  on  Conveyancing 
{see  Note  to  Chapter  XVIII).  By  far  the  best  authority  on  the  impor* 
tant  Rule  against  Perpetuities  is  Gray,"  The  Rule  against  Perj)etuities," 
of  ichich  a  third  edition  ivas  published  in  1915.  A  brief  summary 
of  the  lata  on  the  subject  will  be  found  at  pp.  1073-1082  of  the  "  Digest 
of  English  Civil  Law."] 


(    384 


CHAPTER  XXI. 

CONVEYANCES  BY  TENANTS  IN  TAIL,  AND  BY 
MARRIED    WOMEN. 


Conveyances  by  tenants  in  tail  and  by  married' 
women  may  properly  be  considered  by  themselves  as  a 
separate  class  of  conveyances.  For  although  a  tenant 
in  tail  has  an  estate  of  inheritance,  yet  by  none  of 
the  conveyances  hitherto  examined,  unaccompanied  by 
the  solemnities  to  be  presently  referred  to,  can  any 
indefeasible  interest  be  granted  by  him  beyond  the 
period  of  his  own  life  ;  and,  as  regards  married  women, 
particular  solemnities  have  also  been  appointed  for  the 
ahenation  by  them  of  their  land  and  tenements,  other, 
of  course,  than  their  separate  estates. 

The  law  relative  to  the  conveyances  of  tenants  in  tail 
and  of  married  women  who  are  not  within  the  terms  of 
the  recent  Married  Women's  Property  Acts,  is  now 
principally  contained  in  the  Fines  and  Recoveries  Act, 
1833.  By  this  statute,  simpler  modes  of  assm'ance  were 
substituted  for  the  old  fines  and  recoveries  (pp.  59-60) 
which  were  in  use  by  tenants  in  tail,  and  for  the  old  fines 
which  were  in  use  by  married  women  ;  and  fines  and 
recoveries  are,  for  the  future,  abolished. 

It  is  not,  therefore,  necessary  now  to  discuss  at  any 
length  the  old  process  of  ahenation  by  fine  and  re- 
covery. It  is  sufficient  to  say,  that  a  '  fine  '  was  a 
coUusive  action  to  recover  the  land  to  be  alienated,  in 
which  the  defendant  acknowledged  the  plaintiff's  title  ; 
while  in  a  '  recovery  '  the  action  (though  collusive)  was 
not  compromised.     The  importance  of  the  distinction 
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between  them  lay  chiefly  in  this.  In  the  first  place,  a 
fine  could  be  levied,  as  the  phrase  was,  by  a  tenant  in 
tail  in  remainder  ;  while  a  recovery  could  be  suffered 
only  by  a  tenant  in  tail  in  possession,  or  by  a  tenant 
in  tail  in  remainder  with  the  consent  of  the  tenant  for 
life  in  possession.  In  the  second  place,  a  fine  only 
barred  the  issue  in  tail ;  it  did  not  bar  the  reversion  or 
the  remainders  on  the  estate  tail,  while  a  recovery 
barred  both,  and  thus  transferred  a  fee  simple,  not, 
as  a  fine  did,  a  mere  base  fee  liable  to  determine  on  the 
failure  of  the  issue  of  the  former  tenant  in  tail.  And 
these  distinctions  are  material  to  be  known  ;  because 
the  effect,  though  not  the  form,  of  them,  is  continued, 
as  we  shall  see,  by  the  Fines  and  Recoveries  Act.  Two 
points  further  may  be  noted.  Both  a  fine  and  a  re- 
covery, when  the  husband  concurred  therein,  bound  a 
married  woman  ;  and  a  recovery  suffered  by  a  tenant 
for  fife  caused  a  forfeiture  of  the  life  estate,  and 
operated  to  convey  a  tortious  fee  simple. 

With  these  prehminary  observations,  we  now  proceed 
to  consider  the  simpler  assurances  which  have,  by  the 
Fines  and  Recoveries  Act,  1833,  been  substituted  for 
fines  and  recoveries. 

And,  first,  with  reference  to  the  barring  of  estates  tail , 
the  statute  provides  in  substance  as  follows.  Every 
tenant  in  tail  (other  than  a  tenant  in  tail  after  pos- 
sibihty  of  issue  extinct),  whether  in  possession,  re- 
mainder, contingency,  or  otherwise,  has  full  power  to 
dispose  of  the  lands  entailed,  for  an  estate  in  fee  simple 
absolute,  or  for  any  less  estate,  as  against  all  persons 
claiming  under  the  estate  tail,  or  in  respect  of  any 
ulterior  estate,  including  the  Crown.  And  such  dis- 
position may  be  made  by  any  of  the  assurances  (a 
will  only  excepted)  which  would  have  sufficed  for  the 
purpose,  supposing  the  estate  to  have  been  a  fee  simple 
absolute  ;  but  the  disposition  must  be  an  actual  con- 
veyance, not  one  resting  in  contract  only,  and  must  be 
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enrolled  in  Chancery  (now  the  Central  Office)  within 
six  calendar  months  after  its  execution.  An  estate  tail 
in  lands  of  freehold  tenure  may  consequently  now  be 
barred  as  against  the  donor  himself,  the  issue  in  tail, 
and  all  others  in  remainder,  reversion,  or  other  expec- 
tancy, by  any  of  the  conveyances  (whether  at  Common 
Law  or  under  the  Statute  of  Uses)  which  have  been 
discussed  in  the  last  two  chapters  ;  always  supposing 
such  conveyance  to  be  by  deed,  and  that  the  deed  is 
duly  enrolled  within  the  time  limited  in  that  behalf.  If 
the  enrolment  be  made  in  due  time,  the  deed  takes 
effect  from  the  execution  ;  but  a  subsequent  deed,  if 
first  enrolled,  will  be  entitled  to  priority. 

But  it  will  be  recollected,  that  though,  by  a  fine,  the 
issue  might  always  be  barred  at  pleasure,  a  common 
recovery  (which  alone  barred  those  in  remainder  or 
reversion)  was  ineffectual  when  suffered  by  a  tenant 
in  tail  not  having  an  estate  of  freehold  in  possession ; 
unless  he  obtained  the  concurrence  of  the  person  in 
whom  the  freehold  in  possession  was  vested.  It  was 
thought  desirable  to  preserve  this  distinction  for  the 
purjiose  of  affording  protection  to  family  settlements, 
in  which  it  is  usual  to  vest  in  the  parent  a  hfe  estate, 
and  to  limit  estates  in  remainder  to  the  sons  succes- 
sively in  tail,  expectant  on  the  determination  of  such 
hfe  estate.  Accordingly,  it  is  provided  by  the  Fines 
and  Recoveries  Act,  s.  34,  that  no  disposition,  by  a 
person  who  is  tenant  in  tail  under  a  settlement,  shall 
be  effectual  to  bar  any  person  but  those  claiming  by 
force  of  the  entail  (that  is  to  say,  the  issue  only)  ; 
unless  it  is  made  with  the  consent  of  the  '  protector  of 
the  settlement.'  The  '  protector  of  the  settlement  ' 
is,  in  the  absence  of  any  express  provision  in  the 
settlement  appointing  another  person  to  the  office  of 
protector,  the  person  who  is,  by  virtue  of  the  same 
settlement,  tenant  of  the  first  beneficial  interest  of 
freehold,  legal  or  equitable,  or  for  years  determinable 
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on  a  life  or  lives,  prior  to  the  estate  tail.  It  is  material 
to  remark,  that  this  provision  is  expressly  confined  to 
the  case  where  the  prior  estate  is  created  by  the  same 
settlement  as  the  entail  ;  on  the  other  hand,  the  fact 
that  the  person  entitled  under  the  settlement  to  such 
estate  has  alienated  his  own  interest  therein,  does  not 
deprive  him  of  his  position  as  'protector '  (s.  22).  But 
although,  in  the  absence  of  express  provision,  the 
tenant  of  the  first  freehold  or  quasi-freehold  interest 
under  the  settlement  is  the  protector,  yet  the  settlor 
himself  may,  in  the  settlement  creating  the  entail, 
appoint  any  person  or  persons  in  esse  (not  exceeding 
three  in  number)  to  act  in  the  capacity  of  protector 
(the  tenant  of  the  prior  estate  being  included  in  the 
number  or  not,  at  the  pleasure  of  the  settlor),  and 
may  also  insert  in  the  settlement  a  power  for  the 
substitution  of  others,  in  the  event  of  the  death  or 
retirement  of  those  originally  nominated  (s.  32). 

But  the  Act  provides  specifically  (ss.  26-28,  31),  that 
a  lessee  at  a  rent,  or  anyone  entitled  as  dowress,  bare 
trustee,  heir,  executor,  administrator,  or  assign,  shall 
not,  as  such,  be  deemed  the  protector. 

When  the  person  who  would  otherwise  be  protector 
is  incompetent  by  reason  of  insanity,  the  Lord  Chan- 
cellor (or  other  person  deputed  to  exercise  the  royal 
functions  with  respect  to  idiots  and  lunatics)  is  to 
become  protector  in  his  stead  ;  and  where  he  who 
would  otherwise  be  protector  is  disabled  by  treason  or 
felony,  the  office  is  vested  in  the  Chancery  Division,  to 
which  latter  jurisdiction  it  is  also  confided  in  some 
other  particular  cases.  A  married  woman  is  competent 
to  be  protector  ;  and  if  the  prior  estate,  in  respect 
of  which  she  becomes  so,  is  held  by  her  to  her  sej^arate 
use,  she  is  to  hold  the  office  independently  of  her  hus- 
band. But  where  the  estate  is  not  so  held,  she  acts 
in  conjunction  with  him  only.  One  of  the  very  few 
surviving   disabilities   of   an    alien,   in   the   realm   of 
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private  law,  is  the  rule  that  he  or  she  cannot  be 
appointed  protector  of  a  settlement  of  English  land 
(s.  32) ;  though  it  is  not  clear  that  an  alien  who,  in 
fact,  is  beneficial  owner  of  the  first  freehold  interest 
under  a  settlement  which  makes  no  special  appoint- 
ment of  a  protector,  is  not,  i'pso  jure,  protector  of  the 
settlement. 

It  is  important  to  note,  that  the  office  of  protector 
is  in  every  case  of  a  purely  discretionary  character  ;  so 
that  the  protector  is  absolutely  free  from  all  control 
in  its  exercise,  and  cannot,  even  by  his  own  previous 
agreement,  fetter  his  free  agency  in  this  respect  (ss.  36, 
37).  And  lastly,  with  regard  to  the  consent  which  it 
is  thus  absolutely  in  his  power  to  grant  or  to  withhold, 
that  consent  may  be  given  either  by  the  same  instru- 
ment which  makes  the  disposition,  or  by  a  separate 
one  to  be  executed  on  or  before  the  same  day  as  the 
other,  and  to  be  duly  enrolled.  When  once  given,  the 
consent  cannot  be  revoked  (ss.  42,  44,  46).  The  fact 
that  the  tenant  in  tail  dies  after  executing  the  disen- 
tailing deed,  does  not  prevent  the  protector  subse- 
quently executing  the  deed,  and  so  making  it  effectual 
{Whitmore-Searle  v.  Whitmore-Searle  [1907]  2  Ch.  332). 

Where  an  assurance  is  executed  by  a  tenant  in  tail, 
in  such  form  and  with  such  attendant  ceremonies  as 
the  statute  requires,  it  passes  an  indefeasible  estate  in 
fee  simple  absolute,  or  for  fife,  or  years  or  otherwise, 
according  to  the  nature  of  the  limitation,  and  destroys 
all  remainders  and  executory  interests  limited  after  or 
in  defeasance  of  the  estate  tail  ;  though  not,  of  course, 
any  interest  prior  to  the  estate  tail.  If,  however,  it  be 
executed  without  the  consent  of  the  protector,  in  a  case 
where  a  protector  exists,  its  effect  is  only  to  bar  the 
tenant  and  the  issue  in  tail,  or,  in  other  words,  to  create 
a  '  base  fee  '  ;  and  the  rights  of  other  persons  claiming 
in  expectancy  on  the  estate  tail  are  in  that  case  not 
affected  (ss.  15,  34).     It  is,  however,  in  the  power  of  the 
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tenant  in  tail,  in  such  a  case,  by  afterwards  obtaining 
the  consent  of  the  protector,  and  making  a  new  dis- 
position thereon,  or  by  confirming  his  former  disposi- 
tion when  the  protectorship  has  ceased,  to  enlarge 
such  base  fee  into  a  fee  simple  absolute  (ss.  19,  35). 
And  in  the  particular  case  when,  for  want  of  the 
protector's  consent,  such  base  fee  is  created,  and  the 
immediate  remainder  or  reversion  in  fee  happens  also 
to  become  united  in  the  same  person  with  the  base  fee, 
the  latter  will,  without  any  such  consent  or  new  dis- 
position, enlarge  into  a  fee  simple  absolute  (s.  39). 
Finally,  by  the  Real  Property  Limitation  Act,  1874,  s.  6, 
when  a  person  is  in  possession  of  a  base  fee  for  twelve 
years  after  the  original  tenant  in  tail  might  have  barred 
the  remainders  upon  it  without  the  consent  of  anyone, 
the  base  fee  becomes  a  fee  simple. 

It  is  a  curious  and,  perhaps,  not  very  practical  point, 
that  a  conveyance  without  enrolment  by  the  tenant  in 
tail,  e.g.,  an  ordinary  conveyance  by  deed,  gives  the 
grantee  not  (as  might  have  been  supposed)  an  estate 
fur  autre  vie,  but  a  fee  simple,  determinable,  imme- 
diately upon  the  death  of  the  tenant  in  tail,  by  entry  of 
the  heir  in  tail  [Hankey  v.  Martin  (1883)  49  L.  T.  560). 
Under  the  old  system,  a  feoffment  could  have  worked 
a  discontinuance,  which  deprived  the  issue  in  tail  of 
their  right  of  entry.  But,  of  course,  no  feoffment  has 
now  a  tortious  operation  (pp.  345-346). 

More  important  is  it  to  remember,  that  the  disen- 
tailing powers  conferred  by  the  Fines  and  Recoveries 
Act,  1833,  are  conferred  only  on  actual  tenants  in  tail, 
i.e.,  upon  persons  in  whom  an  estate  tail  is  actually 
vested,  or,  at  least,  to  whom  it  is  actually  Umited  on 
contingency,  in  possession  or  remainder.  The  '  heir  in 
tail,'  i.e.,  the  person  who,  if  the  actual  tenant  in  tail 
were  to  die  without  barring  the  entail,  would  succeed 
to  the  estate,  has,  contrary  to  popular  behef,  no  sort 
of  power  to  disentail,   or  even  to  give  or  withhold 
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his  consent  to  a  disentailing  assurance.  The  popular 
expression,  '  cutting  off  the  entail  with  the  consent  of 
the  heir,'  however  correct  it  may  be  in  some  countries, 
e.g.,  Scotland,  is  absolutely  misleading  when  appUed  to 
English  law.  What  really  happens  in  the  cases  thus 
described  is,  not  that  the  father  '  cuts  off  the  entail ' 
with  the  consent  of  his  eldest  son,  but  that  the  eldest 
son,  the  tenant  in  tail  in  remainder,  '  cuts  off  the  entail ' 
with  the  consent  of  his  father  (the  '  protector  of  the 
S3ttlement '). 

It  is  not  only  on  legal  estates  that  an  assurance  under 
the  statute  in  question  will  operate,  nor  in  respect  of 
these  only  that  its  operation  was  required.  It  is  indeed 
generally  true,  that  an  equitable  interest  will  pass  by 
any  instrument  sufficient  to  indicate  the  intention  of 
the  grantor  ;  but  such  interests  when  entailed  are 
exceptions  from  this  rule,  and  cannot  be  transferred 
except  by  the  appropriate  methods.  It  was,  in  fact, 
the  practice,  before  the  Fines  and  Recoveries  Act  was 
passed,  to  convey  entailed  equitable  interests  through 
the  medium  of  fines  and  recoveries  ;  which,  though 
always  transacted  in  a  common  law  court,  were  con- 
sidered in  Equity  as  legitimate  assurances  for  the 
purpose.  Thus,  if  lands  were  given  to  the  use  of  A.  in 
fee,  in  trust  for  B.  in  tail,  with  remainder  over,  a  fine 
levied  or  recovery  suffered  by  B.  was  recognized  in 
the  courts  of  Equity  as  a  bar  of  his  equitable  interest, 
to  the  extent  to  which  the  same  assurance  would 
have  operated  on  a  legal  estate  of  the  same  descrip- 
tion. And  by  the  statute  of  1833,  a  similar  effect 
now  belongs  to  the  substituted  assurance  ;  the  word 
'  estate  '  being  used  throughout  the  Act  to  express 
an  interest  in  equity,  as  well  as  at  law  (s.  1). 

The  statute  is  also  framed  to  take  effect  not  only  on 
actual  entails,  but  upon  money  liable  to  be  converted 
into  land  ;  as  where  trustees  are  directed  to  invest 
money  in  land,  which,  when  purchased,  is  to  be  settled 
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in  tail.  For,  with  respect  to  trusts  of  this  description, 
the  statute  enacts  (s.  71),  that  its  provisions  shall  be 
appUcable  (so  far  as  circumstances  will  permit)  to  the 
moneys  so  to  be  invested,  in  the  same  manner  as  they 
would  apply  to  the  lands  to  be  purchased,  supposing 
the  same  to  be  actually  purchased  and  settled  conform- 
ably to  the  trust.  But  a  disposition  of  such  moneys 
by  the  tenant  in  tail  must  be  made,  not  by  a  conveyance 
appropriate  to  the  passing  of  the  realty,  but  by  a  deed 
of  assignment  inrolled  in  Chancery  (now  the  Central 
Office)  within  six  calendar  months  after  its  execution. 

Where  an  infant  is  tenant  in  tail  in  possession,  and 
the  Court  makes  a  vesting  order  under  the  Trustee 
Act,  1893,  ss.  31,  32,  50,  or  appoints  some  person  to 
convey  the  estate  of  the  infant,  the  effect  is  to  bar  the 
estate  tail  and  remainders  over  ;  for  the  order  vests 
the  land  for  such  estate  as  the  infant,  if  of  full  age, 
could  convey. 

The  Fines  and  Recoveries  Act,  1833,  also,  as  we  have 
said,  deals  with  conveyances  by  married  women  :  a 
subject  which  is  historically  connected  with  disentailing 
assurances  only  by  reason  of  the  fact,  that  a  fine  was 
also  the  appropriate  mode  of  binding  a  married  woman's 
interest.  For,  at  the  Common  Law,  as  we  have  seen 
(pp.  317-318),  a  married  woman  was  incapable  of  binding 
herself  by  a  conveyance  in  pais.  In  the  case  of  con- 
veyance by  fine,  however,  where  the  Court  could  satisfy 
itself  that  she  was  acting  of  her  own  free  will,  the  same 
objections  did  not  exist.  And  although,  as  has  been' 
explained,  owing  to  recent  changes  in  the  law,  a  married 
woman  can  now  generally  convey  as  a  feme  sole,  yet 
there  are  a  few  occasions  on  which  it  is  necessary 
for  her  to  resort  to  the  provisions  of  the  Fines  and 
Recoveries  Act,  1833.  Wherefore  it  is  important  to 
know  that  the  statute  provides  (s.  77),  generally,  that 
a  married  woman  shall  be  as  competent  as  if  she  were 
a  feme  sole,  to  dispose  by  deed  of  lands  of  any  tenure. 
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or  of  money  subject  to  be  invested  in  the  purchase  of 
lands,  and  also  to  extinguish  any  estate  which  she 
(or  she  and  her  husband  in  her  right)  may  have,  or 
any  power  which  may  be  vested  in  her,  in  regard  to 
lands  or  to  money  of  that  description  ;  provided  that 
her  husband  shall  concur  in  the  deed,  and  provided 
also  that,  upon  the  execution  thereof,  or  at  some  time 
afterwards,  she  shall  produce  the  deed  and  acknowledge 
it  before  the  proper  authorities  (s.  79). 

Such  acknowledgment  may  be  taken  either  before  one 
of  the  Judges  of  the  High  Court  (s.  80),  or  before  one 
of  the  Commissioners  from  time  to  time  appointed  for 
that  purpose  (Conveyancing  Act,  1882,  s.  7),  or  before 
a  Judge  of  a  County  Court  (County  Courts  Act,  1881, 
s.  184).  It  is  the  duty  of  such  authorities,  before  they 
receive  her  acknowledgment,  to  examine  the  woman 
apart  from  her  husband,  in  order  to  ascertain  her  free 
and  voluntary  consent  ;  and,  in  the  absence  of  such 
consent,  the  acknowledgment  is  to  be  rejected,  and  the 
deed  becomes  void,  as  far  as  relates  to  her  execution. 
Supposing  the  acknowledgment,  on  the  other  hand, 
to  be  received,  a  memorandum  of  the  fact  is  written 
at  the  foot  or  in  the  margin  of  the  deed,  and  the  matter 
is  therewith  complete ;  no  certificate  or  affidavit,  or 
any  recording  of  either,  being  required. 

When  the  object  of  the  disposition  is  to  bar  the 
estate  tail  of  a  married  woman,  the  same  course  of 
proceeding  is  to  be  observed  as  in  the  case  of  other 
tenants  in  tail ;  and  the  ceremony  of  acknowledgment 
is  superadded.  By  the  provisions  of  a  later  enact- 
ment (Real  Property  Act,  1845,  s.  7),  a  married  woman 
is  now  empowered  to  disclaiin,  or  refuse,  an  estate,  by 
deed  acknowledged,  in  cases  in  which  she  cannot  do 
so  as  a,  feme  sole. 

The  Court  is  also  empowered  (s.  91),  by  order  made 
in  a  summary  way  upon  the  apphcation  of  a  wife, 
and  upon  such  evidence  as  to  the  Court  shall  seem 
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meet,  to  dispense  (in  every  case  where  it  shall  appear 
reasonable  to  do  so)  with  the  concurrence  of  her 
husband  in  her  acts,  whether  in  barring  an  estate  tail, 
or  in  executing  a  deed  for  any  other  purpose  ;  saving 
nevertheless  such  rights  as  the  husband  may  have 
independently  of  the  Act. 

The  Fines  and  Recoveries  Act  dealt  only  with  land  ; 
but  a  statute  of  later  date,  viz.,  the  Reversionary 
Interests  Act,  1857,  s.  1,  enabled  a  married  woman  to 
dispose  (with  certain  exceptions)  of  her  future  interests 
in  personalty,  and  release  any  power  vested  in  her  with 
regard  to  personal  estate,  by  deed  acknowledged  under 
the  Fines  and  Recoveries  Act,  1833  ;  and  this  later 
Act  will  still  apply  where  a  married  woman  has  not 
power  to  ahenate  as  a  feme  sole.  There  was  no  scope 
for  a  similar  enactment  in  the  case  of  a  married  woman's 
personalty  in  possession,  which,  by  the  Common  Law, 
passed  to  her  husband  jure  mariti,  and  could  not, 
therefore,  be  aUenated  by  her. 


NOTE  ON  AUTHORITIES. 

[The  subject  of  the  above  cJiupter  is  not  of  great  practical  importance  ; 
but  the  student  should  make  himself  familiar  with  the  leading  sections  of 
the  Fines  and  Recoveries  Act.  The  law  is  summarised  in  jyp.  563- 
571  of  the  "  Digest  of  English  Civil  Law.''  A  brief  account  of  fines 
and  recoveries  will  be  found  in  "  A  Short  History  of  English  Law," 
by  the  editor,  at  pj).  113-119.] 


(    394    ) 


CHAPTER  XXII. 

COVENANTS   RUNNING   WITH   THE   INHERITANCE. 


It  seems  desirable,  in  view  of  the  growing  importance 
of  this  subject,  to  devote  a  special  chapter  to  it. 
The  subject,  besides  being  important,  is  by  no  means 
easy  ;  and  the  student  who  does  not  seriously  make 
an  effort  to  grasp  its  rules  and  principles,  is  always 
hable  to  fall  into  grave  errors,  which  may  cost  him 
dear.  And,  as  in  so  many  other  cUfficult  problems 
of  Enghsh  Law,  a  glance  at  the  history  of  the  subject 
is  the  easiest  approach  to  a  solution. 

We  have  to  start  with  the  fact,  that  a  covenant  is  a 
contract,  and  that  one  of  the  elementary  principles 
of  the  Law  of  Contract  is,  that  (apart  from  special 
exceptions)  a  contract  can  only  be  enforced  by  persons 
who  are  parties  to  it.  The  attitude  of  the  Common 
Law  towards  the  attempted  assignment  of  choses  in 
action,  which  will  be  discussed  later  in  this  volume 
(pp.  589-590),  and  which,  of  course,  was  reflected  upon 
the  alienation  of  contractual  rights,  intensified  this 
elementary  principle.  Substantially  speaking,  there 
was  but  one  serious  exemption  from  it  till  the  end  of 
the  sixteenth  century  ;  for,  of  course,  the  fact  that 
an  executor  or  administrator,  or  even  the  Crown, 
was  allowed  to  enforce  a  contract  made  by  the 
deceased  or  a  Crown  debtor,  did  not  really  affect 
the  principle. 

The  one  serious  exemption  referred  to  is  striking 
and  important.     It  occurs  in  the  case  of  leases,  where, 
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as  we  have  seen  (pp.  357-358),  even  the  Common  Law 
allowed  alienation,  not  merely  of  the  lessee's  estate,  but 
of  his  rights  and  liabilities  under  the  stipulations  of 
the  lease.  Further  than  that,  the  mere  fact  that  the 
aUenee  acquired  the  estate,  whether  by  assignment 
inter  vivos  or  by  will,  subjected  him,  during  the  con- 
tinuance of  his  ownership,  to  the  liabihties,  and  gave 
him  the  rights  (so  far  as  these  rights  and  habihties 
touched  and  concerned  the  land)  of  the  original  lessee. 

Thus  was  estabhshed  the  principle  that,  in  addition 
to  '  privity  of  contract,'  privity  of  estate  would 
operate  to  make  a  contract  binding  and  enforceable. 
The  lessee's  assign  became  liable  to  the  lessor,  not 
because  he  had  entered  into  a  contract  with  him  (the 
lessor),  but  because  they  were  connected  by  tenure,  i.e., 
the  lessee's  estate  was  derived  out  of  that  of  the  lessor. 
But,  as  we  have  also  seen  (pp.  358-359),  it  needed 
an  express  Act  of  ParUament  to  make  this  doctrine 
apply  to  assignees  of  the  lessor,  i.e.,  to  successive 
reversioners. 

The  law  as  it  was  left  by  the  passing  of  the  Covenants 
Act  of  1540  may  be  said  to  have  remained,  substantially 
unaltered,  for  three  hundred  years.  Then,  in  the  year 
1845,  was  passed  one  of  the  most  important  statutes 
ever  enacted  on  the  subject  of  Land  Law  ;  and,  in 
section  5  of  the  Real  Property  Act,  1845,  it  was  pro- 
vided, that  a  person  not  named  as  a  party  to  an 
indenture  (the  necessary  form  of  a  conveyance  con- 
taining covenants)  might  take  the  benefit  of  a  condition 
or  covenant  thereunder,  respecting  any  tenements  or 
hereditaments.  Aj)parently,  the  full  force  of  this 
enactment  was  not  perceived  for  some  years  after  its 
passing  ;  for  it  was  not  until  the  year  1900  [Rogers  v. 
Hosegood  [1900]  2  Ch.  388)  that  it  seems  to  have  been 
decided  by  the  Courts  that  it  gave  the  assignee  a 
title  at  law  (as  distinct  from  equity)  to  sue  upon 
covenants  in  an  indenture,  intended  for  his  benefit, 


396   BK.  II.  THE  LAW  OF  PROPERTY. — PT.  1.  tN  LAND. 

even  though  there  was  no  privity,  either  of  contract  or 
of  estate,  between  him  and  the  covenantor.  That  is 
to  say,  for  example,  that  if  A.,  the  owner  in  fee  simple 
of  Blackacre,  sells  part  of  it  in  fee  simple  to  B.,  at  the 
same  time  covenanting  with  B.,  for  the  benefit  of  B. 
and  all  future  owners  of  the  part  conveyed  to  B.,  that 
he  (A.)  will  neither  open  nor  allow  to  be  opened  on  the 
part  of  the  land  retained  by  him  (A.)  any  pubUc-house, 
shop,  warehouse,  or  other  business  premises,  then  a 
purchaser  from  B.,  whether  or  not  he  was  aware  of  the 
existence  of  the  covenant  when  he  bought,  can  obtain 
an  injunction  against  A.,  if  A.  attempts  to  open  a 
pubUc-house  on  his  land.  And  yet,  there  is,  obviously, 
neither  privity  of  estate,  nor  of  contract,  between 
A.  and  the  purchaser  from  B.  This  important  doctrine 
was  developed  still  further,  and  attributed  to  the 
right  source,  in  the  somewhat  later  case  of  Dyson  v. 
Forster  [1909]  A.  C.  98. 

Meanwhile,  another  important  development  had 
been  going  on  with  regard  to  the  liability  under  similar 
covenants  ;  and  this  development,  having  taken  place 
under  the  auspices  of  courts  of  Equity,  has  been 
throughout  based  on  equitable  principles.  The  leading 
case  is  Tulk  v.  Moxhay  (IS-tS)  11  Beav.  571.  In 
that  case,  the  plaintifE,  at  one  time,  apparently, 
the  owner  of  the  whole  of  Leicester  Square,  sold  the 
garden  in  the  centre  of  it  to  the  defendant's  predecessor 
in  title,  taking  from  the  purchaser  in  the  conveyance 
a  covenant  to  keep  the  garden  in  its  then  condition, 
"  in  an  open  state  and  uncovered  with  any  buildings," 
not  to  cut  down  the  trees,  nor  to  remove  or  deface  the 
equestrian  statue  in  the  centre,  and  other  things. 
The  plaintiff,  apparently,  still  retained  considerable 
interest  in  the  land  surrounding  the  garden  ;  and, 
though  the  title  to  the  garden  had  passed  through 
several  hands  before  reaching  those  of  the  defendant, 
who  was  a  purchaser  for  value,  yet,  inasmuch  as  he  the 
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defendant  honestly  admitted  that,  Avhen  he  agreed  to 
purchase  the  garden,  he  was  aware  of  the  existence  of 
the  covenant  with  the  plaintiff,  the  latter  was  held  en- 
titled to  an  injunction  restraining  him  (the  defendant) 
from  converting  or  treating  the  garden  in  a  manner 
inconsistent  with  the  use  of  it  as  an  open  garden  and 
pleasure  ground — i.e.,  from  building  upon  it.  Thus 
was  established  the  great  doctrine,  that  while  the 
burden  of  a  covenant  cannot  be  made  to  '  run  with  the 
inheritance '  at  law,  yet  that  it  may  bind  in  equity  any 
future  acquirer  of  the  covenantor's  land  who  acquires 
even  the  legal  estate  in  that  land,  either  gratuitously, 
or  with  notice  (express,  impHed,  or  imputed)  of  the 
covenant. 

But  this  important  doctrine  is  hedged  about  by 
several  qualifications,  the  absence  of  any  one  of  which 
is  fatal  to  the  plaintiff's  case.  We  must  consider  these 
qualifications  with  some  care. 

1.  In  the  first  place,  no  covenant  will  bind  the 
inheritance,  even  in  equity,  unless  it  was  intended  to 
do  so  ;  and  there  are  two  ways  by  which  such  an  in- 
tention may  be  inferred.  One,  and  the  most  usual,  is 
by  examining  the  language  of  the  covenant  itself. 
Such  covenants  are  frequently  made  by  the  covenantor 
with  the  covenantee,  with  the  express  object  of  binding , 
'  so  far  as  the  rules  of  law  and  equity  will  permit, ' 
not  only  the  covenantor,  but  all  persons  purchasing 
the  land  in  respect  of  which  the  covenant  imposes  a 
burden,  and  for  the  benefit  of  all  future  owners  of  the 
land  intended  to  be  benefited  by  the  covenant.  In 
such  a  case,  there  can,  of  course,  be  no  doubt  about  the 
intention  of  the  parties  ;  and  such  an  intention  may 
also  be  read  into  less  direct  language.  This  is,  in 
effect,  one  of  the  few  cases  in  which  the  addition  of 
the  words  '  heirs,  executors,  administrators,  and 
assigns,'  and  similar  forms,  have  any  real  value. 
But  the  case  of  Benals  v.  Cowlishaw  (1878)  9  Ch.  D.  125, 
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shows  that  even  the  presence  of  piich  words  will  not 
necessarily  make  a  covenant  '  run.' 

The  other  way  by  which  the  existence  of  an  intention 
to  make  a  covenant  run  with  the  inheritance  can  be 
inferred,  is  by  establishing  the  existence  of  what  is 
known  as  a  '  building  scheme.'  If  the  owner  of  a  large 
estate  lays  it  out  on  a  definite  plan,  and  takes  from 
purchasers  of  some  of  the  plots  covenants  by  which 
they  undertake  not  to  use  the  plots  purchased  by  them 
in  a  particular  manner,  such  covenants  will  be  deemed 
to  have  been  taken  for  the  benefit,  not  merely  of  the 
vendor,  but  of  other  purchasers  of  lots  in  the  estate, 
more  particularly  if  such  other  purchasers  are  in  fact 
called  upon  to  enter  into  similar  covenants.  The 
classical  modern  case  on  the  subject  is  Elliston  v. 
Readier  [1908]  2  Ch.,  at  p.  384,  in  which  the  late  Lord 
Parker  (then  Mr.  Justice  Parker)  laid  down  the  four 
essentials  to  the  proof  of  a  '  building  scheme.'  These 
essentials  are  : — 

(i)  that  the  plaintiff  and  the  defendant  (in  the 
action  on  the  covenant)  acquired  from  a 
common  vendor  ; 

(ii)  that  such  vendor  (or  his  predecessor  in  title) 
had,  prior  to  the  sale  to  either  party,  laid  out 
land,  including  the  land  of  both  parties,  under 
a  scheme  intended  to  affect  both  ; 

(iii)  that  such  a  scheme  was  intended  for  the  benefit 
of  purchasers  of  all  the  lots  sold  ; 

(iv)  that  both  parties,  or  their  predecessors  in  title, 
purchased  on  that  footing. 

The  case  is  remarkable,  not  only  for  its  scientific 
statement  of  the  rules,  but  for  the  fact  that  the  cove- 
nants which  were  successfully  enforced  had  never 
actually  been  executed,  being  merely  engrossed  in  a 
document  of  which  both  parties  were  aware,  and  which 
was,  in  fact,  treated  as  executed.     On  the  other  hand, 
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it  should  again  be  remembered,  that  the  mere  fact  that 
a  pm^chaser  knows  of  the  existence  of  a  covenant  when 
he  pays  his  money,  or  that  the  observance  of  such  a 
covenant  would  benefit  the  plaintiff,  is,  in  itself,  no 
reason  whatever  for  making  a  covenant  'run,'  if  it  was 
not  originally  intended  to  bind  the  defendant  and  benefit 
the  plaintiff  {Wille  v.  St.  John  [1910]  1  Ch.  325). 

2.  In  the  second  place,  only  a  very  special  kind  of 
covenant  will  bind  the  inheritance,  viz.,  a  covenant 
restricting  the  user  of  the  covenantor's  land.  Ap- 
parently, provided  this  condition  is  fulfilled,  there 
are  no  limits  to  the  extent  and  nature  of  the  restric- 
tions involved — a  point  which  may,  some  day,  have 
to  be  considered  by  the  Courts  in  the  pubUc  interest. 
But  no  positive  covenant,  i.e.,  a  covenant  involving 
outlay  by  the  covenantor,  and  a  fortiori,  no  covenant 
affecting  land  not  connected  with  the  land  of  the 
covenantor,  can  be  made  to  run  with  the  inheritance. 
The  leading  case  on  the  former  point  is  Austerherry  v. 
Corporation  of  Oldham  (1885)  29  Ch.  D.  750,  in  which 
(though  the  facts  are  complicated)  the  defendants  had 
acquired  land  formerly  belonging  to  a  person  who  had 
covenanted  to  lay  out  roads  and  incur  other  expendi- 
ture for  the  benefit  of  the  plaintiff's  land,  and  were  held 
not  Uable  to  perform  the  covenant,  though  they  ac- 
quired with  knowledge  of  it.  This  branch  of  the  rule 
is  sometimes  quoted  as  an  illustration  of  the  alleged 
maxim  that :  "  Equity  never  compels  a  man  to  put  his 
"  hand  in  his  pocket,"  a  maxim  which,  to  Chancery 
suitors,  has  a  somewhat  ironical  sound.  The  truth  is, 
that  Equity,  being  the  sole  supporter  of  this  class  of 
covenants,  and  having,  in  1848,  no  power  to  award 
damages,  was  compelled  to  Hmit  its  help  to  the  granting 
of  an  injunction,  a  remedy  obviously  unsuitable  for 
the  enforcement  of  a  positive  covenant.  Equity  has 
now,  however,  power  to  award  damages  as  an  alter- 
native remedy,  and  will  do  so  in  suitable  cases,  e.g., 
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where  the  plaintiff  has  stood  bj^  and  allowed  the 
defendant  to  incur  expense  in  building  contrary  to  the 
covenant,  and  the  loss  to  the  plaintiff  is  small  {Bayers 
V.  Collier  (1884)  28  Ch.  D.  103). 

But  in  this  connection  it  must  be  remembered,  that, 
in  accordance  with  well-estabhshed  principles,  Equity 
looks,  not  at  the  form  but  at  the  meaning  of  the  cove- 
nant, and  that  a  covenant  positive  in  form  may  be 
negative  or  merely  restrictive  in  substance,  as  in  the 
leading  case  of  Tulk  v.  Moxhay,  above  referred  to. 
The  test,  as  we  have  said,  is :  Will  the  observance  of 
the  covenant  involve  expenditure  ?  If  it  does,  it 
cannot  be  enforced,  except,  of  course,  against  the 
original  covenantor. 

3.  A  plaintiff  cannot  enforce  a  covenant  of  the  kind 
now  being  discussed,  unless  he  has  a  definite  interest 
in  its  observance,  i.e.,  he  has  some  land  the  value 
or  convenience  of  which  would  be  enhanced  by  such 
observance.  This  restriction  does  not,  probably, 
apply  where  there  is  real  '  privity  of  contract,'  i.e., 
where  the  plaintiff  is  the  original  covenantee  and  the 
defendant  the  original  covenantor  or  his  personal 
representative.  But  to  allow  a  person  who  was 
not  a  party  to  a  restrictive  covenant,  nor  materially 
interested  in  its  observance,  to  hold  it  in  terrorem 
over  the  head  of  the  covenantee  or  his  successor  in 
title,  would  be  contrary  to  sound  public  poHcy  as  well 
as  to  equitable  principles. 

4.  Still  more  is  it  necessary  to  emphasize  the  rule 
that  no  owner  of  land  can  be  restrained  on  the  principle 
enunciated  in  Tulk  v.  Moxhay,  unless  he  is  either  a 
'  volunteer '  {i.e.,  has  acquired  his  land  by  gift),  or  has 
acquired  it  with  notice  of  the  covenant.  At  least,  this 
is  so  as  regards  legal  owners.  It  seems  a  httle  doubtful 
whether  a  purchaser  with  a  merely  equitable  title  could 
not  be  made  hable,  even  though  he  bought  without 
notice ;    for,    in    such    a   case,    the    covenantee  has 
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an  earlier  equity;  and,  between  equities,  qvi  'prior  est 
tempore,  potior  est  jure. 

But  equally  necessary  is  it  to  remember,  that  the 
equitable  doctrine  of  notice  is  very  strict,  and  covers 
not  merely  cases  in  which  a  purchaser  did  in  fact  know 
of  the  covenant  when  he  bought  ('express  notice'), 
but  also  cases  in  which  he  would  have  known  had  he 
taken  reasonable  precautions  ('constructive'  or  '  im- 
pUed '  notice),  and  cases  in  which  the  purchaser's 
advisers  knew  or  ought  to  have  known,  from  facts 
coming  to  Hght  or  which  would  have  come  to  light  if 
due  precautions  had  been  taken,  in  the  course  of  trans- 
action of  the  purchase,  of  the  existence  of  the  covenant. 
A  strildng  illustration  of  this  doctrine  appears  in  the 
case  of  Nishefs  and  Potts'  Contract  [1906]  1  Ch.  386, 
previously  referred  to,  where  a  purchaser  who  acquired 
title  merely  by  adverse  possession  was  held  affected  by 
notice  of  a  covenant  which  he  would  have  discovered, 
had  he  purchased  the  land  in  the  ordinary  way,  and 
properly  investigated  the  title.  But  it  is  also  im- 
portant to  observe  that,  once  the  land  gets  into  the 
hands  of  a  bond  fide  purchaser  for  value  without  notice, 
he  can  give  a  clear  title  to  a  purchaser  from  him,  even 
though  the  purchaser  has  full  notice  of  the  covenant ; 
unless,  perhaps,  where  the  second  purchaser  was  the 
original  covenantor  [Wilkes  v.  Spooner  [1911]  2  K.  B. 
473). 

The  doctrine  of  '  notice,'  as  it  affects  the  person  who 
sets  up  a  legal  estate,  acquired  ho7id  fide  and  for  value, 
against  the  owner  of  a  prior  equitable  interest,  has 
been  previously  referred  to ;  and  it  affects  so  seriously 
the  owners  of  all  equitable  rights,  that  a  little  fuller 
explanation  of  it  may  be  desirable. 

It  has  been  said  above  that  notice,  for  this  purpose, 
may  be  either  [a)  actual,  (6)  constructive  or  implied, 
or  (c)  imputed. 

Actual  notice  is,  of  course,  a  pure  question  of  fact  ; 
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and,  if  cases  involving  it  were  tried  before  a  jury  (as 
they  sometimes  are),  woidd  be  matter  for  the  jury 
to  decide.  If  the  person  setting  up  the  legal  estate 
was,  in  fact,  acquainted  with  the  existence  of  the  prior 
equitable  interest,  when  he  paid  his  purchase-money, 
he  is  bound  by  it.  Complete  knowledge  is  not 
necessary  ;  it  is  sufficient  that  he  has  heard  or  seen 
enough  to  put  him  upon  enquiry. 

Constructive  or  implied  notice  is  much  more  a 
matter  of  law  ;  for  it  turns  upon  the  purchaser  having 
taken  those  precautions,  and  pursued  those  enquiries, 
which  the  law  considers  that  a  prudent  and  honest 
purchaser  ought  to  adopt.  It  is  not  easy  to  give  a 
complete  account  of  these  ;  but,  broadly  speaking, 
in  the  case  of  land,  at  any  rate,  the  purchaser,  to  be 
safe,  must  do  three  things. 

First,  he  must  investigate  the  title  to  the  property 
purchased  for  the  proper  number  of  years  prior  to  the 
date  of  his  contract  to  purchase.  This  is,  normally, 
forty  years  ;  but,  as  will  be  seen  on  referring  to  the  pas- 
sage (pp.  297-298)  deaUng  with  Preliminaries  of  Ahena- 
tion,  he  may  have  to  go  much  further  back  to  estabUsh 
a  '  good  root  of  title.'  And  there  are  special  cases  in 
which  the  period  is  longer  (Vendor  and  Purchaser  Act, 
1874,  s.  1).  The  severity  of  this  rule  is  manifest  from 
the  interpretation  put  upon  it  by  the  Courts,  not  only 
in  the  case  of  Nisbefs  and  Potts'  Contract,  before 
referred  to  (pp.  273-275),  but  in  the  case  of  Imray  v. 
Oakshette  [1897]  2  Q.  B.,  at  p.  229,  where  it  was  said 
by  the  Court,  that  even  the  fact  that  the  purchaser 
had  bound  himself  by  contract  not  to  seek  so  long  a 
title,  nay,  the  fact  that  he  was  even  forbidden  by 
statute  to  demand  so  long  a  title,  is  no  excuse  for  not 
binding  him  to  notice  all  that  he  would  have  dis- 
covered, had  he  investigated  for  the  proper  period. 

Second,  the  purchaser  must  inspect  the  land  itself  ; 
and,  whether  he  does  so  or  not,  he  is  held  to  have  had 
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notice  of  all  the  fcxcts  which  he  would  have  discovered 
had  he  so  inspected  it,  including  the  claims  of  persons 
in  possession  (Hiint  v.  Luck  [1902]  1  Ch.  428). 

Thirdly,  the  purchaser  must  examine  the  title-deeds 
of  the  property  purchased,  or  at  least  obtain  an  ap- 
parently satisfactory  explanation  of  why  they  are  not 
forthcoming.  Further  he  ought,  again  in  the  absence 
of  a  satisfactory  reason  to  the  contrary,  to  get  posses- 
sion of  the  title-deeds  on  completing  his  purchase. 
If  he  fails  to  do  either  of  these  things,  without  reason- 
able excuse,  he  will  be  held  to  be  affected  with  con- 
structive notice  of  all  that  he  would  have  discovered 
had  he  enforced  production  and  delivery  of  the  deeds 
{Oliver  v.  Hinton  [1899]  2  Ch.  464). 

The  doctrine  of  constructive  notice  has,  jDcrhaps, 
been  pushed  to  extremes  ;  and  there  are  signs  of  a 
reaction  against  it.  Thus,  in  Powell  v.  Browne  (1908) 
97  L.  T.  854,  it  was  held  that  a  person  who  purchased 
from  a  soHcitor-mortgagee,  without  enquiring  whether 
the  mortgagor,  who  was  a  client  of  the  mort- 
gagee, had  paid  off  the  mortgage  money  (which  in 
fact  was  the  case)  was  not  hable  to  the  mortgagor 
on  implied  notice  of  the  fact.  And,  in  the  well- 
known  case  of  JosejjJi  v.  Lyons  (1884)  15  Q.  B.  D.  280, 
the  purchaser  of  chattels  was  held  not  affected  by 
implied  notice  of  an  equitable  right  which  he  would 
probably  have  discovered  had  he  searched  the  Register 
of  Bills  of  kSale  in  the  seller's  name. 

The  doctrine  of  imputed  notice  has  also  received  a 
definite  check  in  recent  years.  Formerly,  a  purchaser 
was  held  to  be  affected  with  notice  of  any  fact  which 
was  either  actually  known  to  any  of  his  agents  (counsel, 
soUcitor,  broker,  etc.)  who  acted  in  the  purchase,  as 
well  as  of  any  fact  which  such  persons  might, 
with  due  diligence,  have  discovered,  whether  such 
knowledge  was  or  ought  to  have  been  acquired  in  the 
course  of  such  transaction,  or  not.     Thus,  for  example. 
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a  purchaser  who  employed  a  solicitor  who  in  fact  had 
known,  for  many  years,  of  the  existence  of  an  equitable 
charge  on  the  estate  purchased,  was  affected  with 
notice  of  the  charge,  even  though  the  sohcitor  had 
discovered  it  while  acting  for  a  totally  different  client. 
This  extreme  doctrine  has  now,  however,  by  s.  3  of 
the  Conveyancing  Act,  1882,  been  restricted  to  facts 
which  came  to  the  knowledge  of  the  purchaser's  counsel, 
solicitor,  or  other  agent,  as  such,  or  would  have  come 
to  the  knowledge  of  his  sohcitor  or  other  agent,  as  such, 
if  he  had  made  reasonable  enquiries  and  inspections. 

5.  Finally,  inasmuch  as  the  habihty  of  a  person  against 
whom  such  a  covenant  as  those  we  are  now  discussing 
is  enforced,  is  equitable  only,  it  has  long  been  settled, 
that  it  cannot  be  enforced  by  a  person  who  has  him- 
self acted  inconsistently  with  his  presumed  object  in 
attempting  to  enforce  the  covenant,  or  where  he  has 
acquiesced  in  previous  breaches  of  the  covenant.  Thus, 
for  example,  in  the  leading  case  on  this  point,  where  a 
plaintiff  seeking  to  enforce  a  covenant  against  building, 
had  himself  built  many  houses  on  the  land  supposed 
to  be  protected  by  the  covenant  (D.  of  Bedford  v. 
British  Museum  (1822)  2  My.  &  K.  552),  and  where  a 
plaintiff  who  professed  to  object  to  the  opening  of  a 
public-house  on  an  estate  had  himself  resorted  to  other 
pubhc-houses  on  the  same  estate  {Sayers  v.  Collier 
(1884)  28  Ch,  D.  103),  in  each  case  the  plaintiff  was 
refused  an  injunction.  But  there  is,  apparently,  an 
acute  difference  of  opinion  as  to  whether  the  mere 
fact  that  the  character  of  a  district  has  so  changed, 
apart  from  the  plaintiff's  conduct,  that  the  presumed 
object  of  the  covenant  can  no  longer  be  attained, 
justifies  the  Court  in  refusing  to  enforce  the  equit- 
able habihty  {Ives  v.  Brown  [1919]  2  Ch.  314  ;  Sobey 
V.  Saintshury  [1913]  2  Ch.  513).  Incidentally,  it 
may  be  remarked,  that  the  refusal  to  enforce  a  cove- 
nant where  the  plaintiff  has  acted  inconsistently,  is 
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not  quite  consonant  with  the  view  put  forward  in 
Rogers  v.  Hosegood  (pp.  396-396),  to  the  effect  that  the 
benefit  of  such  a  covenant  passes  to  the  purchasers 
from  the  covenantee  by  a  legal  title.  There  is  also  some 
little  doubt  whether  the  passing  of  the  benefit  is 
confined  to  restrictive  covenants,  at  least  where  the 
Real  Property  Act,  1845,  s.  5  (p.  395)  applies.  But 
clearly  no  positive  covenant  can  be  enforced  against  a 
purchaser  of  the  covenantee's  estate,  merely  as  such, 
even  though  he  bought  with  notice. 


NOTE  ON  AUTHORITIES. 

\It  is  not  easy  to  point  to  an  adequate  treatment  of  the  important 
subject  of  this  chapter  in  a  textbook.  The  law  on  the  subject  is,  hoW' 
ever,  summarised  in  the  "  Digest  of  English  Civil  Law,'"  pp.  802-807.] 


(     406     ) 


CHAPTER  XXIII. 

TITLE   TO    COPYHOLDS. 


We  come  now,  thiedly  and  lastl}^  to  the  class  of 
conveyances  which  depend  for  their  operation  upon 
local  custom,  as  distinguished  from  the  Common  Law 
and  from  statute.  And,  of  these,  practically  the  only 
examples  of  any  importance  are  conveyances  by  which 
copyhold  interests  are  created  or  transferred.  For,  as 
we  have  seen,  copyholds  were  expressly  excepted  from 
those  great  statutes  by  which  Common  Law  convey- 
ances have  been  modified  and  reduced  to  their  present 
shape  ;  and,  indeed,  it  is  a  rule  of  our  law,  that  copy- 
holds are  not  affected  by  general  expressions  in  an  Act 
of  Parhament,  even  though  they  are  not  expressly 
excepted.  At  least  this  is  so,  in  all  matters  touching 
the  mutual  rights  and  liabihties  of  lord  and  tenant 
(Heydon's  Case  (1584)  3  Rep.  7  a). 

This  chapter  will,  therefore,  really  be  concerned  with 
title  to  copyholds  ;  including  title  by  that  very  important 
process  of  enfranchisement,  which  recent  legislation 
has  striven  so  much,  not  with  complete  success,  to 
encourage. 

Any  attempt  to  transfer  the  legal  interest  in  a  copy- 
hold, either  for  an  estate  of  inheritance  or  for  hfe,  by 
any  freehold  assurance,  is  in  general  attended  with  no 
other  effect  but  to  occasion  a  forfeiture  to  the  lord. 
Yet,  by  the  lord's  hcence,  the  copyholder  may  by  a 
common  law  deed  demise  for  a  term  of  years,  and, 
even  without  his  hcence,  for  a  single  year.     And  custom 
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and  the  indulgence  of  the  law,  which  favours  liberty, 
also  allow  him  to  exercise  a  substantial,  though  in- 
direct, right  of  alienation  to  any  extent  whatever, 
whether  in  fee,  for  life,  or  for  years,  under  colour  of  a 
surrender  of  his  interest  to  the  lord,  and  an  admittance 
or  grant  by  the  latter,  de  novo,  to  the  tenant's  nominee  ; 
such  admittance  being  attended  with  those  ceremonies 
of  investiture  which  marked  in  former  days  the  original 
donation  of  a  fief.  Moreover,  under  the  express  pro- 
visions of  particular  statutes,  he  may,  even  by  a  common 
law  deed,  convey  the  whole  estate  in  the  copyhold 
tenement,  e.g.,  by  deed  poll  under  the  Lands  Clauses 
Act,  1845,  s.  95,  or  by  an  ordinary  deed  under  the 
Settled  Land  Act,  1882,  s.  20  (pp.  439-440).  It  is  to  be 
observed,  however,  that,  in  both  these  cases,  the  deed 
must  be  entered  or  noted  in  the  rolls  of  the  manor. 
And,  save  as  so  enabled  by  statute,  the  copyholder 
cannot  by  any  common  law  mode  of  assurance,  other 
than  by  his  will,  convey  the  copyhold  estate. 

The  nature  of  a  surrender  and  admittance,  inde- 
pendently of  recent  legislation,  was,  according  to  the 
customs  of  most  manors,  as  follows.  The  tenant  came 
to  the  steward  of  the  manor,  either  in  court,  or  (if  the 
custom  permitted)  out  of  court,  and  then,  by  delivering 
up  a  rod,  a  glove,  or  other  symbol,  as  the  custom 
directed,  resigned  into  the  hands  of  the  lord,  by  the 
hands  and  acceptance  of  his  steward,  or  to  the  other 
person  or  persons  authorized  by  the  custom  to  receive 
it,  all  his  interest  in  and  title  to  the  estate  ;  in  order 
that  the  same  might  be  again  granted  out  by  the  lord, 
to  such  persons  and  for  such  uses  as  were  named  in  the 
surrender,  and  as  the  custom  of  the  manor  would 
warrant.  And  upon  such  surrender,  the  lord,  by  his 
steward,  granted  the  same  land  again  to  the  surren- 
deror's nominee  (the  '  surrenderee  '),  to  hold  by  the 
antient  rents  and  customary  services,  and  thereupon 
admitted  the  surrenderee  as  tenant  of  the  copyhold. 
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according  to  the  form  and  effect  of  tlie  surrender,  by 
delivering  up  to  liim  the  rod,  or  glove,  or  other  article, 
as  the  symbol  of  corporal  seisin  of  the  lands  and 
tenements.  Upon  this  admission  the  surrenderee  paid 
a  fine  to  the  lord,  according  to  the  custom  of  the  manor. 

In  order  the  more  clearly  to  apprehend  the  natui-e  of 
this  peculiar  assurance,  let  us  take  a  separate  view  of 
its  several  parts,  the  surrender  and  the  admittance. 

1.  A  surrender  is  rather  a  manifestation  of  the 
aUenor's  intention,  than  a  transfer  of  any  interest  in 
possession.  For,  until  admittance  of  the  surrenderee, 
the  lord  taketh  notice  of  the  surrenderor,  as  his  tenant ; 
and  he  (the  surrenderor)  shall  receive  the  profits  of  the 
land  to  his  own  use,  and  shall  discharge  all  services 
due  to  the  lord.  And  the  lord  cannot  take  notice  of 
the  surrenderee  for  any  purpose.  Yet  the  interest 
remains  in  the  surrenderor,  not  absolutely,  but  siih 
modo  ;  for  he  cannot  pass  away  the  land  to  any  other, 
or  make  it  subject  to  any  other  encumbrance  than  it 
was  subject  to  at  the  time  of  the  surrender.  And  he 
is  considered  as  a  trustee  for  the  surrenderee,  who  has 
an  equitable  interest  capable  of  being  devised  or  other- 
wise assigned  ;  and  the  surrenderee  has  a  right  to  call 
upon  the  lord  to  admit  him,  and  in  the  event  of  his 
refusal  may  compel  him  to  do  so,  by  mandamus  or 
other  .appropriate  proceeding  in  the  High  Court  of 
Justice.  But  no  estate  whatever  is  vested  in  the 
surrenderee  as  copyhold  tenant,  before  admittance ;  and 
if  he  enters  he  is,  strictly  speaking,  a  trespasser.  And  if, 
on  such  entry,  he  surrenders  to  the  use  of  another, 
such  surrender  is  merely  void,  and  by  no  matter  ex 
post  facto  can  be  confirmed,  as  if  by  relation.  For, 
though  the  first  surrenderee  be  afterwards  admitted 
in  pursuance  of  the  original  surrender,  and  thereby 
acquire  a  sufficient  and  plenary  interest  as  absolute 
owner,  yet  his  surrender  to  another  previous  to  his 
own  admittance  is  absolutely  void  ah  initio ;  because,  at 
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the  time  of  such  surrender,  he  had  but  a  possibihty  of 
an  interest,  and  could  therefore  transfer  nothing  by  the 
purported  surrender,  while  no  subsequent  admittance 
can  make  an  act  good  which  was  ab  initio  void.  But 
an  unadmitted  devisee  may  now  make  an  effectual 
devise,  by  virtue  of  ss.  3  and  4  of  the  Wills  Act,  1837  ; 
his  devisee  paying  a  double  fine,  together  with  double 
fees  and  double  stamps. 

Surrenders  were  formerly  'presented  by  the  homage, 
or  general  body  of  the  freehold  tenants  of  the  manor, 
for  the  instruction  of  the  lord  and  the  other  tenants, 
and  were  not  fully  operative  until  such  presentation 
had  taken  place.  With  this  object,  they  were  always 
made  in  court,  i.e.,  the  court  of  the  manor,  in  the 
presence  of  the  homage,  who  afterwards  presented 
them.  But  presentment  is  now  unnecessary ;  the 
Copyhold  Act,  1894,  providing  (s.  84),  that  a  vahd 
admittance  of  copyholds  may  be  made  without  pre- 
sentment by  the  homage  of  the  surrender  or  other 
instrument  or  fact  on  which  it  is  based. 

2.  Admittance  is  the  last  stage  or  perfection  of  the 
copyhold  assurance  ;  and  it  may  be  either  an  admit- 
tance upon  a  surrender  or  devise  by  the  former  tenant, 
or  an  admittance  upon  a  descent  from  the  ancestor,  or 
upon  a  voluntary  grant  from  the  lord.  In  the  first  two 
cases,  the  lord  is  a  mere  instrument,  that  is  to  say,  no 
manner  of  interest  passes  into  him  by  the  surrender  or 
devise,  or  by  the  death  of  the  tenant,  and  no  interest 
passes  out  of  him  by  the  act  of  admittance  ;  but  the 
claim  of  the  tenant  who  is  admitted  is  solely  under 
him  that  made  the  surrender,  or  under  the  ancestor. 
And,  therefore,  neither  in  the  one  case  nor  in  the  other, 
is  any  respect  had  to  the  quahty  or  quantity  of  the 
lord's  estate  in  the  manor.  For  whether  he  be  tenant 
in  fee  or  for  years,  or  whether  he  be  in  possession  by 
right  or  by  wrong,  is  not  material  ;  and  the  admit- 
tances made  by  him  shall  not  be  impeached  on  account 
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of  his  title,  because  they  are  mere  ministerial  acts, 
which  every  lord  in  possession  is  bound  to  perform. 

Admittances  upon  surrender  differ,  however,  from 
admittances  upon  descent,  in  this,  that,  by  surrender, 
as  we  have  said,  nothing  is  vested  in  the  surrenderee 
until    admittance  ;     but,    upon    descent,    the    heir   is 
tenant  by  copy  immediately  upon  the  death  of  his 
ancestor.     Not  indeed  to  all  intents  and  purposes,  for 
he  cannot  be  sworn  on  the  homage,  or  maintain  an 
action  in  the  lord's  court  as  tenant  ;    but  to  most 
intents  the  law  taketh  notice  of  him  as   a  perfect 
tenant  of  the  land,  instantly  upon  the  death  of  his 
ancestor.     For  example,  he  may,  before  admittance, 
enter  into   the   lands,   take   the   profits,   and  punish 
trespassers  ;    nay,  upon  satisfying  the  lord  for  his  fine 
due  upon  the  descent,  may  surrender  into  the  hands 
of  the  lord  to  whatever  use  he  pleases.     For  which 
reasons  we  may  conclude,  that  the  admittance  of  an 
heir  is  principally  for  the  benefit  of  the  lord,  to  entitle 
him  to  his  fine  ;    and  not  so  much  necessary  for  the 
strengthening    and    completing    of    the    heir's    title. 
Hence,  indeed,  an  observation  might  arise,  that,  if  the 
benefit  which  the  heir  is  to  receive  by  the  admittance 
is  not  equal  to  the  charge  of  the  fine,  he  will  never 
come  in  and  be  admitted  to  his  copyhold  ;   and  so  the 
lord  may  be  deprived  of  his  fine.     But  to  this  we  may 
reply,  in  the  words  of  Sir  E.  Coke — "  I  assure  myself, 
"if  it  were  in  the  election  of  the  heir  to  be  admitted, 
"  or  not  to  be  admitted,  he  would  be  best  contented 
"  without  admittance  ;  but  the  custom  in  every  manor 
"  is  compulsory  in  this  point.     For,  either  upon  pain 
"  of  forfeiture  of  copyhold,  or  of  incurring  some  great 
"  penalty,   the  heirs  of  copyholders  are  enforced  in 
"  every  manor  to  come  into  court,  and  be  admitted 
"  according  to  the  custom,  within  a  short  time  after 
"notice  given  of  their  ancestor's  decease."     Accord- 
ingly, by  the  customs  of  most  manors,  if  no  person 
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come  in  to  be  admitted  in  the  place  of  a  deceased 
tenant,  the  lord,  after  making  due  proclamation  at 
three  consecutive  customary  courts,  may  seize  the 
land  into  his  own  hands,  quotisque,  that  is,  until  some 
person  claims  to  be  admitted.  And,  by  reason  of  the 
difficulty  sometimes  experienced  by  lords  in  procuring 
tenants  to  be  admitted,  e.g.,  when  they  are  infants,  it  has 
been  provided  by  the  Infants'  Property  Act,  1830,  s.  3, 
that  the  lord  may,  on  their  failure  to  come  in  and  be 
admitted,  himself  appoint  an  attorney  for  them  to  take 
admittance,  and  may  admit  them  by  such  attorney 
accordingly,  and  proceed  thereupon  to  recover  his  fine. 
And  the  hke  provisions  are  applicable  also  to  the  case 
of  lunatic  copyholders  (Lunacy  Act,  1890,  ss.  125,  126). 
But  though,  in  the  case  of  an  admittance  upon  sur- 
render, no  copyhold  estate  is  vested  in  the  surrenderee 
until  he  is  admitted,  yet  it  is  material  to  observe,  that 
even  an  admittance  upon  surrender,  when  made,  has  a 
retrospective  relation,  in  point  of  time,  to  the  surrender 
itself.  And,  therefore,  if  the  surrenderor  dies  after  the 
surrender,  and  before  admittance,  though  his  heir  will 
take  by  descent  in  the  interim,  yet,  on  the  admittance 
of  the  surrenderee,  the  heir's  estate  will  be  defeated. 
In  conclusion,  we  should  observe  that  it  is  only  the  legal 
estate  that  is  considered  upon  a  surrender  and  admit- 
tance, and  that  the  steward  may,  in  the  absence  of 
special  custom,  reject  any  surrender  which  purports 
to  disclose  a  trust. 

Such  is,  in  general,  the  nature  of  a  surrender  and 
admittance,  in  the  simplest  form  ;  and  the  only  varia- 
tion upon  the  proceeding,  which  it  is  material  at  present 
to  notice,  relates  to  a  conveyance  by  way  of  mortgage. 
Here  the  surrender  is  made  subject  to  a  condition  to  be 
void  if  the  money  is  paid  at  the  time  appointed  ;  but 
in  the  meantime  no  admittance  takes  place,  at  least  in 
general.     If  the  money  be  paid  at  the  time  appointed, 
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the  surrender,  not  having  been  perfected  by  admittance, 
is  void  without  further  ceremony  ;  nor  is  it  the  usual 
course  to  complete  the  copyhold  estate  by  admittance, 
even  supposing  the  money  to  remain  unpaid,  unless  the 
mortgagee  wishes  to  take  possession.  The  conditional 
surrender  constitutes  the  security,  and  continues  to  do 
so  until  the  mortgage  is  satisfied.  An  entry  of  such 
satisfaction  is  then  made  on  the  court  rolls  ;  after  which 
the  original  title  of  the  mortgagor  is  considered  as 
remaining  in  full  force.  The  conditional  surrender  is 
usually  preceded  by  a  deed,  containing  the  covenant  to 
sm^render,  and  the  other  clauses  and  stipulations  usual 
in  a  mortgage.  Such  a  deed  is  a  conveyance  within 
the  meaning  of  the  Conveyancing  Act,  1881,  s.  2  (v) ; 
and  appropriate  covenants  for  title  will  therefore  be 
imphed  from  the  use  in  it  of  the  technical  forms 
(pp.  330-333). 

The  admittances  of  which  we  have  hitherto  spoken 
are  those  used  to  complete  an  inchoate  title  by  surrender 
or  descent.  It  is  to  be  observed,  however,  that  there  is 
a  third  kind  of  admittance,  viz.,  that  which  is  connected 
with  an  original  voluntary  grant  from  the  lord  himseK, 
and  not  with  any  preceding  surrender  or  devise  or 
descent.  And  this  occurs  chiefly  in  the  case  where 
the  lord  has  himself  acquired  the  copyhold  interest, 
in  consequence  of  some  escheat,  forfeiture,  descent, 
surrender  to  his  own  use,  or  other  circumstance,  so 
that  the  freehold  and  copyhold  interest  are  united  in 
his  person.  In  such  latter  case,  the  lord  may,  if  he 
thinks  proper,  grant  the  lands  out  de  novo  to  hold  by 
copy ;  but  if  he  does  this,  he  is  bound  to  observe  the 
antient  custom  precisely  in  every  point,  and  can 
neither  in  tenure  nor  in  estate  introduce  any  kind  of 
alteration.  For  that  were  to  create  a  new  copyhold, 
which,  as  this  tenure  depends  on  immemorial  custom, 
cannot  be  done.  Thus,  if  a  copyhold  for  life  falls  into 
the  lord's  hands  and  he  grants  it  out  again  by  copy, 
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he  can  neither  add  to  nor  diminish  the  antient  rent, 
nor  make  any  the  minutest  variation  in  other  respects  ; 
nor  is  the  tenant's  estate,  so  granted,  subject  to  any 
charges  or  encumbrances  by  the  lord.  Formerly,  the 
lord  could  not  even  divide  the  tenement  into  two  or 
more  parts,  nor  allow  his  tenant  to  do  so  ;  for  in  each 
case  a  custom,  which  is  '  the  life  of  copyhold,'  would 
have  been  broken.  But  it  is  now  specially  provided  by 
ss.  86  and  87  of  the  Copyhold  Act,  1894,  that  a  copy- 
hold tenement  may,  with  the  hcence  of  the  lord,  be 
ahenated  in  parcels,  and  the  customar}''  rent  be  ap- 
portioned, and,  further,  that  an  action  for  partition  of 
a  copyhold  tenement  may  be  carried  out  as  in  the  case 
of  a  freehold  estate. 

Formerly  also  the  lord  might,  where  there  was  a 
special  custom  in  the  manor  to  that  effect,  make 
grants  of  portions  of  the  waste,  to  be  held  for  the  first 
time  by  copy  of  court  roll ;  usually,  however,  only 
with  the  assent  of  the  homage.  But  it  is  now  provided, 
by  the  Copyhold  Act,  1894,  s.  81,  that  no  such  grants 
shall  be  made  in  any  case,  without  the  previous  con- 
sent of  the  Board  of  Agriculture,  and  that  all  such 
grants  shall,  ipso  jure,  operate  as  enfranchisements. 

Lastly,  admittance  may  also  take  place  in  the  case 
of  a  devise  ;  for  a  copyhold  estate  is  now  as  devisable 
by  will  as  a  freehold.  Formerly,  copyholds  were  not 
directly  devisable,  even  after  lands  of  freehold  tenure 
had  become  so  ;  but  when  a  man  wished  to  devise  his 
copyhold,  he  made  a  surrender  of  it  to  the  use  of  his  will, 
and  afterwards  in  his  will  designated  the  person  to  be 
admitted  as  devisee.  However,  by  a  statute  of  the 
year  1815  (commonly  called  Preston's  Act),  every 
disposition  made  by  will,  by  a  person  dying  after  the 
passing  of  that  Act,  was  made  as  effectual  without  a 
surrender  to  the  use  of  his  will,  as  it  would  have  been 
if  such  a  surrender  had  taken  place.  And  now,  by  the 
Wills  Act,  1837,  ss.  3,  9,  it  is  provided  that  all  the  real 
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estate  of  the  testator  may  be  devised ;  and  under  that 
description,  all  his  copyholds,  though  he  should  not 
have  surrendered  them  to  the  use  of  his  will,  nor  have 
even  been  admitted  to  them  himself,  are  expressly- 
included.  The  devisee  is  accordingly  admitted  on 
production  of  the  will  ;  but,  until  he  is  so  admitted, 
the  estate  remains  in  the  customary  heir.  We  have 
seen  (p.  236)  that  the  legal  estate  in  copyholds  does 
not  pass  to  the  j)ersonal  representatives  under  the 
Land  Transfer  Act,  1897,  s.  1. 

In  manors  where  a  custom  to  entail  existed,  an 
estate  tail  might  have  been  barred  by  a  customary 
recovery,  founded  on  a  fictitious  action  in  the  lord's 
court,  according  to  the  analogy  of  a  common  recovery 
in  the  Court  of  Common  Pleas  ;  or  such  customary 
estate  tail  might  (according  as  the  custom  was)  have 
been  barred  by  a  surrender.  But  now,  by  the  Fines 
and  Recoveries  Act,  1833,  s.  50,  a  disposition  by  tenant 
in  tail  of  the  legal  estate  in  a  copyhold  must  in  every 
case  be  by  surrender  ;  subject  to  provisions  as  to  the 
consent  of  the  protector  of  the  settlement,  where  there 
is  one,  analogous  to  those  which  the  statute  introduced 
in  relation  to  the  disentailing  of  freehold  lands.  But 
the  surrender  requires  no  enrolment,  otherwise  than 
by  entry  on  the  court  rolls.  The  Act  also  contains 
provisions  with  respect  to  the  copyholds  of  a  married 
woman  (tenant  in  tail  or  otherwise)  ;  but,  regard  being 
had  to  the  operation  of  the  Married  Women's  Property 
Acts,  previously  dealt  with  (pp.  317-318),  these  pro- 
visions have  now  little  importance. 

The  preceding  remarks  relate,  it  will  be  observed,  to 
the  manner  of  conveying  the  legal  estate  in  copyhold 
lands.  With  regard  to  equitable  interests  in  lands  of 
this  tenure,  they  do  not  in  general  pass  by  surrender  ; 
none  but  the  owner  of  the  legal  estate  being  tenant  to 
the  lord,  or  consequently,  entitled  to  surrender.  Equit- 
able interests  in  copyholds  are,  in  general,  assured  by 
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any  ordinary  mode  of  conveyance  suflficicnt  to  pass  an 
equitable  interest  in  freeholds  ;  but  equitable  interests 
in  cop3^1iolds  of  the  nature  of  estates  tail  may  be  barred 
either  by  surrender,  or  by  disentailing  or  other  deed, 
attended  with  the  same  formalities  in  general  which 
are  prescribed  by  the  Fines  and  Recoveries  Act  with 
reference  to  transactions  affecting  legal  estates  (ss.  50, 
53,  90). 

An  important  feature  of  almost  every  conveyance 
of  a  legal  interest  in  copyholds  is  the  accompaniment 
of  a  jime  payable  to  the  lord  by  the  newly  admitted 
tenant.  We  have,  at  an  earlier  stage  of  the  work 
(pp.  40-41),  indicated  the  nature  of  such  fines,  and  their 
probable  origin.  Here,  however,  it  is  necessary  to 
add  that,  altliough  the  lord  has  an  action  to  recover 
an  unpaid  fine,  yet  that  he  cannot  refuse  to  admit  the 
applicant  before  payment  ;  a  fine  not  being  due  until 
actual  admittance  (R.  v.  Hendon  (1788)  2  T.  R.  484). 
Occasionally  fines  are  mitigated  in  the  cases  of  appli- 
cants who  already  hold  other  tenements  in  the  manor  ; 
and,  when  this  is  so,  it  does  not  necessarily  follow  that 
an  intending  purchaser  who  acquires  a  small  tenement 
in  order  to  qualify  for  such  mitigation  is  necessarily 
guilty  of  an  attempt  to  evade  the  custom.  It  is 
a  question  whether,  in  fact,  he  bond  fide  acquired 
the  quaUfying  tenement,  or,  whether  his  professed 
acquisition  was  merely  colourable  [A.-G.  v.  Sandover 
[1904]  1  K.  B.  689). 

It  now  remains  to  notice,  l)riefly,  the  results  of  a 
long  series  of  Copyhold  Acts  passed  in  the  course  of 
the  nineteenth  century,  having  for  their  main  object 
the  gradual  extinction  of  the  tenure  itself  by  the 
process  of  enfranchisement,  but  being  concerned  also, 
in  the  meanwhile,  with  the  commutation  of  the  casual 
incidents  of  copyhold  tenure  into  fixed  annual  pay- 
ments, and  the  amendment  of  various  obsolete  and 
doubtful  features  of  copyhold  law. 
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The    first    of    these    subordinate    objects,    viz.  :  the 
commutation  of  casual  payments  without  enfranchise- 
ment, by  a  general  scheme  affecting  the  whole  of  the 
manor,  appears  not  to  have  been  attained.     For  the 
provisions   with   regard  to  it   were   repealed  by  the 
Copyhold  Act  of   1858,  s.   2  ;  and,  though  there  are 
provisions  which  appear  to  deal  with  the  subject  in  the 
existing  Act  of  1894  (see  ss.  2,  94),  it  is  beUeved  that 
they  are  not,  in  practice,  adopted.     But  with  the  second 
some    progress    has    been    made.     Thus,    to    obviate 
certain   inconveniences   previously   attaching    to    the 
practice   upon   surrenders,    admittances,    and   grants, 
it  is  enacted,  that  lords  of  manors  (or  their  stewards 
or    depvity    stewards)    may    hold    customary    courts, 
though  there  should  be  no  copyhold  tenant  at  the 
time,  or  none  should  be  present,  and  may  grant  lands 
to  be  held  by  copy,  and  also  admit  to  lands  to  be  held 
by  copy,  at  any  time  or  place,  and  without  holding  a 
court.     When,  however,  by  the  custom  of  any  manor, 
the  lord  is  authorized,  with  the  consent  of  the  homage, 
to  grant  parcels  of  the  waste  to  be  held  by  copy,  the 
consent   of   the   homage   assembled   at   a   customary 
court,    duly    summoned   and   held   according   to   the 
custom,  is  still  necessary  (Act  of   1894,  s.   83) ;  and 
when  any  proclamations  are  made  at  a  court  at  which 
no  copyhold  tenant  is  present,  no  such  proclamation 
will  affect  any  one  not  present,  unless  notice  thereof  is 
served  on  him  within  one  month  (s.  82). 

Finally,  with  regard  to  the  grand  object  of  the  Acts, 
viz.  :  the  conversion  of  copyhold  into  socage  tenure, 
by  the  process  known  as  enfranchisement,  the  Copyhold 
Act,  1894,  provides,  in  substance  (for  no  minute  detail 
can  be  attempted  in  this  place),  that,  mth  the  consent 
of  the  Board  of  Agriculture,  the  lord  and  the  tenant, 
whatever  their  interests,  may,  either  by  mutual  agree- 
ment or  at  the  instance  of  either,  effect  an  enfranchise- 
ment  of    a   copyhold   tenement.     In   the    case    of    a 
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voluntary  enfranchisement,  the  compensation  to  be  paid 
to  the  lord  for  the  loss  of  his  manorial  rights  is  agreed 
upon  by  the  parties,  and  may  take  various  forms. 
Where  the  enfranchisement  is  compulsory,  the  parties 
may  yet  agree  upon  the  proper  compensation  ;  but,  if 
they  cannot,  it  may  be  fixed  by  valuers  appointed  by 
them,  or  by  the  Ministry  of  Agriculture.  If,  however, 
the  compulsory  enfranchisement  is  at  the  instance  of 
the  lord,  or  the  compensation  amounts  to  more  than 
one  year's  value  of  the  lands,  it  takes  the  form  of  a 
rent-charge,  unless  the  parties  agree  otherwise  ;  in 
other  cases  it  is  a  lump  sum  paid  before  actual 
enfranchisement . 

Upon  every  enfranchisement,  whether  compulsory 
or  voluntary,  the  land  becomes  in  all  respects  of  free 
and  common  socage  tenure,  and  ceases  to  be  subject 
to  any  particular  custom  whatever,  with  an  exception 
in  favour  of  land  in  Kent  which  is  subject  to  the 
custom  of  gavelkind  (s.  21).  But,  on  the  other  hand, 
no  enfranchisement  under  the  Acts,  in  the  absence 
of  special  agreement,  affects  any  right  to  mines  or 
minerals,  or  any  right  of  fair  or  market,  or  of  game, 
fish,  or  fowl,  or  the  lord's  right  of  escheat ;  nor  does 
it  affect  the  dower,  curtesy,  or  freebench,  of  any 
person  married  before  the  enfranchisement  takes 
place,  or  any  right  of  common  belonging  to  the  tenant 
(ss.  21-23). 

The  actual  enfranchisement  is  effected,  in  voluntary 
cases,  by  a  deed  conferring  upon  the  owners  of  the 
copyhold  tenement  the  freehold  reversion  or  seignory 
of  the  lord  ;  but,  in  the  case  of  voluntary  enfranchise- 
ment by  limited  owners,  the  consent  of  the  Ministry 
of  Agriculture  is  required.  In  compulsory  enfranchise- 
ments, the  conversion  of  the  copyhold  tenement  into 
a  freehold  is  effected  by  the  award  of  the  Ministry. 
In  either  case,  the  compensation  secured  to  the  lord, 
and  the  freehold  interest  in  the  enfranchised  tenement, 
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enure  for  the  benefit  of  all  the  persons  previously 
interested  in  the  manor  and  the  copyhold  tene- 
ment respectively,  in  proj^ortion  to  their  respective 
interests. 


NOTE  ON  AUTHORITIES, 


[Elton,  "  Treatise  on  Copyholds." 
"  Digest  of  English  Civil  Law,''  pp.  584-607.] 


(     419     ) 


CHAPTER  XXIV. 

TITLE    TO    INCORPOREAL   HEREDITAMENTS. 

Hitherto  we  have  assumed,  that  the  interests 
acquired  by  the  various  kinds  of  title  discussed  in  the 
last  few  chapters,  have  been  either  estates,  in  the 
strict  sense  of  the  term,  or  interests  analogous  to  them, 
such  as  equitable  interests  in  estates.  And  we  have 
also  assumed,  that  such  interests  have  been  either  of  a 
common  law  or  of  a  customary  character.  But  we  have 
now  to  remember,  that,  in  the  earlier  part  of  this  volume, 
we  attempted  to  describe  the  nature  of  other  interests 
of  a  somewhat  different  kind,  i.e.,  incorporeal  heredita- 
ments. And  these,  as  might  have  been  expected 
from  the  peculiarities  of  their  nature,  are  subject 
to  special  rules  with  regard  to  title  and  methods 
of  alienation.  We  will  deal  with  title  to  incorporeal 
hereditaments,  therefore,  in  this  chapter. 

In  the  first  place,  then,  it  may  be  pointed  out,  that 
incorporeal  hereditaments  are,  by  their  very  nature, 
unsuitable  for  what  was,  for  a  long  time,  as  we  have 
seen,  both  in  theory  and  jDractice,  and  for  still  longer  in 
theory  alone,  the  only  proper  form  of  conveyance  inter 
vivos  of  corporeal  hereditaments,  viz.,  feoffment  irith 
livery  of  seisin  (pp.  342-346).  For  the  essence  of  a  feoff- 
ment was  a  transfer  of  seisin  ;  and  it  is  of  the  nature 
of  an  incorporeal  hereditament  that  it  does  not  confer 
seisin,  or  even  possession,  of  the  land.  And  so,  by  the 
Common  Law,  such  a  hereditament  could  only  be 
created  or  transferred  by  deed  of  grant,   or,   as  the 
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technical  rule  put  it  :  '  incorporeal  hereditaments  lay  in 
grant.'  Such  a  grant  was,  as  we  have  seen  (pp.  346-347), 
both  a  secret  and  an  '  innocent '  conveyance,  i.e.,  it 
required  no  open  ceremony,  and  it  conferred  nothing 
that  the  grantor  could  not  lawfully  convey.  Hence, 
the  highly  technical  and  artificial  rules  which,  until  the 
passing  of  the  Real  Property  Act,  1845,  apphed  to 
feoffments,  had  no  concern  with  incorporeal  here- 
ditaments. This  grant  may  either  be  a  separate  con- 
veyance, intended  to  create  or  transfer  only  the  in- 
corporeal hereditament  in  question ;  or  it  may  be 
a  so-called  '  reservation '  or  '  exception  '  in  a  con- 
veyance of  a  corporeal  hereditament.  As  we  have 
had  occasion  to  explain  (pp.  328-329),  such  a  so-called 
'  reservation  '  or  '  exception  '  is,  in  most  cases,  quite 
inappropriate,  and,  indeed,  inoperative  ;  although, 
if  the  conveyance  is  executed  by  the  acquirer  of  the 
corporeal  hereditament,  it  may  operate  as  a  grant  of 
the  incorporeal  hereditament  by  him. 

When  devises  of  land  became  lawful,  it  seems  to 
have  been  assumed,  without  question,  that  they  ex- 
tended to  incorporeal  hereditaments  ;  and,  accordingly, 
it  has  long  been  the  rule,  that  such  hereditaments  can 
be  created  or  transferred  by  devise,  equally  with 
grant.  There  seems  also  to  be  no  doubt  that  even  by 
mere  unsealed  writing,  inter  vivos,  a  good  equitable 
incorporeal  hereditament— ^.e.,  one  binding  on  all 
purchasers  of  the  servient  tenement  who  take  with 
notice  of  it  (express,  imphed,  or  imputed),  and  on  all 
volunteers  or  takers  by  gift — can  be  created  or  trans- 
ferred. But  no  merely  oral  creation  or  transfer  of 
an  incorporeal  hereditament  is  possible  ;  for  an  in- 
corporeal hereditament  is  an  interest  in  land,  and,  as 
such,  within  section  1  of  the  Statute  of  Frauds. 

So  much  for  the  express  creation  and  transfer  of 
incorporeal  hereditaments.  But,  though  all,  or  nearly 
all,  incorporeal  hereditaments  arise,  or  are  deemed  to 
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arise,  out  of  grant  or  devise,  yet,  in  fact,  there  are 
hundreds  of  incorporeal  hereditaments  in  respect  of 
which  no  express  grant  or  devise  can  be  shown,  and 
which,  in  fact,  rest  only  upon  long  user,  which  is  deemed 
to  be  evidence  of  the  previous  existence  of  a  grant. 
Where  the  title  to  an  incorporeal  hereditament  is 
asserted  or  defended  on  this  ground  of  long  user,  the 
person  alleging  the  claim  is  said  to  rely  on  a  title  by 
prescription ;  and  of  this  difficult  and  somewhat  obscure 
method  of  acquiring  incorporeal  hereditaments,  some- 
thing must  here  be  said.  It  has  no  appHcation  what- 
ever to  corporeal  hereditaments,  and  is  totally  different, 
both  in  nature  and  effect,  from  long  possession  following 
occupation  of  land. 

And  first,  prescription  is  to  be  distinguished  from 
custom  ;  custom  being  properly  a  local  usage,  while 
prescription  is  a  personal  one,  attaching  to  a  man  and 
his  ancestors,  or  to  those  whose  estate  he  has.  For 
example,  if  there  be  a  usage  time  out  of  mind  in  the 
parish  of  Dale,  that  all  the  inhabitants  of  that  parish 
may  dance  on  a  certain  close  at  all  times  for  their 
recreation — which  is  held  to  be  a  lawful  usage — this  is 
strictly  a  custom.  For  it  is  applied  to  the  place  in 
general,  but  not  to  any  particular  persons.  But  if  the 
tenant  who  is  seised  of  a  certain  tenement  in  fee  alleges 
that  he  and  all  those  whose  estate  he  hath  in  the  said 
manor  have  used,  time  out  of  mind,  to  have  common 
of  pasture  in  such  a  close,  this  is  properly  called  a 
prescription,  being  a  usage  annexed  to  the  person  of 
the  owner  of  this  estate. 

Second,  prescription  is  to  be  considered  from  two 
distinct  points  of  view — as  it  exists  at  the  Common  Law, 
and  as  it  exists  under  the  Prescription  Act,  1832.  For 
the  latter  Act,  though  it  has  profoundly  modified  the 
application  of  the  Common  Law,  has  yet  by  no  means 
abolished  it.  There  are,  for  example,  certain  kinds 
of   incorporeal  hereditaments   {e.g.,  tithes,  rent,   and 
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services)  which  the  Prescription  Act  expressly  ex- 
cludes from  its  operation  ;  and  which,  therefore,  if 
claimed  by  prescription  at  all,  must  be  claimed  either 
under  some  other  statute,  or  under  the  rules  of  the 
Common  Law.  Again,  it  may  well  happen  that  a 
claim  which  cannot  be  supported  under  the  Prescription 
Act  may  be  claimable  at  Common  Law,  e.g.,  where  the 
right  claimed  has  not  been  exercised  within  a  year 
before  action  brought.  Wherefore  it  is  important 
that  the  student  should  know  something  of  the  rules 
of  prescription  at  the  Common  Law ;  though  an 
elementary  knowledge  is,  probably,  the  utmost  that 
he  can  be  expected  to  acquire. 

The  following  points  seem  then  to  be  most  material 
to  note  on  the  subject  of  prescription  at  the  Common 
Law. 

1.  By  the  principles  of  that  law,  prescription  must 
always  be  laid  in  him  that  is  tenant  of  the  fee.  A 
tenant  for  life,  for  years,  at  will,  or  a  copyholder,  could 
not  prescribe,  by  reason  of  the  imbecility  of  their 
estates.  For  as  prescription  at  the  Common  Law  is, 
in  theory,  founded  on  usage  beyond  the  time  of  legal 
memory,  it  was  deemed  absurd  that  they  should 
pretend  to  prescribe,  whose  estates  commenced  mthin 
the  memory  of  man.  But  the  copyholder  could 
prescribe  under  cover  of  his  lord's  estate  ;  and  the 
tenant  for  life  under  cover  of  the  tenant  in  fee 
simple.  The  rule  has  no  apphcation  to  claims 
under  the  Prescription  Act,  1832  (see  s.  5  of  that 
Act)  ;  and  it  is  possible  that  the  Act  has  rendered  it 
inapplicable  also,  at  the  present  day,  to  prescription  at 
the  Common  Law. 

2.  A  prescription  cannot  be  for  a  thing  which  cannot 
be  raised  by  grant.  For  the  Common  Law  allowed 
prescription  only  to  supply  the  loss  of  a  grant ;  and 
therefore  every  prescription  supposes  a  grant  to  have 
existed.     Thus,  the  lord  of  a  manor  cannot  prescribe 
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to  raise  a  tax  or  toll  upon  strangers  ;  for,  as  such  claim 
could  never  have  been  good  by  any  grant,  it  shall  not 
be  good  by  prescription. 

3.  A  third  rule  is,  that  what  is  to  arise  by  matter 
of  record,  cannot  be  prescribed  for,  but  must  be 
claimed  by  grant,  entered  on  record  ;  such  as,  for  in- 
stance, the  royal  franchises  of  deodands,  felons'  goods, 
and  the  hke.  But  the  franchises  of  treasure-trove, 
waifs,  estrays,  and  the  like,  may  be  claimed  by  pre- 
scription ;  for  they  arise  from  private  contingencies, 
and  not  from  any  matter  of  record. 

4.  Among  things  incorporeal  which  may  be  claimed 
by  prescription,  a  distinction  must  be  made  with 
regard  to  the  manner  of  prescribing  ;  that  is,  whether 
a  man  shall  prescribe  in  a  que  estate,  or  in  liimself  and 
his  ancestors.  For  if  a  man  prescribes  in  a  que  estate 
(that  is,  in  himself  and  those  whose  estate  he  holds), 
nothing  is  claimable  by  this  prescription  but  such  things 
as  are  incident,  or  appurtenant,  to  lands  ;  for  it  would 
be  absurd  to  claim  anything  as  the  consequence,  or 
appendix,  of  an  estate,  with  which  the  thing  claimed 
has  no  connection.  But  if  he  prescribes  in  himself 
and  his  ancestors,  a  man  may  prescribe  for  anything 
whatsoever  that  lies  in  grant :  not  only  things  that 
are  appurtenant,  but  also  such  as  may  be  in  gross. 
Prescription  is  also  inappropriate  in  claims  to  rights 
appendant ;  for  these,  as  has  been  said,  arise  from 
'common  right,'  i.e.,  a  general  rule  of  law,  and  not 
from  grant. 

5.  Lastly,  it  may  be  observed,  that  the  common  law 
rule  as  to  the  period  of  time  during  which  user  must  be 
proved  is  very  strict  ;  and  it  is,  in  fact,  this  strictness 
which  was  the  chief  reason  for  the  passing  of  the  Pre- 
scription Act,  1832.  By  the  form  of  that  rule,  it  is 
necessary  for  the  claimant  of  an  incorporeal  heredita- 
ment to  allege  that  the  user  on  which  he  bases  his 
claim   has   been  from  time  immemorial,   or,   as  it   is 
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technically  termed,  "  from  time  whereof  the  memory  of 
"  man  runneth  not  to  the  contrary  " — a  period  which, 
in  strictness,  is  held  to  commence  with  the  accession 
of  Richard  the  First. 

It  is  true  that,  to  prevent  the  disappointment  of 
long-enjoyed  rights,  the  Courts  had,  long  before  the 
year  1832,  adopted  fictions  which  rendered  proof  of 
comparatively  short  periods  of  user  partially  effectual. 
Thus,  for  example,  on  proof  of  user  for  twenty  years, 
the  judge  at  the  trial  of  a  case  would  direct  the  jury 
that  that  was  sufficient  evidence  of  immemorial  user, 
until  it  was  rebutted  by  evidence  showing  that,  at  a 
previous  date,  the  user  did  not  exist,  or  could  not  have 
existed.  Or  again,  by  a  somewhat  later  practice,  he 
would  direct  the  jury  that  a  similar  user  was  irrebut- 
table evidence  of  a  lost  (modern)  grant.  But,  apart 
from  the  inconvenience  always  attending  the  use  of 
legal  fictions,  these  presumptions  were,  in  fact,  in- 
sufficient protection  in  many  cases  ;  for  the  former 
could  be  defeated  by  proof  of  non-existence  of  the  right 
at  any  prior  period,  however  remote,  since  the  accession 
of  Richard  I,  while  the  latter  could  not  be  used  if  it 
could  be  shown  that,  for  any  special  reason,  the  alleged 
'  lost  grant,'  even  if  actually  made,  would  have  been 
ineffective. 

The  Prescription  Act,  1832,  which  is  described  as  an 
Act  for  shortening  the  time  of  prescription  in  certain 
cases,  is,  then,  chiefly  concerned  with  the  periods  of 
user  necessary  to  found  a  claim  by  prescription  under 
the  Act  ;  but,  incidentally,  the  statute  made  so  many 
other  alterations  in  the  law,  that  a  summary  of  its 
provisions  will  be  useful. 

The  Prescription  Act  classifies  the  rights  with  which 
it  deals  under  the  three  heads  of  (a)  profits  a  prendre, 
(b)  easements  other  than  rights  of  fight,  and  (c)  rights 
of  light.  With  regard  to  the  first,  it  provides  (s.  1)  that 
where  there  shall  have  been  enjoyment  of  them  by 
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any  person  claiming  right  thereto,  without  interruption, 
for  thirty  years  next  before  the  commencement  of  any 
action  upon  the  subject,  the  claim  shall  no  longer  be 
defeated,  by  showing  only  that  the  enjoyment  com- 
menced at  a  period  subsequent  to  the  era  of  legal 
memory  ;  but  that  it  may  be  defeated  in  any  other 
way  in  which  it  was  defeasible  before  the  statute  passed. 
So  that,  e.g.,  a  claim  founded  on  thirty  years'  enjoy- 
ment would  still  be  satisfactorily  answered,  by  showing 
that  the  enjoyment  was  without  knowledge  of  the 
adverse  party,  or  that  it  was  by  his  mere  Hcence  or 
permission.  For  it  is  to  be  understood,  though  the 
Act  does  not  lay  down  any  express  rules  on  the  subject, 
that  '  enjoyment,'  for  purposes  of  the  Act,  Hke  '  long 
user  '  at  the  Common  Law,  must,  to  be  a  ground  of 
prescription,  be  open,  continuous,  peaceful,  and  as 
of  right.  But  it  is  provided  by  the  Act  (s.  4),  that 
nothing  is  to  be  deemed  an  interruption  of  the  right, 
unless  it  shall  have  been  submitted  to  or  acquiesced 
in  for  the  space  of  one  year  ;  a  mere  cessation  of 
the  enjoyment  being  neither  an  interruption  nor  a 
discontinuance  of  the  right. 

The  Act  also  provides,  that  the  time  during  which 
the  adverse  party  shall  have  been  an  infant,  idiot, 
non  compos  mentis,  feme  covert,  or  tenant  for  life,  or 
during  which  any  action  as  to  the  claim  shall  have  been 
pending  and  dihgently  prosecuted,  shall  be  excluded 
in  the  computation  of  the  period  of  thirty  years  ;  but 
that  where  there  has  been  an  enjoyment  for  sixty 
years,  the  claim  shall  be  absolute  and  indefeasible, 
unless  proof  is  given  that  the  enjoyment  took  place 
under  some  consent  or  agreement  in  writing,  expressly 
given  for  the  purpose. 

With  regard  to  ways  and  other  easements,  water- 
courses, and  the  use  of  water,  not  being  claims  to 
hghts,  the  Act  (s.  2)  contains  similar  provisions  ;  but 
the  periods  conferring  a  prescriptive  right  in  the  case 
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of  ways  and  other  easements,  watercourses  and  waters 
are  twenty  and  forty  years  (in  lieu  of  thirty  and  sixty 
years)  respectively.  But,  when  the  land  or  water  as 
against  wliich  the  claim  is  made  has  been  held  for  a 
term  of  hfe  or  for  a  term  exceeding  three  years,  such 
term  is  to  be  excluded  from  the  computation  of  the 
forty  years,  in  the  event  of  the  person  who  may  be 
entitled  in  reversion  resisting  the  claim  within  three 
years  after  the  term  expires  (s.  8). 

Finally,  as  regards  the  valuable  easement  of  Hghts, 
the  Act  provides  (s.  3)  that  the  uninterrupted  enjoy- 
ment of  these  for  twenty  years  shall  constitute  at  once 
an  absolute  and  indefeasible  right  to  them,  any  local 
usage  or  custom  to  the  contrary  notwithstanding  ;  but, 
of  course,  even  as  regards  hghts,  the  claim  may  be 
defeated  by  showing  that  the  enjoyment  took  place 
under  some  agreement  in  writing,  inconsistent  with  its 
continuance.  It  is  further  to  be  noticed  that,  whereas, 
in  regard  to  other  easements  and  profits  a  prendre, 
no  person  can,  by  the  ordinary  principles  of  tenure, 
acquire  a  right  by  x^rescription  against  his  own  land- 
lord {e.g.,  by  walking  over  an  adjacent  tenement 
belonging  to  him),  yet,  by  virtue  of  the  express  words 
of  the  section  which  deals  with  Ughts,  it  has  been  held 
possible  for  a  claim  of  light  to  be  substantiated  by 
such  an  user  ;  even  though  the  servient  tenement  was 
not  in  the  occupation  of  the  landlord  himself,  but  of 
another  of  his  tenants.  A  claim  of  hght  by  pre- 
scription under  the  Act  does  not,  however,  bind  the 
Crown  (Wheaton  v.  Maple  [1893]  3  Ch.  48). 

It  must  also  be  observed,  that  incorporeal  heredi- 
taments are  capable,  not  only  of  creation  and  transfer, 
but  of  extinction  ;  and,  on  the  whole,  the  law  rather 
favours  this  process,  as  tending  to  set  free  the  ser- 
vient tenement  from  possibly  vexatious  restrictions. 
The  proper  way  to  effect  this  extinction  is  by  deed  of 
release ;    as  when  a  person,   entitled  to  a  common, 
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releases  the  right  of  common  to  the  owner  of  the  soil 
over  which  it  is  claimed.  But  incorporeal  heredita- 
ments may  also  be  extinguished  by  abandonment ;  and, 
after  disuse  for  twenty  years,  a  release  will  in  general 
be  presumed.  Incorporeal  hereditaments  may  also  be 
extinguished  by  unity  of  seisin  ;  as  where  the  person 
entitled  to  a  way  or  common  becomes  seised  in  fee  of 
the  land  which  is  subject  to  the  right.  For  the 
dominion  of  the  soil  itself,  and  of  an  incorporeal 
right  relating  to  the  same  soil,  cannot,  in  general, 
subsist  together  in  the  same  individual.  But  franchises 
are  an  exception  to  this  rule.  For  these,  as  before 
remarked,  are  of  a  nature  collateral  to  the  inheritance 
itself,  and  are  consequently  not  affected  by  an}^  unity 
of  seisin  ;  although  franchises  also  may,  in  certain 
cases,  be  extinguished,  e.g.,  by  a  reunion  with  the 
Crown,  or  by  forfeiture  for  misuser,  or  for  non-user. 
And,  even  in  the  case  of  easements  and  profits,  in  order 
that  unity  of  seisin  should  work  an  extinction,  the 
incorporeal  hereditament  and  the  servient  tenement 
must  not  only  vest  in  the  same  person  in  the  same  right, 
but  for  interests  equally  perdurable.  So  that,  if  the 
owner  of  a  right  of  way  in  perpetuity  over  Blackacre 
takes  Blackacre  on  lease  for  seven  years,  his  right  of 
way  is  only  suspended,  not  extinguished. 


NOTE  ON  AUTHORITIES. 

[Williams,  op.  cit.,  Part  V. 
Jenks,  op.  cit..  Chapter  XIV. 

"  Digest  of  English  Civil  Law,"  j^P-  849-858.] 
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CHAPTER  XXV. 

THE    SETTLED    LAND    ACTS. 


That  important  branch  of  modern  conveyancing 
which  is  concerned  with  the  Settled  Land  Acts  forms 
no  part  of  our  original  system  of  land  law,  and  is 
therefore  best  treated  as  a  distinct  subject.  It  has 
grown  up  as  the  result  of  an  attempt  to  mitigate  the 
evils  of  the  system  of  placing  land  in  settlement, 
which  was  one  of  the  consequences  of  the  Civil  War, 
and  which  took  such  a  hold  upon  the  affections  of 
landowners  that,  by  the  end  of  the  eighteenth  century, 
it  was  in  almost  universal  apphcation  to  large  estates, 
and  was  even  apphed  extensively  to  small  properties, 
both  in  town  and  country.  So  that  it  was  a  compara- 
tively rare  thing  to  find  a  landowner  who  was  able, 
without  an  elaborate  series  of  consents  not  always 
readily  obtainable,  to  make  a  vahd  lease  of  his  land,  or 
to  effect  substantial  and  desirable  improvements  and 
alterations  on  his  estate  ;  still  less  to  dispose  of  it, 
even  when  a  sale  was  obviously  most  desirable  in  the 
interests  of  all  parties  concerned. 

For  though,  as  we  have  seen  (pp.  379-381),  the  rule 
of  limitation  permitted  land  to  be  tied  up  only  for  a  life 
or  lives  in  being  and  twenty-one  years,  at  the  utmost, 
yet,  by  the  system  of  resettlement  which  had  become 
customary,  no  sooner  had  Uving  persons  become  capable 
of  alienating  the  fee,  than  a  new  settlement  was  made, 
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which  left  no  greater  interest  in  any  living  person 
than  a  life  estate.  For  example,  A.  on  his  marriage 
would  settle  his  land  on  himself  for  life,  then,  subject 
to  a  jointure  to  his  wife  if  she  survived  him,  upon  his 
eldest  and  other  sons  in  tail,  in  order  of  seniority, 
with  remainders  over.  Thus,  until  A.  had  a  son  who 
attained  twenty-one,  the  fee  was  inalienable,  since  A. 
had  only  a  hfe  estate  ;  and  till  his  son  attained  twenty- 
one  he  was  a  minor,  and  as  such  unable  to  ahenate  his 
fee  tail.  Even  after  the  son  attained  that  age,  A.  (if 
hving)  was  protector  of  the  settlement  (pp.  386-388) ; 
and  without  his  consent  the  son  could  create  nothing  but 
an  unmarketable  base  fee.  Meanwhile,  the  son  had  no 
benefit  out  of  the  settled  land.  On  the  son's  coming 
of  age  then,  or  at  any  rate  on  his  marriage,  he  and  A. 
entered  into  an  arrangement  by  which,  in  consideration 
of  an  annuity  or  some  allowance,  the  son  joined  A.  in 
putting  an  end  to  the  entail  and  the  remainders  over, 
and  resetthng  the  land  ;  A.  taking  a  life  estate  by  way 
of  restoration  of  his  estate,  the  son  taking  a  life  estate 
in  succession  to  his  father's,  and  the  remainder  being 
limited  in  fee  tail  upon  the  son's  children,  and,  in 
default  of  children,  on  his  brothers  in  tail,  with 
remainders  as  before. 

The  many  economic  and  other  mischiefs  produced  by 
this  system  were,  it  is  true,  in  many  cases  mitigated  by 
means  of  clauses  introduced  into  the  settlement,  giving 
the  Ufe  tenant  or  trustees  large  powers  to  deal  with  the 
settled  land.  But  in  too  many  cases  the  settlor,  more 
anxious  to  preserve  his  ancestral  acres  in  his  family's 
hands  than  to  promote  the  pubhc  welfare,  refused  to 
have  such  clauses  in  the  settlement  ;  and,  even  where 
they  were  inserted,  they  were  guarded  by  so  many 
precautions  and  restrictions,  that  they  failed  to  do 
away  with  the  mischiefs  which  they  were  intended  to 
obviate. 
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The  Settled  Estates  Acts. 

For  a  long  time,  the  nervousness  or  the  prejudices  of 
the  landowning  classes  succeeded  in  stifling  all  efforts 
at  reform  of  this  restrictive  system  ;  but  at  last,  about 
the  middle  of  the  nineteenth  century,  the  legislature 
overcame  opposition,  and  the  Settled  Estates  Act,  1856, 
was  passed,  with  the  object  of  allowing  settled  land  to 
be  dealt  with  for  the  benefit  of  all  parties.  This  Act 
was  the  subject  of  many  amendments  ;  and,  at  length, 
having  proved  too  restricted  for  its  purpose,  was  re- 
placed by  the  Settled  Estates  Act,  1877,  which,  though 
largely  superseded  by  later  legislation  (for  the  Settled 
Land  Act  of  1882  is,  generally  speaking,  retrospective 
in  its  operation),  is  still  in  force,  and  is  occasionally 
resorted  to. 

The  Act  of  1877  proceeded  on  the  plan  of  giving  the 
tenant  for  Hfe  in  possession  the  powers  of  an  almost 
absolute  owner  over  the  settled  land.  He  could  grant 
long  leases  of  it,  easements  over  it,  and  could  sell  it. 
But  he  held  these  powers  as  a  trustee  for  every  one 
interested  under  the  settlement.  The  money  that 
resulted  from  the  exercise  of  the  statutory  powers  was 
not  his,  but  money  held  upon  trust  subject  to  the 
same  limitations  as  had  bound  the  settled  land.  The 
defect  of  the  Act  was,  that  it  required  the  consent  or 
order  of  the  Court  to  the  exercise  by  the  Ufe  tenant  of 
his  powers,  as  well  as  the  concurrence  of  many  of  the 
parties  interested  under  the  settlement.  It  is  super- 
seded, as  we  have  said,  but  not  repealed,  by  the 
Settled  Land  Acts,  1882-1890  ;  and  its  chief  practical 
importance  now  lies  in  the  fact,  that  a  tenant  in 
dower  is  a  Ufe  tenant  under  it  (s.  46),  and  that  it 
applies  to  land  to  which  an  infant  is  entitled  contin- 
gently on  attaining  twenty-one,  neither  of  which  cases 
is  within  the  Settled  Land  Acts  [Re  Sparrow  [1892] 
1  Ch.  412). 
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The  Settled  Land  Acts. 

[Note — For  the  remainder  of  this  chapter,  a 
reference  to  sections  means  sections  of  the  principal 
Act,  1882,  unless  otherwise  stated.] 

The  Settled  Land  Acts  proceed  much  on  the  same 
lines  ;  but  they  do  not  make  the  exercise  of  the  tenant 
for  life's  powers  generally  subject  to  the  consent  of  the 
Court  or  of  the  persons  interested  under  the  settle- 
ment.    Save  in  a  few  specified  cases,  he  is  entitled  to 
exercise  them  freely ;  subject  only  to  his  giving  general 
notice  of  his  intention  to  do  so  to  the  trustees  of  the 
settlement.     The  trustees  have  no  right  to  interfere 
with  his  exercise  of  them,  unless  he  is  exercising  them  in 
an  improper  manner.     It  is  then  their  duty  to  apply  to 
the  Court  to  restrain  such  exercise.     The  mone}^  result- 
ing  from    their   exercise,   called   '  capital   money,'   is 
invested  in  the  trustees'  names,  or  used  for  purposes 
prescribed  by  the  Act.     In  the  first  case,  the  Hmitations 
affecting  the  land  are  transferred  to  the  investments. 
In  the  second,  the  settled  land  is  benefited  to  the  extent 
of  the  value  of  the  capital  money.     The  tenant  for 
life  is  a  trustee  of  his  statutory  powers,  and  is  required 
to  exercise  them  for  the  benefit  of  all  entitled  under 
the  settlement.     In  this  way  it  is  attempted  to  pre- 
serve the  system   of  strict  settlement,   while  at  the 
same  time  giving  the  same  facility  for  transfer  and 
improvement  of  the  settled  land  as  would  result  from 
forbidding  settlements  of  land  altogether.     With  these 
words  of  explanation  as  to  the  object  and  plans  of  the 
Acts,  we  will  now  proceed  to  a  consideration  of  their 
numerous  and  elaborate  provisions. 

An  important  prehminary  observation  presents  itself 
upon  the  title  of  the  principal  Act.  It  is  therein 
described  as  "An  Act  for  facihtating  .  .  .  Disposi- 
"  tions  of  Settled  Land,  and  for  promoting  the  execu- 
"tion   of   Improvements  thereon."     It   is,   therefore, 
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emphatically  what  is  known  as  an  '  enabUng  statute ' ; 
and  is,  as  such,  to  be  construed  Uberally.  Further  than 
this,  it  has  been  judicially  laid  down  [Bruce  v.  M.  of 
Aileshury  [1892]  A.  C.  356),  that  the  Settled  Land  Act, 
1882,  differs  from  its  predecessors,  in  that  its  framers 
did  not  regard  merely  the  interests  of  persons  having 
definite  rights  (vested  or  contingent)  in  the  settled 
land,  but  had  an  eye  to  the  benefit  of  the  general 
pubhc,  and  especially  of  the  settled  land  and  the 
tenants  on  it. 

The  scheme  by  which  the  Settled  Land  Act,  1882, 
aims  at  accompHshing  its  object  may  be  thus  briefly 
described.  It  treats  the  property  subject  to  a  settle- 
ment as  a  fund  the  value  of  which  is  to  be  preserved 
to  satisfy  the  purposes  of  the  settlement,  but  the  form 
of  which  may  be  changed  from  time  to  time,  at  the 
discretion  of  the  person  whom  it  regards  as  the  adminis- 
trator of  the  fund  for  the  time  being.  This  person  is 
not,  as  might  have  been  expected,  the  trustee  of  the 
settlement,  but  the  person  for  the  time  being  entitled 
under  the  settlement  to  enjoy  the  income  of  the  land,  for 
a  life  interest  (s.  2  (5))  ;  and  this  though  his  interest 
may  be  only  equitable,  and  even  though,  as  a  fact, 
there  may  be  no  income  to  enjoy,  or  the  income  may  be 
actually  received  by  a  mortgagee  or  parchaser  to  v/hom 
it  has  been  assigned  (s.  2  (7)).  This  person  is  techni- 
cally known  as  the  '  tenant  for  life,'  a  somewhat 
unfortunate  term,  which  was,  doubtless,  intended  to 
confine  the  exercise  of  the  statutory  powers  conferred 
by  the  Acts  to  a  beneficiary  who  had  at  least  a  life 
interest  in  the  income,  but  which  necessitates  reference 
to  an  elaborate  defining  section  (s.  58),  from  which  it 
appears  that  a  '  tenant  for  life  '  includes  almost  every 
person  who,  but  for  his  own  incapacity  or  act,  would  be 
entitled  to  the  income  of  the  land  for  a  period  limited 
by  the  dropping  of  a  Ufe,  either  his  own  or  another's, 
or  extending  beyond  it—every  individual  landowner,  in 
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fact,  except  a  tenant  in  fee  simple  absolute  of  full  age, 
or  a  mere  lessee  for  years  at  a  rent.  Thus  (i)  a  tenant  in 
tail,  even  vt^hen  restrained  from  barring  the  entail  by 
Act  of  Parliament  (but  not  when  his  land  was  pur- 
chased out  of  a  Parhamentary  grant,  as  a  reward  for 
pubhc  services),  (ii)  a  tenant  in  fee  simple  subject  to  an 
executory  hmitation  over,  (iii)  a  tenant  of  a  base  fee 
(even  where  the  reversion  is  in  the  Crown),  (iv)  a 
tenant  for  years  determinable  upon  a  life,  (v)  a  tenant 
pur  autre  vie,  (vi)  a  tenant  for  hfe  of  a  terminable  or 
defeasible  estate,  or  of  an  estate  subject  to  a  direction 
for  accumulation,  (vii)  a  tenant  in  tail  after  possibility 
of  issue  extinct,  (viii)  a  tenant  by  the  curtesy,  (ix)  a 
person  entitled  under  a  trust  or  direction  to  pay  the 
income  of  land  to  him  for  life  or  until  sale,  bankruptcy, 
or  other  event,  (x)  an  infant  entitled  in  possession, 
whether  for  hfe  or  in  fee  (s.  58) — all  these  are  deemed, 
for  the  purposes  of  the  Act,  to  be  '  tenants  for  hie  '  or, 
which  is  much  the  same  thing,  to  have  the  powers  of 
a  tenant  for  hfe.  Universities  and  colleges  have,  by 
the  Universities  and  College  Estates  Act,  1898,  also 
been  enabled  to  exercise  certain  of  the  powers  of  a 
tenant  for  life. 

Almost  equally  comprehensive  is  the  definition  given 
by  the  Settled  Land  Act  (s.  2  (3))  of  the  subject-matter 
of  its  provisions.  These  apply,  of  course,  only  to  land, 
and  to  '  settled  land  '  ;  but  '  settled  land '  is  any  land 
subject  to  a  '  settlement,'  and  a  settlement  is  defined 
as  being,  in  effect,  any  instrument  or  number  of  in- 
struments whereby  any  interest  in  land  stands  for  the 
time  being  hmited  to  or  in  trust  for  any  person  by 
ivay  of  succession  (s.  2  (1)).  Moreover,  the  very  widest 
interpretation  is  given  to  all  these  defining  terms. 
Thus,  the  term  '  instrument  '  includes,  not  merely  a 
deed,  will,  settlement,  and  agreement,  but  a  copy  of 
court  roll,  and  an  Act  of  ParHament.  An  interest  is 
deemed  to  be  hmited  by  a  settlement,  although  it  is 

S.C. VOL.  II.  2  F 


434      BK.   II.    THE   LAW   OF   PROPERTY. — PT.   I.    IN    LAND. 

not  expressly  disposed  of  by  the  settlement,  but  reverts 

by  way  of  remainder  or  reversion  to  the  settlor  or  his  heir 

as  undisposed  of  (s.  2  (2) ).     Thus,  for  example,  a  mere 

devise  of  a  Hfe  estate  by  a  tenant  in  fee  simple  creates 

a  '  settlement,'  because  the  reversion  in  fee  results  to 

the  testator's  heir.     And,  though  there  appears  to  be 

no  express  provision  on  the  subject,  it  is  quite  clear 

from  the  general  scope  of  the  Act,  and  especially  from 

a  consideration  of  the  persons  included  in  the  definition 

of  a  '  tenant  for  life  '  (s.  58  (1)  (ii)),  that  persons  who 

really  take  by  way  of  substitution  or  defeasance,  under 

shifting  or  springing  uses  (pp.  373-375),  are  deemed, 

for  the  purposes  of  the  Act,  to  take  by  way  of  succession. 

Finally,  though  a  so-called  '  personal  '  settlement  of 

land,  i.e.,  a  settlement  which  directs  the  land  to  be  sold 

and  the  proceeds  held  for  successive  beneficiaries,  is  not, 

strictly,  a  settlement  by  which  larid  is  limited  by  way  of 

succession,  yet  it  is  treated  as  a  settlement  of  land  for 

the  purposes  of  the  Act,  so  long  as  the  land  remains 

unsold  (s.  63).     But  an  amending  section  of  the  Act  of 

1884  (s.  7)  provides,  that  the  so-called  tenant  for  life 

under  such  a  settlement  shall  not  exercise  his  statutory 

powers  without  the  leave  of  the  Court.     A  settlement 

of  pure  personalty  (other  than  quasi-heirlooms)  is,  of 

course,  quite  outside  the  scope  of  the  Acts  ;  except  that 

money  which  under  a  settlement  is  hable  under  a  trust 

or  power  to  be  apphed  in  the  purchase  of  land  to  be 

settled,  may  be  applied  as  capital  money  under  the 

Acts  (s.  33). 

There  may  be  in  existence  at  the  same  time  more 
than  one  settlement  for  the  purpose  of  the  Settled  Land 
Acts,  affecting  the  same  land,  under  each  of  which 
the  tenant  for  life  may  exercise  his  powers.  For 
example,  where  there  has  been  a  settlement  in  tail 
with  jointure  and  portions  charges,  followed  by  a  disen- 
taihng  deed  and  a  resettlement  which  extinguishes  the 
original  life  interest  but  gives  a  new  one,  there  will 
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be  three  settlements :  the  original  settlement,  the  re- 
settlement, and  the  compound  settlement,  composed 
of  the  two  together  and  the  disentailing  deed.  A 
tenant  for  life  who  had  a  life  estate  under 
the  original  settlement  can  sell  under  each  of  these 
settlements  ;  but  if  he  sells  under  the  resettlement 
only,  he  cannot  sell  free  from  the  charges  imposed  by 
the  original  settlement  {Be  Cormvallis  West  [1903]  2 
Ch.  150).  For  (as  appears  later)  a  tenant  for  life  can 
sell  free  from  estates  and  charges  arising  under  the 
settlement,  but  not  from  those  prior  to  it.  It  will 
thus  be  seen  that,  under  the  principle  of  compound 
settlements,  a  person  who  is  tenant  for  hfe  under  an 
instrument  may  sell  free  from  estates  and  charges 
which  arise  under  prior  instruments,  when  he  can  treat 
all  the  instruments  as  together  constituting  one  com- 
pound settlement,  but  not  otherwise.  In  such  cases 
it  is,  however,  generally  necessary  to  apply  to  the 
Court  for  the  appointment  of  trustees  for  the  pur- 
poses of  the  Settled  Land  Acts  of  the  compound  settle- 
ment, who  will  receive  the  purchase  money  and  hold  it 
on  the  trusts  of  that  settlement. 

Before  enumerating  the  precise  powers  bestowed  on 
the  tenant  for  hfe  by  the  Settled  Land  Acts,  it  may  be 
useful  to  draw  the  attention  of  the  student  to  certain 
features  of  those  powers  which  stamp  them  with  a 
pecuUar  character,  and,  in  fact,  serve  to  illustrate  with 
clearness  the  pohcy  of  the  Acts. 

Characteristics  of  the  Tenant  for  Life's  Powers. 

1.  In  the  first  place,  then,  the  powers  conferred  by 
the  Acts  are  legal,  in  the  strictest  sense,  i.e.,  they  are 
not  merely  statutory,  but  they  cannot  be  abrogated,  or 
even  restricted,  though  they  may  be  enlarged,  by  any 
of  the  provisions  of  the  settlement,  nor  even  by  the 
contract  or  conduct  of  the  person  entitled  to  exercise 
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them  (ss.  50-52,  56,  57).  And  the  Court  has  refused 
to  allow  any  evasion  of  this  rule,  however  ingenious. 
Thus,  where  there  was  a  devise  of  an  estate  to  A.  for 
life,  on  condition  that  she  should  reside  on  part  thereof 
during  the  Ufetime  of  the  testatrix's  sister,  and  provide 
there  a  home  for  such  sister,  whenever  the  latter 
should  choose  to  avail  herself  of  it,  and  that,  in  the 
event  of  her  failing  so  to  reside,  the  property  should  go 
over  to  B.  on  a  hke  condition,  it  was  held  that  the 
condition  did  not  prevent  A.  from  disposing  of  the  house 
under  the  Acts  {Re  Richardson  [1904]  2  Ch.  777). 
Again,  a  provision  to  the  effect  that  if  a  tenant  for  hfe 
ceases  to  reside  on  the  property,  another  person  shall 
be  entitled  to  purchase  or  rent  it  at  a  price  or  rent 
substantially  below  its  real  value,  would  be  equally 
held  ineffectual  to  prevent  the  exercise  of  the  powers 
of  the  Acts.  Where  the  so-called  tenant  for  hfe  is 
personally  incapable  of  exercising  the  powers,  the  Acts 
make  special  provision  to  prevent  them  falling  into 
abeyance.  Thus  the  powers  of  an  infant  are  exercis- 
able by  the  trustees  of  the  settlement,  or,  if  there  are 
none,  by  some  person  appointed  by  the  Court  (s.  60), 
those  of  a  lunatic  by  his  committee  (s.  62).  A  married 
woman  whose  interest  in  the  settled  land  belongs  to 
her  for  her  separate  use,  exercises  the  statutory  powers 
of  a  tenant  for  hfe  as  a  feme  sole  :  in  other  cases,  in 
conjunction  with  her  husband  (s.  61). 

2.  The  powers  of  a  tenant  for  hfe  are  personal  to 
himself  ;  and  no  ahenation  of  his  interest  will  deprive 
him  of  the  right  to  exercise  them,  or  confer  such  right 
on  the  alienee.  But  they  must  not  be  exercised  to  the 
prejudice  of  an  assignee  for  value  of  the  tenant  for  hfe's 
beneficial  interest  ;  nor,  indeed,  without  his  consent, 
except  that  the  tenant  for  life's  power  of  leasing  under 
the  Acts  may  be  exercised  without  the  assignee's  con- 
sent, where  the  assignee  is  not  actualty  in  possession 
(s.    50).     This  requirement   of   the  assignee's  consent 
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appears  to  afford  the  easiest  way  of  evading  the  inten- 
tion of  the  Acts,  and  to  be  the  chief  blot  upon  its 
effectiveness.     It    is,    however,    to    a    Umited    extent 
mitigated  by  a  provision  of  the  Settled  Land  Act, 
1890,   s.   4,   whereby  an  assignment  or  charge  by  a 
tenant  for  life  of  his  beneficial  interest  in  consideration 
of  marriage,  or  by  way  of  family  arrangement,  is  not 
to  be  deemed  an  assignment  for  value  for  this  purpose, 
3.  The  powers  of  a  tenant  for  Hfe  under  these  Acts 
are,  with  certain  exceptions,  independent,  i.e.,  they  do 
not  require,  as  a  condition  of  their  exercise,  the  consent 
either  of  the  Court,  or  of  the  other  beneficiaries,  or  of 
the  trustees  of  the  settlement  (s.  45).     This  is,  in  fact, 
the  great  change  introduced  by  the  legislation  of  1882. 
Under  the  previous  Acts,   the  exercise  of  statutory 
powers  had  required  so  many  consents,  that  the  effec- 
tiveness of  their  provisions  was  much  impaired.     But, 
to  guard  against  the  risks  which  the  new  poficy  does 
undoubtedly  involve,  the  Act  of  1882  provides,  that 
notice  by  registered  letter  of  his  intention  to  exercise 
any  power  of  sale,  exchange,  partition,  lease,  mortgage, 
or  charge,  shall  be  given  by  the  tenant  for  Hfe  to  the 
trustees  of  the  settlement  (of  whom  there  must  be  at 
least  two)  and  their  sohcitor,  a  month  before  entering 
into  the  transaction  contemplated.     A  provision  of  an 
amending  Act  (1890,  s.  7),  however,  reheves  the  tenant 
for  life  altogether  from  this  duty  in  the  case  of  leases 
for  terms  not  exceeding  twenty-one  years  at  a  rack 
rent,  and  without  exemption  from  waste  ;    and  other 
amendments  (1884,  s.  5  (1)  (3))  provide  that  the  notice, 
when  required,  may  be  a  notice  of  general,  as  distinct 
from  specific  intention,  and  that  notice  may  be  waived, 
either  generally  or  specially,  by  the  trustees,  though, 
even  in  that  case,  the  tenant  for  life  must  furnish  the 
trustees  with  reasonable  particulars  and  information  as 
to  the  exercise  of  his  powers. 

The  cases  in  which  the  actual  consent  of  the  trustees 
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or  the  Court  to  the  exercise  of  his  powers  by  a  tenant 
for  hfe  is  required,  may  be  enumerated  as  follows : 

{a)  Where  a  tenant  for  life  desires  to  sell,  exchange, 
or  lease  the  principal  mansion  house  on  any  settled 
land,  or  the  pleasure  grounds  or  park  usually  occupied 
therewith.  But  a  house  used  as  a  farm  house,  or  a 
house  having  less  than  twenty-five  acres  of  pleasure 
grounds  and  park,  is  not  to  be  deemed  for  this  purpose 
a  'principal  mansion  house  '  (1890,  s.  10). 

(6)  Where  a  tenant  for  Hfe  (being  impeachable  for 
waste)  desires  to  cut  timber  in  the  exercise  of  his 
statutory  powers  (s.  35). 

(c)  "Where  a  tenant  for  hfe  desires  to  effect  improve- 
ments of  the  estate  out  of  capital  money  (s.  26). 

(d)  Where  a  tenant  for  life  wishes  to  sell  so-called 
'  heirlooms  '  (s.  37).  Here  the  consent  of  the  Court, 
as  distinguished  from  the  trustees,  is  essential. 

4.  The  statutory  powers  of  a  tenant  for  life  are,  as  has 
been  ^aXd,  fiduciary,  i.e.,  they  are  to  be  exercised  by  him 
as  a  trustee  for  all  parties  entitled  under  the  settle- 
ment (s.  53).  As  a  consequence  of  this  enactment,  the 
tenant  for  life  himself  is  personally  responsible  to  the 
parties  interested  for  any  improper  (as  distinct  from 
merely  mistaken)  exercise  of  his  powers,  whereby  they 
suffer  loss.  It  is,  however,  expressly  provided,  that 
persons  who  deal  in  good  faith  with  the  tenant  for  hfe 
are  not  concerned  to  see  whether  the  tenant  for  life 
is  acting  properly  within  the  exercise  of  his  discretion 
(s.  54)  ;  but  a  purchaser  or  lessee  from  a  tenant  for  life 
who  knowingly  enables  the  tenant  for  life  to  act  im- 
properly is  not  protected  {Chandler  v.  Bradley  [1897] 
1  Ch.  315).  In  spite  of  the  express  words  of  the  Act, 
however,  it  is  probable  that  the  legislature  did  not 
intend  to  apply  to  a  tenant  for  life,  even  in  the  exercise 
of  his  statutory  powers,  all  the  strict  doctrines  ap- 
phcable  to  a  trustee  properly  so  called,  e.g.,  the  rule 
which  forbids  a  trustee  to  take  any  advantage  by  the 
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exercise  of  his  powers  as  a  trustee.  In  fact,  what  is 
intended  is,  that  the  tenant  for  hfe  shall  act  boiid  fide 
and  with  due  care. 

5.  Lastly,  the  powers  given  by  the  Acts  do  not 
interfere  with  any  other  powers  which  may  exist  ; 
except  that,  in  case  of  conflict,  the  powers  of  the  Acts 
prevail,  and  that  the  consent  of  the  tenant  for  hfe, 
except  in  the  case  of  a  settlement  on  trust  for  sale, 
is  necessary  to  the  exercise  by  any  other  person  of 
powers  conferred  by  the  settlement  for  any  purposes 
provided  for  by  the  Acts  (s.  56). 

We  now  proceed  to  enumerate  the  various  powers 
of  ahenation  conferred  upon  a  tenant  for  life  by  the 
Acts  ;  reserving  his  other  administrative  powers  till 
later.  We  may,  however,  first  note  that  the  tenant 
for  life  may  enter  into,  vary,  and  rescind  contracts  in 
exercise  of  his  powers  of  alienation,  which  will  be 
binding  on  and  enure  for  the  benefit  of  the  settled  land 
(s.  31)  ;  and,  when  the  settlement  comprises  an  un- 
divided share  in  land,  or  when,  under  the  settlement, 
the  settled  land  has  come  to  be  held  in  undivided  shares, 
the  tenant  for  hfe  may  concur  for  any  of  the  purposes 
of  the  Acts  with  the  owners  of  any  other  undivided 
share  (s.  19). 

Sale. 

The  tenant  for  life  may  sell  the  settled  land  or  any 
part  of  it,  or  any  easement  or  right  over  it,  including 
the  seignory  of  any  manor  or  copyhold  tenement,  by 
public  auction  or  private  contract,  and  subject  to  any 
stipulations  as  to  title  and  any  reservations  or  restric- 
tions of  user  that  he  may  think  fit  (s.  4).  He  may  also 
(but  only  under  the  order  of  the  Court)  sell  any  personal 
chattels,  or,  as  they  are  frequently,  but  incorrectly, 
called,  '  heirlooms,'  settled  on  trust  to  devolve  vidth 
the  land  (s.  37).     The  best  price  that  can  reasonably 
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be  obtained  must  be  secured  ;^but  it  may  take  the  form, 
in  a  sale  for  building  purposes,  of  a  perpetual  rent- 
charge,  which  will  be  protected  by  all  the  powers  and 
remedies  conferred  by  section  44  of  the  Conveyancing 
Act,  1881  (p.  226).  And  the  '  best  price  '  is  some- 
times only  a  relative  term — e.g.,  where  the  land  is  sold 
for  the  erection  of  dwelUngs  for  the  working  classes 
(1890,  s.  18).  Moreover,  on  or  in  connection  with  a 
sale  for  building  pm'poses,  the  tenant  for  life  may 
appropriate  any  part  of  the  settled  land  for  streets, 
gardens,  or  other  open  spaces,  for  the  general  benefit 
of  the  residents  on  the  settled  land,  and  may  do  all 
incidental  acts  necessary  to  carry  out  the  building 
scheme  (s.  16).  Finally,  the  tenant  for  life  may  sell 
the  land  without  the  minerals,  or  the  minerals  mthout 
the  land  (s.  17).  The  power  of  sale  includes  the  ancil- 
lary powers  of  entering  into  contracts  for  sale  (s.  31), 
which  contracts,  hke  all  other  contracts  for  exercising 
his  statutory  powers  of  ahenation,  will  be  binding  on, 
and  enure  for  the  benefit  of,  his  successors.  The 
power  of  sale  also  includes  the  power  of  doing  every- 
thing necessary  to  carry  the  sale  into  effect  (s.  20). 

Enfranchisement,  Exchange,  and  Partition. 

A  tenant  for  life  may  enfranchise  any  copyhold  or 
customary  land,  being  parcel  of  a  manor  comprised  in 
the  settlement  (s.  3  (ii)).  He  may  also  exchange  the 
settled  land  for  any  other  land  ;  except  that  settled 
land  in  England  must  not  be  given  in  exchange  for 
land  out  of  England  (s.  4  (8)).  And  where  the  settle- 
ment comprises  an  undivided  share  in  land,  or  the  land 
comprised  in  the  settlement  has  come  to  be  held  in 
undivided  shares,  he  may  concur  with  the  owners  of 
the  other  undivided  shares  in  partitioning  the  land 
(ss.  3  (iv),  19).  If  money  is  required  for  enfranchise- 
ment, or  for  equality  of  exchange  or  partition,  he  may 
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even  raise  it  by  mortgage  of  the  settled  land  (s.  18). 
Generally  speaking,  the  same  conditions  attach  to 
the  exercise  of  the  powers  of  enfranchisement,  ex- 
change, and  partition,  as  govern  the  exercise  of  the 
power  of  sale  ;  and  there  is  the  same  authority  to  do 
preparatory  and  incidental  acts  necessary  to  effect 
the  main  purpose  of  the  powers. 


Leasing. 

A  tenant  for  life  has  power  to  grant  three  kinds  of 
leases,   viz.  :  — 

(a)  building  leases — i.e.,  leases  made  in  consideration 
of  the  erection  or  repair,  past  or  future,  of  buildings, 
or  of  the  making  of  improvements  in  connection  v/ith 
building  purposes  (s.  8).  Such  leases  may  be  made  for 
any  term  not  exceeding  ninety-nine  years  ; 

(6)  mining  leases— i.e.,  leases  authorizing  the  lessees 
to  work  minerals  on  or  in  the  land.  Such  leases  may 
be  made  for  any  term  not  exceeding  sixty  years  ; 

(c)  '  other '  (i.e.,  chiefly  occupation)  leases.  Such 
leases  may  be  made  for  any  term  not  exceeding  twenty- 
one  years. 

But  building  and  mining  leases  for  longer  periods  or 
in  perpetuity  may  be  authorized  by  the  Court,  if  it  is 
satisfied  that  such  are  customary  in  the  district,  or  that 
it  is  difficult  to  make  such  leases  under  the  conditions 
prescribed  by  the  Act  (s.  10). 

In  all  leases  under  the  Act  the  best  rent  must  be 
reserved  that  can  reasonably  be  obtained  (s.  7  (2)) ; 
but,  in  the  case  of  building  leases,  a  nominal  or  reduced 
rent  may  be  reserved  for  the  first  five  years  of  the  term, 
or  less,  and  may  (with  certain  restrictions)  be  appor- 
tioned among  the  building  lots  (s.  8).  And,  in  the 
case  of  mining  leases,  the  rent  may  be  by  way  of  royalty 
or  of  acreage  worked  ;  and  a  dead  or  minimum  rent 
may  be  imposed,  with  hberty  to  the  lessee  to  make 
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up  a  deficiency  in  subsequent  years  (s.  9).  A  building 
lease  may  contain  an  option  of  purchase  at  any  time 
within  ten  years  of  its  date  (1889,  s.  2). 

A  tenant  for  life  may  also  grant  leases  to  give  effect 
to  contracts  by  a  predecessor  in  title,  or  an  enforceable 
covenant  for  renewal,  or  for  confirming  a  void  or  void- 
able lease  which  might  have  been  lawfully  granted  (s.  12). 

A  tenant  for  life  may  accept  surrenders  of  existing 
leases  or  contracts  for  leases,  with  or  without  considera- 
tion ;  and,  apparently,  with  or  without  an  arrangement 
for  a  grant  of  new  leases  (ss.  13,  31).  He  may  also 
grant  a  hcence  to  a  copyhold  tenant  to  make  any  lease 
of  his  tenement  which  the  tenant  for  hfe  liimself  could 
make  of  freehold  land  (s.  14).  Generally  speaking, 
the  preparatory  and  incidental  powers  attaching  to 
the  power  of  sale  are  applicable  also  to  the  power  of 
leasing  ;  but  there  are  certain  provisions  pecuharly 
affecting  the  grant  of  leases  by  a  tenant  for  hfe.  The 
chief  of  these  are  :  — 

[a)  the  lease  must  be  by  deed  (s.  7  (1)),  unless  it  is 
for  not  more  than  three  years  from  its  date,  when  it 
may  be  by  writing  under  hand  only  (1890,  s.  7) ; 

(6)  it  must  take  effect  in  possession  not  later  than 
twelve  months  from  its  date  (s.  7  (l)) ; 

(c)  it  must  contain  a  covenant  or  agreement  for  pay- 
ment of  rent,  and  a  condition  of  re-entry  on  non-pay- 
ment for  a  time  not  exceeding  thirty  days  (s.   7  (3)) ; 

(d)  a  counterpart  must  be  executed  by  the  lessee  and 
delivered  to  the  tenant  for  hfe.  But  the  execution  of 
the  lease  is  to  be  sufficient  evidence  of  comphance  with 
this  requirement  (s.  7  (4)). 

It  is  provided  that  a  statement  in  or  on  the  lease, 
signed  by  the  tenant  for  hfe,  respecting  any  matter  of 
fact  or  of  calculation  under  the  Act  in  relation  to  the 
lease,  is  to  be  sufficient  evidence,  in  favour  of  the 
lessee  and  those  claiming  through  Mm,  of  the  matter 
stated  (s.  7  (5)). 
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Mortgaging. 

By  the  principal  Act  (s.  18),  the  tenant  for  Ufe  had 
only  power  to  mortgage  for  the  purposes  of  enfran- 
chisement (including  the  purchase  of  a  reversion  on 
leaseholds)  or  equality  of  exchange  or  partition  ;  and 
(under  the  direction  of  the  Court)  for  payment  of  any 
costs,  charges,  and  expenses,  directed  to  be  paid  out  of 
property  subject  to  the  settlement  (s.  47).  But  by  the 
amending  Act  of  1890,  s.  1 1,  he  may  also  raise  money  by 
mortgage  to  pay  off  any  existing  encumbrance,  other 
than  an  annual  sum  payable  only  during  a  life  or  Uves 
or  a  term  of  years.  He  may  also,  on  a  sale,  exchange, 
or  partition  of  any  land,  transfer,  with  the  consent  of 
the  encumbrancer,  any  encumbrance  on  that  land  to 
other  land  already  subject  to  the  settlement,  or,  with 
certain  exceptions,  to  land  acquired  for  the  purposes 
of  the  settlement  (ss.  5,  24). 

Cutting  of  Timber. 

A  true  tenant  for  Ufe,  who  is  '  without  impeachment 
of  waste,'  may,  of  course,  cut  timber  without  any 
special  authority,  and  pocket  the  proceeds ;  being 
restrained  only  by  the  doctrine  of  '  equitable  waste,' 
before  explained  (pp.  66-67).  But  even  where  a  tenant 
for  life  is  not  so  exempted,  he  may,  under  the  Act,  cut 
timber  on  the  settled  land  ripe  and  fit  for  cutting  ; 
though,  as  we  have  previously  observed,  the  exercise 
of  this  power  requires  the  consent  of  the  trustees  or 
an  order  of  the  Court  (s.  35). 

Conveyance  of  Tenant  for  Life. 

It  should  be  noted,  that  on  any  such  sale,  lease,  or 
other  disposition  above  described,  the  tenant  for  hfe 
has  power  to  convey  the  settled  land  not  merely  to 
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the  extent  of  his  own  interest,  but  for  the  ivliole  interest 
settled,  or  deemed  to  be  settled  (p.  434),  or  any  less 
interest,  discharged  from  the  hmitations  of  the  settle- 
ment and  interests  to  arise  thereunder,  but  subject  to 
all  estates,  interests,  and  charges  having  priority  to 
the  settlement,  all  estates  conveyed  or  created  for 
securing  money  actually  raised,  and  all  leases  and  grants 
made  for  money  or  money's  worth  under  the  settle- 
ment or  any  statutory  power  (s.  20  (1)  ).  In  this  con- 
nection, difficult  questions  may  arise,  especially  when 
the  process  of  re-settlement  previously  alluded  to,  has 
result  in  a  chain  of  settlements  affecting  the  same  land. 
Here,  unless  the  settlements  unite  to  make  a  '  compound 
settlement,'  no  tenant  for  Hfe  can  affect  interests  under 
a  settlement  earUer  than  that  under  which  he  takes. 
But  if,  as  frequently  happens,  the  tenant  for  life  under 
an  older  settlement  is  also  made  tenant  for  life  of  a 
later,  'by  way  of  confirmation  of,  and  in  restoration 
of,'  his  earlier  life  interest,  then  he  can  act  as  tenant 
for  life  under  both  settlements  {Constable's  S.E.  [1919] 
1  Ch.  178).  Mortgages  and  assignments  of  his  life 
estate  by  the  tenant  for  life  are  within  the  latter 
restrictions  ;  but  regard  must  be  had  to  the  fact 
that  a  tenant  for  life  cannot  assign  or  release  his  statu- 
tory powers.  The  tenant  for  life  may  also  make  a 
conveyance  to  give  effect  to  a  contract  by  a  predecessor 
in  title,  if  such  conveyance  could  have  been  vahdly 
made  by  the  latter. 

Capital  Money. 

The  object  and  result  of  the  exercise  of  his  powers 
of  ahenation  by  the  tenant  for  life  being,  in  most 
cases,  the  reahzation  of  money,  we  come  naturally 
to  a  consideration  of  the  disposition  of  the  proceeds 
of  such  ahenations. 

All  property  covered  by  a  settlement  is  either 
income  or  capital.      The  former  belongs  to  the  tenant 
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for  life  ;  the  latter  is  a  fund  to  be  safeguarded  for  the 
benefit  of  all  parties  interested  under  the  settlement. 
The  tenant  for  life  is,  accordingly,  entitled  to  draw  the 
income,  in  whatever  way  arising,  unless  by  alienation 
or  bankruptcy  he  is  deprived  of  his  prima  facie  right. 
The  capital,  so  long  as  it  is  in  the  form  of  freehold 
interests,  is  divided  into  the  successive  interests  limited 
by  the  settlement ;  and  this,  whether  it  is  the  land 
originally  settled,  or  other  land  acquired  by  exchange 
or  purchase.  So  far  as  it  is  copyhold,  customary,  or 
leasehold  land,  acquired  by  exchange  or  purchase, 
it  is  vested  in  the  trustees  of  the  settlement  on  trusts 
corresponding  with  the  uses  of  freehold  estates.  But, 
when  it  takes  the  form  of  money,  or  other  personal 
security,  it  must  be  paid  to  or  retained  by  the  trustees 
of  the  settlement  ;  though,  as  we  shall  see,  the  tenant 
for  life  may  still  exercise  powers  of  control  over  it. 
And  so,  for  example,  a  purchaser  from  a  tenant  for  life 
must  pay  his  purchase  money,  not  to  the  tenant  for 
life  (though  the  latter  executes  the  conveyance)  but 
to  the  trustees,  or  into  Court,  at  the  option  of  the 
tenant  for  life  (s.  22). 

Generally  speaking,  there  is  no  serious  difficulty  in 
distinguishing  between  what  moneys  arising  from  the 
exercise  of  the  tenant  for  life's  powers  are  capital,  and 
what  are  income.  Income  means  annual  produce  ; 
and,  therefore,  all  ordinary  rent,  dividends,  interest, 
crops,  and  the  hke,  will  be  income.  But  rent  arising 
from  mining  leases  represents  an  actual  reduction  of 
the  corpus  of  the  land  ;  and,  therefore,  a  certain  pro- 
portion of  it — i.e.,  three  fourths  if  the  tenant  for  hfe 
is  impeachable  for  waste,  one  fourth  if  he  is  not — must, 
unless  a  contrary  intention  is  expressed  in  the  settle- 
ment, be  paid  to  the  trustees  as  capital  (s.  11).  Again, 
three  fourths  of  the  proceeds  of  the  sale  of  timber  cut 
under  statutory  powers  will  be  treated  as  capital  (s.  35). 
When  a  lease  is  granted  in  consideration  of  a  fine,  the 
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fine  is  capital  for  the  purposes  of  the  Acts  (1884,  s.  4). 
Money  paid  in  consideration  of  the  varying  or  rescind- 
ing of  a  contract  is  capital  money  (s.  3 1 ) .  But,  of  course, 
the  settlement  may  make  any  other  appropriation  ;  and 
it  should  be  remembered  that  the  working  of  mines 
already  opened  is  not  waste,  and  that  (as  above 
pointed  out)  a  tenant  for  life  who  is  unimpeachable 
for  waste  need  not  resort  to  the  Acts  at  all  for  power 
to  cut  timber,  but  will  be  entitled  to  cut  timber  and 
pocket  the  whole  proceeds.  When  capital  money 
arises  from  the  sale  of  a  leasehold  or  other  interest 
less  than  the  fee,  or  in  respect  of  a  reversionary  in- 
terest, the  proceeds  must  be  dealt  with  by  the  trustees 
or  the  Court  so  as  to  give  to  the  persons  interested, 
so  far  as  possible,  a  benefit  similar  to  that  which  they 
would  have  had  in  the  property  sold  (s.  34).  So  a 
tenant  for  life  was  only  allowed  to  receive,  during  the 
term  of  a  leasehold  which  had  been  sold,  an  income 
equal  to  the  rent  which  had  been  received  from  the 
estate  sold  {Cottrell  v.  Cottrell  (1885)  28  Ch.  D.  628). 

Where  money  is  in  Court  or  in  the  hands  of  trustees 
as  capital,  it  ought  as  soon  as  possible  to  be  placed  in 
some  form  of  permanent  investment.  But  the  invest- 
ments open  to  capital  moneys  arising  under  the  Acts 
are  much  wider  than  those  available,  in  the  absence  of 
special  powers,  for  ordinary  trust  funds.  They  may 
be  enumerated  as  follows  : — 

1.  Ordinary  trust  securities  (with  some  enlarge- 
ments). 

2.  Discharge  of  encumbrances  affecting  the  corpus 
of  the  settled  land. 

3.  Improvements  authorized  by  the  Acts. 

4.  Payment  for  equality  on  exchange  or  partition  of 
any  part  of  the  settled  land. 

5.  Purchase  of  the  seignory  or  freehold  of  any  part 
of  the  settled  land,  being  freehold,  copyhold,  or  custo- 
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mary  land,  or  of  the  reversion  or  fee  of  any  part  of 
the  settled  land,  being  leasehold  for  life  or  years. 

6.  Purchase  of  other  land  in  fee  simple,  copyhold, 
customary,  or  leasehold  with  at  least  sixty  years  to 
run  ;  or  of  mines  or  minerals  convenient  to  be  worked 
with  the  settled  land,  in  fee  or  for  at  least  sixty  years, 
or  of  easements,  rights,  or  privileges  convenient  for 
such  mines  or  other  purposes  connected  with  the 
settled  land. 

7.  Payment  of  compensation  or  effecting  of  improve- 
ments by  a  landlord  under  the  Agricultural  Holdings 
Act. 

8.  Any  other  investment  authorized  by  the  settle- 
ment for  the  proceeds  of  the  exercise  of  a  power  of 
sale. 

In  addition  to  these  investments,  ordinarily  so  called, 
capital  moneys  arising  under  the  Act  are  applicable 
towards  the  discharge  of  the  costs,  charges,  and  ex- 
penses of,  or  incidental  to,  the  exercise  of  the  powers 
or  provisions  of  the  Acts  (s.  21),  or,  if  the  Court  so 
directs,  the  costs  of  proceedings  for  the  protection  or 
recovery  of  land  settled  or  claimed  as  settled  (s.  36), 
and,  finally,  are  payable  to  any  person  becoming  abso- 
lutely entitled  under  the  settlement,  or  empowered 
to  give  an  absolute  discharge. 

The  investments  must  be  made  by  the  trustees  under 
the  direction  of  the  tenant  for  hfe,  whose  power  in  this 
respect,  if  exercised  in  good  faith,  cannot  be  controlled 
by  the  trustees,  or  even  by  the  Court  ;  and  the  invest- 
ments cannot  be  changed  during  the  lifetime  of  the 
tenant  for  life  without  his  consent  (s.  22).  All  invest- 
ments and  moneys  awaiting  investment  are,  for  pur- 
poses of  disposition,  transmission,  and  devolution,  to 
be  treated  as  land,  whatever  their  actual  nature,  and 
are  to  be  subject  to  the  same  limitations  as  the  land 
from  which  they  arise  (s.  22).  Lastly,  the  student  may 
find  it  useful  to  notice,  that  money  paid  into  Court 
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under  the  Lands  Clauses  Acts,  or  any  other  Act  of 
Parliament,  and  liable  to  be  laid  out  in  the  purchase 
of  land  to  be  settled,  may  be  invested  and  applied  in 
the  same  way  as  capital  moneys  arising  under  the 
Settled  Land  Acts  (s.  32)  ;  and  the  same  rule  applies 
to  money  in  the  hands  of  trustees  under  any  settle- 
ment to  which  a  similar  liability  attaches  (s.  33). 

Improvements  by  the  Tenant  for  Life. 

The  power  to  expend  capital  money  in  improving  the 
settled  land  is  one  of  the  most  important  entrusted  to 
the  tenant  for  life.  Improvements  of  a  permanent 
character  obviously  benefit  all  parties  interested  under 
the  settlement  ;  and  long  experience  has  proved  that  it 
is  useless,  even  if  it  were  just,  to  expect  a  tenant  for 
life  to  make  them  out  of  his  own  pocket.  Accordingly, 
long  before  the  passing  of  the  Settled  Land  Acts, 
a  machinery  had  been  devised  for  enabUng  a  hmited 
owner,  with  the  consent  of  various  authorities,  to  raise 
money  for  the  purpose  of  effecting  improvements,  by 
a  terminable  charge  on  the  land,  which  should  take 
priority  over  aU  ordinary  encumbrances.  This  charge, 
being  defrayed  out  of  income  by  the  persons  success- 
sively  entitled  to  the  income,  in  effect  distributes  the 
cost  of  the  improvement  among  the  persons  who  most 
benefit  by  it ;  and,  ultimately,  it  redeems  the  whole 
expense  within  a  limited  period.  This  machinery  is 
now  exercised  under  the  provisions  of  the  Improvement 
of  Land  Act,  1864,  and  its  numerous  amendments. 

But  the  Settled  Land  Acts  have  provided  an  alterna- 
tive system,  by  means  of  which  capital  money  arising 
thereunder  may  be  employed  by  the  tenant  for  hfe,  not 
only  in  effecting  the  improvements  authorized  by  the 
Improvement  of  Land  Act,  1864,  but  in  effecting 
numerous  other  improvements  sanctioned  by  the  Acts  ; 
and   these   latter   improvements,  again,    are  brought 
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within  the  scope  of  the  Improvement  of  Land  Act. 
The  improvements  themselves  are  too  many  to  enu- 
merate (ss.  25,  30  ;  1890,  s.  13)  ;  but  a  word  may 
be  said  as  to  the  machinery  by  which  they  are 
effected. 

The  initiative  comes  from  the  tenant  for  hfe,  whose 
duty  it  is  to  prepare  a  scheme  for  the  execution  of  the 
improvement,  showing  the  proposed  expenditure  there- 
on (s.  26).  If  the  moneys  proposed  to  be  expended  are 
in  the  hands  of  the  trustees,  the  scheme  must,  primarily, 
be  submitted  to  and  approved  of  by  them  ;  but  if  the 
tenant  for  life  be  dissatisfied  with  their  refusal,  he  may 
apply  to  the  Court  to  direct  the  trustees  to  approve. 
After  the  approval  of  the  trustees  has  been  obtained, 
the  work,  or  at  least  a  part  of  it,  must  be  accomplished 
before  any  moneys  are  paid  over  ;  but,  when  this  has 
been  done,  the  trustees  may  apply  the  money  towards 
payment  therefor,  either  on  the  certificate  of  the 
Ministry  of  Agriculture  that  the  work  has  been  properly 
executed,  or  on  a  similar  certificate  by  a  competent 
engineer  or  able  practical  surveyor,  nominated  by 
them  and  approved  by  the  Minister  or  by  the  Court, 
or  on  an  order  of  the  Court  authorizing  payment. 

Where  the  money  to  be  expended  is  in  Court,  the 
scheme  of  expenditure  requires  the  approval  of  the 
Court ;  and  payment  is  made  on  the  order  or  direction 
of  the  Court,  given,  either  upon  similar  evidence,  or 
upon  such  other  evidence  as  the  Court  thinks  sufiicient. 
The  approval  of  the  choice  of  engineer  or  surveyor,  in 
the  former  case,  must  be  by  the  Court.  A  provision 
of  an  amending  Act  now  empowers  the  Court  to  direct 
payment  for  improvements,  even  where  they  have 
been  effected  without  submitting  a  scheme  for  the 
approval  of  the  trustees  or  the  Court  (1890,  s.  15). 
But,  presumably,  this  power  will  be  cautiously 
exercised. 

The  tenant  for  life  and  his  successors  must  repair  the 
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improvement,  and,  where  it  is  insurable  against  fire, 
keep  it  insured  for  such  period  and  to  such  an  amount, 
if  any,  as  the  Ministry  of  Agriculture  may,  by  certificate, 
prescribe  ;  and  the  Acts  contain  various  provisions  for 
protecting  improvements  against  damage  or  neglect. 
Finally,  we  may  notice  that,  for  the  purpose  of  effecting 
or  maintaining  any  improvement  authorized  by  the 
Acts,  the  tenant  for  life,  or  his  successors,  may  do 
various  acts,  such  as  getting  stone,  hme,  and  clay, 
burning  bricks,  laying  tramways,  and  even  cutting 
non-ornamental  timber,  which  would,  'prima  facie,  be 
acts  of  waste,  without  incurring  Uabihty  for  waste 
(s.  29). 

Trustees  for  the  Purposes  of  the  Acts. 

It  now  remains  only  to  describe  briefly  the  part 
played  by  the  trustees  in  the  working  of  the  Settled 
Land  Acts  ;  for  the  powers  of  the  beneficiaries,  other 
than  the  tenant  for  hfe,  are  practically  confined  to 
applying  to  the  Court  to  stop  any  proceedings  to 
which,  on  good  grounds,  they  may  object,  as  detri- 
mental to  their  interests  (s.  34).  Generally  speaking, 
they  are  deemed  to  be  adequately  represented  by 
the  trustees. 

A  prehminary  question  of  some  importance  arises 
from  the  fact  that,  when  land  is  settled  on  the  ordinary 
lines  of  a  family  settlement,  there  may  be  more  than 
one  group  of  trustees  appointed  by  the  settlements  for 
various  purposes.  On  the  other  hand,  it  is  conceivable, 
though  not  very  probable,  that  a  strict  settlement  may 
appoint  no  trustees  at  all ;  the  interests  of  the  different 
parties  being  hmited  to  them  as  legal  estates.  In 
such  cases,  the  question  arises :  Who  are  to  exercise 
the  powers  confided  by  the  Settled  Land  Acts  to  the 
trustees  of  the  settlement  ?  ;  or,  as  it  is  more  commonly 
put:    Who  are  the  'trustees  for  the  purposes  of  the 
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Settled  Land  Acts  '  ?  This  question  was  foreseen  by 
the  framers  of  the  Act  of  1882  (s.  2  (8))  ;  but  its 
difficulties  were  not  adequately  appreciated.  It  is 
now  also  affected  by  the  Act  of  1890,  s.  16.  The 
following  are  the  alternatives  : — 

1.  Primarily,  the  trustees  having  by  the  settlement 
power  of  sale  of  the  settled  land,  or  power  to  consent 
to  such  sale,  are  the  trustees  for  the  purposes  of  the 
Acts ;  faihng  them, 

2.  The  persons  declared  by  the  settlement  to  be 
trustees  for  the  purposes  of  the  Acts  ;   faihng  them, 

3.  The  trustees  having  under  the  settlement  power 
of  or  trust  for  sale,  or  power  to  consent  to  sale,  of 
other  lands  comprised  in  the  same  settlement,  and 
subject  to  similar  hmitations  ;   faihng  them, 

4.  The  trustees  having  under  the  settlement  a  future 
power  of  or  trust  for  sale,  or  power  to  consent  to  the 
exercise  of  a  future  power  of  sale,  whether  absolute  or 
contingent ;  faihng  all  these, 

5.  The  persons  specially  appointed  for  the  purpose 
by  the  Court  (s.  38). 

Where  trustees  for  the  purposes  of  the  Acts  have 
once  existed,  new  trustees  may  be  appointed,  either 
under  the  ordinary  powers  for  appointing  new  trustees 
contained  in  the  Trustee  Act,  1893,  s.  47,  or  by  the 
Court  under  the  Settled  Land  Act,  s.  38. 

Unless  the  settlement  otherwise  provides,  no  capital 
money  is  to  be  paid  to  fewer  than  two  trustees  (s.  39); 
but  their,  or,  when  authorized,  his  receipt,  or  that  of 
the  personal  representatives  of  the  last  surviving 
trustee,  is  an  effectual  discharge  to  the  payer  (s.  40). 
And  each  trustee  is  Uable  only  for  what  he  actually 
receives  ;  notwithstanding  that  he  signs  receipts  for 
conformity  (s.  41). 

Broadly  speaking,  the  trustees  for  the  purposes  of 
the  Acts  have  three  classes  of  duties  to  perform. 
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In  the  first  place,  they  have  to  act  as  guardians  of 
the  capital  affected  by  the  settlement.  Their  duties  in 
this  respect  have  already  been  sufficiently  discussed 
in  the  treatment  of  investments  and  improvements, 
and  in  dealing  with  the  provisions  of  the  Acts  re- 
quiring notice  to  be  given  to  the  trustees  by  the 
tenant  for  life  of  his  intention  to  exercise  his  powers 
of  alienation. 

In  the  second  place,  the  trustees  themselves  usually 
exercise  the  powers  of  the  tenant  for  life  when,  for  any 
reason,  the  tenant  for  hfe  himseK  is  unable  to  act.  The 
most  conspicuous  example  of  this  class  of  duties  is  that 
of  the  infant  tenant  for  life,  whose  statutory  powers, 
whether  he  is  really  a  tenant  for  hfe,  or  an  absolute  owner 
deemed  to  be  such,  are  exercisable  by  the  trustees 
(ss.  59,  60).  But  a  useful  clause  of  an  amending  Act  has 
provided,  that  where  a  tenant  for  hfe  desires  to  sell  or 
purchase  settled  land  on  his  own  behalf,  or  to  exchange, 
or  make  a  partition  of,  settled  land  with  himself,  his 
powers  of  disposition  shall  be  exercised  by  the  trustees 
(1890,  s.  12).  The  committee  of  a  lunatic  may,  how- 
ever, exercise  his  statutory  powers  as  a  tenant  for  life 
(s.  62). 

Finally,  although,  as  we  have  pointed  out,  most  of 
the  statutory  powers  of  the  tenant  for  hfe  can  be  exer- 
cised according  to  his  sole  discretion  ;  yet  there  are  a 
few  which  require  the  consent  of  either  the  trustees 
or  the  Court.  These  have  been  enumerated  above 
(p.  438) ;  but  they  may  again  be  mentioned  as  the 
power  to  sell,  exchange,  or  lease  the  principal  mansion- 
house,  the  statutory  power  to  cut  timber,  and  the 
power  to  make  improvements.  In  all  these  cases,  the 
consent  of  the  trustees  must  be  given  or  withheld 
according  to  their  bond  fide  behef  as  to  the  advisability 
of  the  proposed  course. 

So  long,  however,  as  the  trustees  act  bond  fide,  they 
are  not  hable  for  giving  any  consent,  or  for  not  taking 
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any  proceedings  open  to  them,  or  for  the  impropriety 
of  any  disposition  of  land  by  the  tenant  for  Ufe  under 
his  statutory  powers  (s.  42) ;  and  they  may  reimburse 
themselves  out  of  the  settled  property  for  all  expenses 
properly  incurred  (s.  43).  Further,  any  differences 
between  them  and  the  tenant  for  life  may  be  sub- 
mitted to  the  Court  (s.  44). 


NOTE  ON  AUTHORITIES. 

[The  standard  work  is  Hood  and  Challis,  "  Conveyancing  and 
Settled  Land  Acts.'"  The  law  is  summarised  in  the  "  Digest  of  English 
Civil  Law,"  pp.  878-897.] 


(     454     ) 


CHAPTER  XXVI. 

OF    PUBLIC    REGISTRATION    OF    DEEDS    AND     OF    STATE 
GUARANTEED    TITLE   TO   LAND. 

[Specially  revised  by  J.  S.  Stewart-Wallace,  Esq.] 


We  come  now  to  that  important  class  of  conveyances 
which,  though  they  primarily  derive  their  effect  from 
the  intention  of  the  parties,  are  yet  not  completely 
effectual  unless  they  have  been  in  some  way  recorded 
in  a  public  register.  These  conveyances  are  all  reaUy 
made,  or  at  least  registered,  under  the  provisions  of 
some  definite  statute  ;  and,  therefore,  as  has  been 
suggested  above  (pp.  341-342),  may  be  indifferently 
classed  as  '  conveyances  by  statute  '  or  *  conveyances 
by  record.'  And  among  such  conveyances,  it  will  ob- 
viously be  convenient  to  treat  such  encumbrances  on 
land  as  are  similarly  registered  ;  though  they  are  not 
always,  strictly,  in  the  nature  of  conveyances.  For 
the  policy  which  has  inspired  all  registration  statutes 
is  the  same  ;  and  is  forcibly  expressed  in  the  language 
itself  of  one  of  such  statutes.  As  for  instance  : — 
"  Whereas  by  the  different  and  secret  ways  of  con- 
veying land,  tenements,  and  hereditaments,  such  as 
are  ill  disposed  have  it  in  their  power  to  commit 
frauds,  and  frequently  do  so,  by  means  whereof 
several  persons  (who  through  many  years'  industry 
in  their  trades  and  employments,  and  by  great 
frugality,  have  been  enabled  to  purchase  lands  or 
to  lend  money  on  land  security)  have  been  undone 
in  their  purchases  and  mortgages  by  prior  and  secret 
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"conveyances  and  fraudulent  incumbrances,  and  not 
"only  themselves,  but  their  whole  families  thereby 
"  utterly  ruined."  Such  is  the  preamble  to  the  Middle- 
sex Registry  Act,  1708,  which  was  among  the  first  of 
a  long  series  of  attempts,  culminating  in  the  existing 
Land  Transfer  Acts,  to  remedy  the  evils  of  a  wholly 
unquaUfied  system  of  private  conveyancing. 

Public  Conveyancing  and  State-Guaranteed 
Titles. 

The  failure  of  the  private  system  of  conveyancing 
to  give  full  protection  to  persons  dealing  with  land  has 
led  the  State  in  every  civihzed  country  in  the  world 
to  insist  upon  some  measure  of  State-control  to  ensure 
safety.  This  control  has  invariably  taken  the  form  of 
some  system  of  registration  of  assurances  affecting 
land.  There  are  two  main  systems  of  public  regis- 
tration— registration  of  deeds  and  registration  of  title. 

{a)  Public  Registration  op  Deeds. 

This  is  a  partial  and  incomplete  form  of  pubHc 
control.  It  usually  takes  the  form  of  an  enactment 
that  deeds  affecting  land  have  no  validity,  or  are  liable 
to  be  rendered  void,  unless  registered  in  some  public 
registry— usually  a  State  registry,  though  sometimes, 
as  in  Yorkshire,  it  may  be  a  municipal  registry.  The 
State  or  municipality  takes  no  responsibility  for  the 
contents  of  these  deeds.  It  registers  all  deeds  pur- 
porting to  affect  land  which  are  presented.  It  does 
not  guarantee  that  sucli  deeds  as  are  registered  are 
good  or  valid  ;  it  merely  says,  in  effect,  that  such 
deeds  as  are  not  registered  are  not,  or  may  not  be, 
good  and  valid. 

That  such  a  system  gives  a  measure  of  protection 
which  private  conveyancing  cannot  give  is  apparent ; 
it  prevents  all  duplications  and  sup]3ressions  of  deeds, 
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whether  bond  fide  or  maid  fide.  Some  such  system  is 
found  throughout  America,  North  and  South,  in  France, 
Spain  and  Portugal,  Italy,  and  most  of  the  smaller 
States  of  Euroj)e,  as  well  as  in  two  Enghsh  counties 
(Middlesex  and  Yorkshire)  and  in  Ireland. 


(6)  Public  Registration  of  Title  or  State- 
Guaranteed  Titles. 

The  second  main  system  of  public  registration  is 
State  registration  of  title.  This  is  the  complete  as- 
sumption by  the  State  of  responsibility  for  aU  con- 
veying of  land.  It  is  carried  out  by  entries  on  a 
pubhc  register,  estabhshed,  maintained,  and  guaranteed 
by  the  State  (where  such  a  system  obtains)  for  the 
purpose  of  protecting  its  citizens  from  the  dangers 
inherent  in  private  conveyancing  set  forth  in  the 
picturesque  preamble  to  the  Middlesex  Registry  Act, 
1708,  above  quoted. 

This  system  is  found  in  Austraha,  New  Zealand, 
and  South  Africa,  also  in  several  of  the  Canadian 
Provinces,  and  in  some  of  the  component  States  of  the 
United  States,  as  well  as  in  Germany  and  Austria.  It 
is  also  in  operation,  as  we  shall  see  in  detail  below,  as  a 
compulsory  system,  in  the  Administrative  County  of 
London,  and  as  a  voluntary  system  for  the  rest  of 
England  and  Wales. 

The  key-note  of  the  system  is,  that  the  machinery 
for  the  purchase  and  sale  of  land  is  assimilated  to  that 
of  stock.     Its  essential  features  are  : — 

(1)  That  the  inconclusive  and  frequently  repeated 
examination  of  title  by  private  individuals  is  done 
away  with  by  one  final  and  authoritative  examination 
under  State  authority. 

(2)  As  a  result  of  this  examination,  the  formation  of 
a  hst  or  register  of  landowners,  of  State-guaranteed 
accuracy,  together  mth  a  precise  plan  or  description  of 
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the  land,  and  a  list  of  mortgages  and  other  burdens 
affecting  it. 

(3)  The  constant  keeping  up  to  date  of  this  register 
by  noting  on  it  every  devolution  of  the  land,  on  sale, 
death,  or  otherwise,  and  by  the  cancellation  of  every 
entry  on  the  register  the  effect  of  which  is  exhausted. 

Where  the  system  is  in  full  operation,  the  law 
recognizes  no  title  to  land  save  entry  on  this  register. 
No  one  dealing  with  land  is  concerned  with  the  history 
of  the  title ;  neither  does  it  matter  how,  or  when,  a 
person  was  entered  on  the  register.  A  purchaser  need 
only  see  that  his  vendor  is  in  fact  the  person  who  is 
entered  on  the  register  as  the  proprietor  of  the  land 
he  wishes  to  buy.  If  so,  he  can  complete  the  sale  at 
once  without  further  enquiry  as  to  title.  Entry  on 
the  register  then  gives  him  a  State  guarantee,  either 
that  he  cannot  be  dispossessed  of  the  land  for  which 
he  has  paid,  or,  if  dispossessed,  that  he  is  compensated 
for  what  he  has  lost. 

It  is  important  to  note  here  that,  though  this  system 
is  called  State  or  Pubhc  Registration  of  Title,  this  does 
not  mean  that  the  register  is  necessarily  open  to  pubhc 
inspection.  On  the  contrary,  under  the  system  as 
estabhshed  in  England,  the  register  is  private,  and  can 
only  be  inspected  by  a  registered  proprietor  or  under 
his  authority. 

Having  examined  the  essential  features  of  State 
registration  of  title,  and  having  distinguished  between 
that  system  and  State  or  municipal  registration  of 
deeds,  we  are  now  in  a  position  to  consider  the  Acts 
and  methods  under  which  these  principles  are  in 
operation  in  England  and  Wales. 

I.  Registration  of  Deeds. 

The  Middlesex  Registry  Act,  1708,  which  founded 
the  system  of  registration  of  deeds  in  Middlesex,  is  still 
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in  force,  and  has  been  recently  amended  by  the  Land 
Registry  (Middlesex  Deeds)  Act,  1891,  by  which  the 
Middlesex  Registry  has  been  amalgamated  with  the 
Land  Registry  hereafter  mentioned.  These  Acts  pro- 
vide, that  any  deed,  conveyance,  will,  or  devise,  which 
shall  affect  any  interest  in  land,  other  than  copyhold 
estates,  situate  in  Middlesex,  but  not  including  leases 
at  rack  rent,  or  for  twenty-one  years  or  under  where 
the  actual  possession  goes  along  with  them,  shall  be 
deemed  to  be  fraudulent  and  void  against  a  subsequent 
purchaser  or  mortgagee  ;  unless  a  memorial  thereof 
shall  have  been  registered,  in  such  manner  and  within 
such  period,  as  the  Acts  direct.  But  unregistered 
deahngs  are  not  deemed  to  be  void,  if  the  subsequent 
purchaser  or  mortgagee  had  notice  of  them  {Le  Neve 
V.  Le  Neve  (1747)  1  Ves.  Sen.  64). 

The  Yorkshire  Registries  Act,  1884,  which  repealed 
and  replaced  some  earlier  Acts,  provides  that  all 
assurances  of  land  in  Yorkshire  are  to  have  priority 
according  to  date  of  registration,  and  that  all  wills 
entitled  to  be  registered  are  to  have  priority  according 
to  the  date  of  the  death,  if  registered  within  six  months 
thereof,  or,  if  not,  according  to  date  of  registration. 
Except  in  cases  of  actual  fraud,  notice  of  prior  trans- 
actions is  immaterial  (s.  14).  The  Act  does  not  apply 
to  copyholds,  nor  to  leases  not  exceeding  twenty- one 
years  accompanied  by  actual  possession.  There  are 
also  provisions  for  registering  titles  which  are  not  evi- 
denced by  any  document,  e.g.,  intestacies,  liens,  and 
equitable  mortgages  by  deposit  of  title-deeds.  By  the 
Vendor  and  Purchaser  Act,  1874,  s.  8,  unregistered 
wills  devising  land  in  Middlesex  or  Yorkshire  are  made 
good  in  favour  of  a  purchaser  from  the  devisee,  pro- 
vided that  he  registers  his  purchase  deed  before  any 
purchaser  from  the  lieir-at-law  has  registered  his 
purchase  deed. 

In  the  case  of  leases  or  conveyances  of  certain  of  the 
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levels  in  the  Bedford  Level,  a  lessee  or  grantee  is  not 
entitled  to  the  privileges  conferred  by  the  Bedford 
Level  Act,  unless  his  lease  or  conveyance  is  registered. 
Except  as  appears  above,  and  apart  from  the  enrol- 
ment of  certain  classes  of  deeds,  such  as  disentailing 
deeds  (pp.  385-386),  assurances  under  the  Mortmain  and 
Charitable  Uses  Act,  1888,  and  deeds  poll,  in  the  Central 
Office  of  the  Royal  Courts,  the  policy  of  the  registra- 
tion of  assurances  has  never  been  adopted  in  England. 
In  1857,  the  Registration  of  Title  Commission  reported 
against  the  adoption  of  registration  of  deeds,  recom- 
mending registration  of  title  as  the  final  and  complete 
system,  to  which  at  best  the  other  was  but  a  stepping 
stone.  That  report  remains  the  classic  exposition  of 
the  principles  underlying  registration  of  title  ;  and  the 
many  Bills  and  Acts  affecting  public  registration  since 
introduced  have  all  adopted  that  system. 

II.  Registration  op  Land  Charges. 

But,  although  the  system  of  registering  assurances 
generally  has  never  become  universal  in  England,  yet 
the  Land  Charges  Registration  and  Searches  Act,  1888, 
s.  5,  as  amended  by  the  Land  Charges  Act,  1900,  has 
enacted  that  there  shall  be  established  and  kept  at  the 
office  of  Land  Registry  a  special  register,  called  The 
Register  of  Writs  and  Orders  affecting  Land,  and  that 
in  such  register  there  may  be  registered  any  writ  or 
order  affecting  land  issued  or  made  by  any  Court  for 
the  purpose  of  enforcing  a  judgment,  statute,  or  recog- 
nizance, or  any  order  appointing  a  receiver  or  seques- 
trator of  land.  The  entry  is  made  in  the  name  of  the 
person  whose  land  is  affected  ;  and  the  registration 
endures  for  five  years,  but  may  be  renewed  from  time 
to  time,  its  effect  continuing  for  five  years  from  the 
date  of  such  renewal.  It  is  in  lieu  of  the  registration 
of  such  writ  or  order  in  the  Central  Office  of  the  Courts 
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of  Justice  ;  and,  as  regards  judgments,  takes  the  place 
of  the  earlier  system  of  registering  the  judgment  itself 
or  any  execution  under  the  Judgments  Acts.  Any  such 
writ  or  order,  unless  registered,  is  void  against  a  pur- 
chaser for  value,  mortgagee,  or  lessee  of  the  land  (s.  6) ; 
registrations  existing,  at  the  passing  of  the  Act,  in 
the  Central  Office,  and  lites  pendentes  duly  registered 
at  the  Central  Office,  being  excepted.  Under  the 
Settled  Land  Act,  1890,  s.  19,  the  registration  of  any 
such  writ  or  order  may  be  vacated  under  an  order  of 
the  Court  to  be  obtained  for  the  purpose. 

The  Act  of  1888  has  also  provided,  as  regards  '  deeds 
of  arrangement '  (Vol.  III.),  that  there  shall  be  kept 
at  the  office  of  the  Land  Registry  another  special 
register,  called  The  Register  of  Deeds  of  Arrangement  ; 
and  that  deeds  of  arrangement  may  be  registered 
therein  in  the  name  of  the  debtor,  on  the  application 
either  of  the  trustee  of  the  deed,  or  of  any  creditor 
taking  the  benefit  of  the  deed  (ss.  7,  8).  Any  such 
deed,  unless  registered,  is  void  against  a  purchaser  for 
value,  mortgagee,  or  lessee  of  the  land.  This  regis- 
tration is  additional  to  the  registration  in  the  Bills  of 
Sale  Department  of  the  Central  Office,  required  by 
the  Deeds  of  Arrangement  Act,  1914,  s.  2. 

Thirdly  and  lastlj',  the  Land  Charges  Act  of  1888  has 
enacted  that  there  shall  be  kept  at  the  office  of  the 
Land  Registry  a  special  register,  called  the  Register 
of  Land  Charges  ;  and  that  land  charges  may  be 
registered  therein.  By  a  '  land  charge  '  is  intended, 
for  the  purposes  of  the  Act,  any  statutory  charge  (not 
secured  by  deed)  upon  land,  whether  as  a  lump  sum 
or  by  way  of  annuity,  in  favour  of  any  person  other 
than  the  owner  of  the  inheritance,  such  as  charges  for 
improvements  by  Umited  owners  under  the  Land 
Drainage  and  Agricultural  Holdings  Acts.  But  it  has 
been  held  not  to  include  a  charge  under  s.  257  of  the 
Pubhc  Health  Act,  1875,  in  favour  of  a  local  authority 
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against  a  defaulting  landowner  {R.  v.  Vice-Registrar 
(1889)  24  Q.  B.  D.  178).  The  registration,  in  the  case 
of  freehold  lands,  is  made  in  the  name  of  the  person 
beneficially  entitled  to  the  first  estate  of  freehold  at 
the  time  of  the  creation  of  the  land  charge,  and,  in 
the  case  of  copyhold  lands,  in  the  name  of  the  tenant 
on  the  court  rolls  at  the  time,  and  also  (if  it  should  so 
happen)  in  the  name  of  the  person  who,  being  entitled 
only  to  a  lease  for  hfe  or  hves,  at  a  rent,  or  for  a  term 
of  years,  has  procured  the  land  charge  to  be  created 
(s.  10).  The  Act  expressly  provides  (s.  12),  that  every 
land  charge  created  after  the  31st  December,  1888,  which 
shall  not  have  been  duly  registered  under  the  Act, 
shall  be  void  against  a  purchaser  for  value,  mortgagee, 
or  lessee  of  the  land.  And  a  land  charge  created  before 
that  day  is  required  to  be  registered  within  a  year  after 
the  first  assignment  thereof  which  shall  be  executed 
after  the  31st  December,  1888  (s.  13). 

A  considerable  change  in  the  form  of  registration  of 
encumbrances  was  made  by  the  Land  Charges  Act, 
1900  ;  by  which  the  business  of  the  registry  of  judg- 
ments, previously  carried  on  in  the  Central  Office  of 
the  Supreme  Court,  was  transferred  to  the  office  of  the 
Land  Registry.  The  Registers  of  Judgments,  Crown 
Debts,  and  Executions,  registered  under  the  Judgments 
Act,  1864,  the  Law  of  Property  Amendment  Act,  1859, 
and  the  Crown  Suits  Act,  1855,  at  the  Central  Office, 
were  closed  :  and  no  judgment  or  recognizance, 
whether  obtained  or  entered  into  on  behalf  of  the  Crown 
or  otherwise,  or  before  or  after  the  commencement  of 
the  Act,  can  operate  as  a  charge  on  land,  until  a  writ 
or  order  for  the  purpose  of  enforcing  it  is  registered 
under  the  provisions  of  the  Land  Charges  Registration 
and  Searches  Act,  1888.  The  provisions  of  the  latter 
Act  which  invalidate  unregistered  executions  against 
purchasers  for  value  are  to  apply  to  every  writ  and  order 
affecting  land  issued  by  any  Court  for  the  purpose  of 
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enforcing  a  judgment,  whether  obtained  on  behalf  of 
the  Crown  or  otherwise,  or  before  or  after  the  com- 
mencement of  the  Act,  and  to  every  delivery  in  execu- 
tion or  other  proceeding  taken  in  pursuance  of  such 
writ  or  order.  Finally,  every  instrument  made  after 
the  passing  of  the  Act  of  1900,  which  could  be  regis- 
tered under  it,  or  under  the  Land  Charges,  &c..  Act  of 
1888,  is  to  be  registered  under  the  Act  of  1900,  and  not 
under  the  Middlesex  Registry  Act,  1708. 

The  general  effect  of  the  Act  of  1888,  as  amended 
by  the  Act  of  1900,  is  to  centrahze  in  the  Land  Charges 
Department  of  the  Land  Registry  the  registration 
of  certain  classes  of  charges  affecting  land  which 
would  not  usually  be  disclosed  in  an  abstract  of  title, 
and  to  render  such  charges  void  as  against  a  purchaser 
for  value  unless  so  registered. 

Official  certificates  of  search  are  issued  under  the 
Land  Charges  Registration  and  Searches  Act,  1888, 
and  the  Land  Charges  Act,  1900  ;  and  to  these  the 
provisions  of  the  Conveyancing  Act,  1882,  s.  2, 
exonerating  solicitors  and  trustees  from  liabiUty  in 
respect  of  loss  caused  by  errors  in  such  certificates, 
apply. 

III.  State  Registration  op  Title  m  England 
AND  Wales. 

We  have  already  seen  that  State  registration  of 
title  is  a  system  of  conveyancing  which  provides  for 
the  formation  by  the  State  of  a  register  of  lands,  and 
for  the  registration  of  persons  as  proprietors  of  interests 
in  those  lands  ;  changes  in  the  proprietorship  and 
other  deaUngs  with  the  land  being  evidenced  and 
validated  by  corresponding  changes  in  the  register. 
An  instrument  of  transfer  of  registered  land,  for 
instance,  does  not,  in  itself,  complete  the  purchaser's 
title  to  the  land  transferred  to  him  ;    but  that  title 
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has  to  be  completed  by  registration,  i.e.,  the  vendor's 
name  must  be  removed  from  the  register,  and  the 
purchaser's  substituted  therefor.  The  instrument  is, 
in  fact,  Uttle  more  than  an  authority  to  the  Registrar 
to  make  the  necessary  alteration  in  the  register ; 
which  alteration,  when  made,  wiU  have  the  effect  of 
vesting  the  land  in  the  new  proprietor.  The  object  of 
the  system  is  to  simplify  and  cheapen  the  transfer 
of  land,  and  to  do  away  with  the  elaborate  investigation 
of  title  which  is  necessary  in  most  cases,  where  such 
a  system  does  not  prevail. 

The  first  practical  attempt  to  introduce  State 
registration  of  title  into  England  was  made  by  the 
Land  Registry  Act,  1862,  which  was  accompanied 
by  the  Declaration  of  Title  Act  of  the  same  year, 
passed  for  the  purpose  of  obtaining  judicial  declar- 
ations as  to  the  vahdity  of  titles  without  Utigation. 
But  these  two  Acts  proved  to  be  melancholy  failures  ; 
only  one  application  under  the  latter  being  recorded, 
and  only  507  in  the  course  of  seven  years  under  the 
former.  The  reason  officially  given  for  the  failure 
of  the  scheme  of  1862  was,  the  severity  of  the  require- 
ments imposed  by  the  Acts,  which,  as  registration 
was  not  compulsory  under  them,  frightened  away 
intending  appHcants.  The  Land  Registry  Act  of  1862, 
though  still  nominally  in  force,  is  now  confined  in 
its  operation  to  titles  registered  under  it  before  1876, 
at  the  beginning  of  which  year  it  was  superseded  by 
the  Land  Transfer  Act,  1875.  Moreover,  by  an 
Order  made  under  a  section  of  the  latter  statute 
(s.  126),  provision  has  been  made  for  the  compulsory 
transfer  of  titles,  on  registration  of  future  changes  of 
ownership,  from  the  register  of  1862  to  the  registers 
established  imder  the  Acts  of  1875  and  1897.  So 
that  the  Act  of  1862  is  Ukely  to  have  a  still  more 
restricted  operation  in  the  future. 

But  even  the  Act  of  1875  did  not,  for  many  years, 
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make  much  impression  ;  though  it  greatly  relaxed  the 
rigour  of  the  conditions  imposed  upon  registration. 
For  its  requirements  were  not  compulsory  ;  and  the 
Act  contained  no  provision  for  compensation  to 
innocent  sufferers  for  mistakes  and  errors  on  the 
register.  It  was  not  until  both  these  omissions  were 
remedied  by  the  amending  Act  of  1897,  that  substantial 
progress  with  the  work  of  registration  was  made. 
These  two  last  Acts,  of  1875  and  1897,  upon  which 
the  existing  system  is  based,  have  been  the  subject 
of  acute  criticism  and  discussion,  with  which  we  are 
here  in  no  way  concerned.  Our  purpose  is  simply 
to  describe,  as  briefly  and  clearly  as  possible,  the 
working  of  the  existing  system. 

The  Land  Transfer  Acts,  1875  and  1897. 

The  first  of  these  Acts  is  the  basis  of  the  existing 
system  of  State  registration  of  title  ;  and,  in  pursuance 
of  its  provision  a  registry,  now  known  as  '  H.M. 
Office  of  Land  Registry,'  was  estabUshed  in  London. 
The  second  introduced  various  amendments,  and 
provided  machinery  for  making  the  system  com- 
pulsory. But  compulsion  must  not  be  regarded  as 
of  the  essence  of  the  system  ;  it  is  only  an  incident, 
and  the  provisions  for  its  appHcation  can  be  separately 
considered.  Besides  the  two  Acts  above  mentioned, 
the  Rules  made  in  pursuance  of  those  Acts  have  to 
be  taken  into  consideration. 

The  Objects  of  Registration  of  Title. 

The  objects  of  the  Land  Transfer  Acts,  1875  and 
1897,  as  stated  in  the  preamble  to  the  former  Act, 
are,  to  simplify  titles  and  facilitate  the  transfer  of 
land.  These  objects  are  effected  mainly  in  four  ways, 
viz.  :— 
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1.  By  conferring  upon  the  registered  owner  of  land 
three  inalienable,  statutory  powers  : 

(i)  to  transfer  the  land  {1875,  s.  9) ; 
(ii)  to  mortgage,  or,  as  it  is  called  in  the  Acts,  to 

'  charge  '  the  land  (s.  22)  ; 
(iii)  to  create  a  lien  by  deposit  of  the  certificate 
which   is   issued   to    every  registered  owner 
of  land  or  proprietor  of  a  registered  charge 
(1897,  s.  8  (6)). 
The  Act  thus  removes  (either  wholly  or  partially, 
according  to  the  nature  of  the  title  registered,)  the 
necessity  for  purchasers  or  mortgagees,  who  comply 
with  its  provisions  and  rely  upon  the  statutory  powers 
of   the    registered    owner,    to    enquire   into   the   past 
transactions,    which,    under   the   old   system   of   con- 
veyancing, may  affect  the  validity  of  a  title  ;   it  being 
apparent  that  if  the  estate  which  the  purchaser  acquires 
in   registered   land,    or   the   powers    of    a   mortgagee 
thereof,  are  derived  direct  from  the  statute,  enquiry 
into  title  in  the  old  sense  must  be  superfluous. 

2.  By  providing  for  the  entry  on  the  register  of 
restrictions  on  the  statutory  powers  of  the  registered 
owner,  in  order  to  protect  the  interests  of  persons  having 
rights  over,  or  interests  in,  the  land,  by  virtue  of  trusts, 
settlements,  or  equities,  which  the  registered  owner 
is  free  to  create  in  the  same  way  as  if  the  land  was 
not  registered  (1875,  s.  49).  The  object  of  such  entries 
is,  to  secure  that  the  interests  of  the  parties  making 
them  shall  not  be  overridden  by  registered  dispositions. 
All  direct  reference  to  the  nature  of  such  rights  or 
interests  is,  however,  excluded  from  the  register  ; 
and  purchasers  and  mortgagees  are  thus  relieved 
from  the  obligation  of  enquiry  as  to  their  details. 

3.  By  providing  short  and  simple  forms  for  carrying 
out  transactions  in  registered  land. 

4.  By  guaranteeing  the  titles  of  purchasers  and 
mortgagees  who  comply  with  the  provisions  of  the 
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Acts  (1877,  s.  7).  This  last  is  the  distinguishing 
feature  of  all  systems  of  State  registration  of  title, 
as  contrasted  with  any  system  of  mere  registration 
of  deeds. 

It  now  remains  to  consider  the  provisions  of  the 
Acts  somewhat  in  detail. 

What  Interests  in  Land  can  be  Registered. 

All '  land,'  which  includes  all  hereditaments  corporeal 
and  incorporeal  (1897,  s.  24  (l))  in  England  and  Wales, 
can  be  registered  (1875,  s.  2),  with  the  following 
exceptions  : 

(i)  copyholds  ; 

(ii)  customary  freeholds,  in  any  case  in  which  an 

admission  or  any  act  by  the  lord  of  the  manor 

is  necessary  to  perfect  the  title  of  a  purchaser 

from  the  customary  tenant ; 

(iii)  leaseholds  derived  out  of  copyholds  or  such 

customary  freeholds  ; 
(iv)  leaseholds  held  under  terms  created  for  mort- 
gage purposes  (1897,  Sched.  I) ; 
(v)  leaseholds     held    under     leases     having     only 
twenty-one    years    or   less   to    run    in    cases 
where    there   is    an    occupation   under   such 
leases  (1875,  s.  11); 
(vi)  leaseholds  held  under  leases  containing  absolute 
prohibitions  against  alienation  (ib.). 
It   is    necessary    to    distinguish    carefully    between 
these  interests,  which  cannot  be  registered  at  all,  and 
interests  which  are  not  required  to  be  registered,  even 
in  areas  to  which  the  compulsory  provisions  of  the 
Acts  apply  (pp.  499-500). 

Who  may  Apply  for  Registration. 

Any  person  who  has  contracted  to  buy  for  his  own 
benefit,  and  any  person  entitled  for  his  own  benefit 
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at  law  or  in  equity  to,  and  every  person  capable  of 
disposing  for  his  own  benefit  by  way  of  sale  of,  an 
estate  in  fee  simple  in  land,  or  a  leasehold  interest 
capable  of  registration  under  the  Act,  can  apply  to 
be  registered,  or  may  apply  to  have  registered  in  his 
stead  any  nominee  or  nominees  ;  but,  in  the  case 
of  land  contracted  to  be  bought,  of  which  no  con- 
veyance has  been  executed,  the  registration  can- 
not be  effected  without  the  vendor's  consent  (1875, 
ss.  5,  11). 

Trustees,  mortgagees,  and  other  persons  having  a 
trust  for  or  power  of  sale  may  apply  for  registra- 
tion, with  the  consent  of  the  persons,  if  any,  whose 
consent  is  required  to  the  exercise  of  the  trust  or 
power  (s.  68). 

The  principle  underljdng  these  provisions  would 
appear  to  be  :  that,  in  fixing  the  qualifications 
necessary  to  become  a  first  registered  proprietor, 
regard  is  had,  not  so  much  to  the  beneficial  ownership, 
as  to  the  right  of  the  person  or  persons  applying,  to 
exercise,  in  favour  of  a  purchaser  or  mortgagee,  the 
statutory  powers  conferred  upon  registered  proprietors 
by  the  Act,  or,  in  other  words,  to  make  a  good  title. 

What  Title  may  be  Applied  for. 

It  is  open  to  the  applicant  to  apply  for  registration 
with  an  '  absolute,'  '  possessory,'  or  '  good  leasehold  ' 
title  (ss.  6,  11  ;  Rules,  1903,  s.  52).  A  fourth  title, 
known  as  a  '  qualified  '  title,  may  be  granted  by  the 
Registrar  (s.  9) ;  but  it  cannot,  apparently,  be  applied 
for.  It  is  intended  to  provide  for  cases  where  the 
evidence  of  title  produced  does  not  justify  the  Registrar 
in  granting  an  absolute  title.  It  is,  in  fact,  an  absolute 
title  subject  to  specific  quahfications. 

The  legal  effects  of  these  different  kinds  of  titles  are 
themselves  very  different ;    and  it  is  most  important 
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that  the  student  should  early  distinguish  between 
them.  We  will,  therefore,  give  a  somewhat  full 
explanation  of  each. 


A.  Absolute  Title. 

It  is  only  by  registration  with  absolute  title  that 
the  full  benefits  of  the  system  of  registration  are 
immediately  secured.  The  scheme  of  the  Acts  is, 
therefore,  best  grasped  by  a  careful  study  of  the  nature 
and  incidents  of  an  absolute  title  ;  the  other  titles 
being  merely  modifications  of  it. 

The  applicant  is  not  registered  with  absolute  title 
until  and  unless  his  title  is  approved  by  the  Registrar 
(s.  6).  The  Land  Transfer  Acts  and  Rules  confer 
a  wide  discretion  on  the  Registrar  in  examining  a 
title.  Under  s.  17  (3)  of  the  Act  of  1875,  if,  upon  the 
examination  of  any  title,  he  is  of  opinion  that  the 
title  is  open  to  objection,  but  is,  nevertheless,  one 
the  holding  under  which  will  not  be  disturbed,  he 
may  approve  such  title.  And,  under  R.  27,  when 
the  title  has  previously  been  sufficiently  examined 
on  a  transaction  for  value,  the  examination  in  the 
registry  may  be  modified  as  the  Registrar  may 
think  fit. 

These  provisions  appear  to  be  intended  to  enable 
the  Registrar  to  grant  absolute  titles  in  the  greatest 
possible  number  of  cases,  so  that  the  majority  of 
apphcants  may  immediately  get  the  full  benefits  of 
the  system  of  registration.  The  Registrar,  in  fact, 
seems  under  these  provisions  to  occupy  the  position 
of  a  wiUing  but  prudent  purchaser.  As  a  conse- 
quence, if  a  purchaser  has  obtained  a  title,  which, 
under  competent  professional  advice,  is  regarded 
as  a  good  holding  title  under  the  system  of  private 
conveyancing,  he  may  confidently  anticipate  obtaining 
registration  with  absolute  title. 
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This  point  is  one  of  the  greatest  importance  to 
practitioners,  as  it  relieves  them  of  the  fear  of  ex- 
cessive official  requisitions,  and  guides  them  in  deciding 
the  class  of  title  for  which  to  apply. 

The  officials  who  keep  the  register  being  human, 
the  legislature  has  most  wisely  made  provisions  for 
human  error  in  the  register.  The  Act  of  1875  pro- 
vides (s.  95)  that,  subject  to  any  estates  or  rights 
acquired  by  registration,  where  any  Court  of  com- 
petent jurisdiction  is  of  opinion  that  a  rectification 
of  the  register  is  required,  such  Court  may  make  an 
order  directing  the  register  to  be  rectified  in  such 
manner  as  it  thinks  just.  The  Act  of  1897  further 
provides  (s.  7)  that,  where  any  error  or  omission  is 
made  in  the  register,  or  where  any  entry  is  procured 
by  fraud  or  mistake,  and  the  matter  cannot  be  rectified 
by  the  Court  under  the  Act  of  1875,  then  any  person 
suffering  loss  thereby  shall  be  entitled  to  be  indemnified 
out  of  the  State  fund  accumulated  for  the  purpose. 
Provision  is  made  for  the  formation  of  an  Insurance 
Fund  out  of  surplus  Land  Registry  fees  ;  and,  should 
such  a  fund  not  be  sufficient,  the  Consohdated  Fund 
is  made  Hable  for  any  deficiency. 

This  is  the  final  and  most  characteristic  incident 
of  State  registration  of  title.  The  register  is  State- 
guaranteed — not  in  any  loose  or  undefined  way,  but 
in  the  sense  that  the  Consohdated  Fund  is  directly 
behind  the  guarantee.  Any  citizen  suffering  loss  not 
due  to  the  fault  of  himself  or  his  advisers,  can  enforce 
his  claim  in  the  Courts. 

The  following  are  the  general  conditions  which 
apply  in  the  case  of  apphcations  for  absolute  title. 

The  apphcation  must  (unless  the  Registrar  other- 
wise directs)  be  accompanied  by  all  original  docu- 
ments relating  to  the  title  under  the  apphcant's 
control,  including  any  abstracts  of  title,  conditions 
of   sale,   &c.,  and  a   copy  or  abstract  of    the  latest 
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document  of  title  not  being  a  document  of  record, 
and  sufficient  particulars  of  the  property  to  enable  the 
land  to  be  identified  on  the  Ordnance  or  Land  Registry- 
maps  (R.  19).  Provision  is  made  for  public  advertise- 
ment of  applications  for  absolute  title,  which  however 
may  be  dispensed  with  in  certain  cases  ;  and  objections 
may  be  lodged  by  any  one  who  objects  to  the  registra- 
tion, within  a  fixed  date  not  less  than  one  month  after 
the  appearance  of  the  advertisement  in  the  London 
Gazette.  The  objections  are  heard  by  the  Registrar, 
subject  to  an  appeal  to  the  Court. 

The  Registrar  is  given  power  to  compel  production 
of  deeds,  instruments,  or  evidences  of  title  relating 
to  the  application  (1875,  s.  71) ;  and,  before  com- 
pleting the  registration,  he  may  require  a  statutory 
declaration  by  the  applicant  and  his  solicitor,  to  the 
effect  that  all  documents  and  facts  material  to  the  title 
under  examination  have  been  disclosed  (s.  70).  Such 
documents  of  title  as  the  Registrar  thinks  necessary 
to  be  marked,  to  prevent  concealment  of  the  registra- 
tion from  persons  deaUng  with  the  land,  are  to  be 
marked  accordingly  (s.  72).  Any  restraint  on  alien- 
ation that  may  affect  the  property  is  protected  by  a 
restriction  entered  on  the  register  (s.  11);  and  any 
encumbrances,  conditions,  or  other  burdens,  to  which 
the  land  may  be  subject,  are  also  entered  on  the 
register,  which  therefore,  at  the  moment  of  registration, 
presents  a  complete  picture  of  the  title,  so  far  as  a 
purchaser  or  mortgagee  need  know  it. 

The  register  established  in  pursuance  of  the  Land 
Transfer  Acts  is  intended  to  be  a  substitute  for  the 
documentary  or  parchment  title.  It  is  important 
always  to  bear  in  mind,  that  it  does  not  usually  show 
matters  which  are  not  commonly  disclosed  on  an 
abstract  of  title.  Registered  land  may  therefore, 
unless  the  contrary  is  expressed  on  the  register,  be 
subject  to  the  following  rights,  just  as  unregistered 
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land  may  be  subject  to  them,  though  they  are  not 
disclosed  in  the  abstract  of  title  : 

1.  Such   rights   as   are   incident   to    the  land  in  a 

physical  as  well  as  a  legal  sense,  e.g.,  rights  of 
way,   light,   drainage,   and  other  easements. 

2.  Such  rights  as  may  be  ascertained  by  enquiry 

of  the  occupier,  e.g.,  leases  under  21  years  where 
the  lessee  is  in  occupation  under  the  lease. 

3.  Rights  arising  under  Acts  of  Parhament  affecting 

land  generally,  e.g.,  tithe  rent-charge,  land  tax, 
and  other  taxes  and  rates  of  a  general  character . 

4.  Rights  arising  under  Acts  of  Parhament  affecting 

the   particular    district   in    which    the   land   is 
situated,  e.g.,  in  London,  the  Metropolis  Manage- 
ment Acts,   the  Building  Acts   (s.    18  ;     1897, 
Sched.  I.). 
Registration   under   the  Land  Transfer  Acts   does 

not  affect  any  right  of  the  Crown  to  any  escheat  or 

forfeiture  (1875,  s.  105). 

Effect  of  Registration  v/ith  Absolute  Title. 

To  deal  first  with  freehold  interests.  Registration 
as  first  proprietor  with  an  absolute  title  vests  in  the 
person  so  registered  an  estate  in  fee  simple  in  the 
land,  together  with  all  rights,  privileges,  and  appurten- 
ances belonging  or  appurtenant  thereto  (1875,  s.  7), 
subject  only  to— 

(i)  the  encumbrances  entered  on  the  register  ; 
(ii)  the  habiUties,  rights,  and  interests  declared  by 
the  Act  of  1875  not  to  be   'encumbrances' 
(see  above) ; 
(iii)  any  unregistered  estates,  rights,  interests,  or 
equities,  to  which  any  person  claiming  under 
a   person   not   entitled   for   his   own   benefit 
{e.g.,  a  trustee)  may  be  entitled  ; 
but  free  from  all  other  estate  and  interests  whatso- 
ever, including  estates  and  interests  of  the  Crown, 
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Doubts  have  been  expressed  whether,  having  regard 
to  ss.  95  and  96  of  the  Act  of  1875,  which  provide  for 
rectification  of  the  register  in  certain  events,  a  first 
registered  proprietor,  although  registered  with  absolute 
title,  could  not  be  ousted  by  an  adverse  claimant 
who  could  prove  that,  if  registration  had  not  inter- 
vened, he  would  be  entitled  to  the  land  registered— 
in  other  words  by  a  claimant  under  the  title  prior  to 
registration.  But  however  this  may  be,  it  is  safe 
to  say  that  such  an  interpretation  is  foreign  to  the 
conception  of  registration  of  title  and  (presumably) 
to  the  intention  of  the  Acts.  It  is  also  beyond  doubt, 
that  the  first  registered  proprietor  can,  on  sale,  confer 
on  a  bond  fide  purchaser  a  title  which  cannot  under 
any  circumstances  be  challenged  because  of  any 
defect  in  the  prior  title.  After  all,  in  a  system 
intended  to  facihtate  the  transfer  of  land  this  is  the 
really  essential  matter. 

In  the  case  of  leasehold  interests,  the  registration 
of  any  person  as  first  proprietor  with  absolute  title 
vests  in  such  j)erson  the  possession  of  the  land  com- 
prised in  the  registered  lease,  for  all  the  leasehold 
estate  therein  described,  with  all  imphed  or  expressed 
rights,  privileges,  and  appurtenances  attached  to 
such  estate  ;  but  subject,  in  addition  to  the  incidents 
to  which  freeholds  so  registered  are  subject,  to  all 
imphed  and  express  covenants,  obligations,  and 
habihties  incident  to  such  leasehold  estate. 

When  the  first  proprietor  of  a  leasehold  interest  is 
not  entitled  for  his  own  benefit,  the  registration  is 
subject  to  the  same  quahfications  as  in  the  similar 
case  of  freehold  interests. 

The  liabiUties,  rights,  and  interests  declared  by  the 
Acts  not  to  be  '  encumbrances,'  and,  therefore,  not  to 
require  mention  on  the  register,  even  in  the  case  of 
absolute  title,  have  already  been  referred  to,  and 
the  reasons  for  not  usually  setting  them  out  on  the 


CHAP.  XXVI. — PUBLIC  REGISTRATION  OF  DEEDS,  ETC.      473 

register  explained  (p.  470) .  The  Acts  should  be  referred 
to  for  the  complete  list  ;  but,  by  way  of  illustration, 
tithe  rent-charge,  rights  of  common,  rights  of  way 
and  other  easements,  fishing  and  sporting  rights,  may 
be  mentioned.  Where  the  existence  of  any  of  these 
is  proved,  the  Registrar  may  enter  notice  of  them 
on  the  register  ;  and,  on  the  other  hand,  if  the  land 
is  proved  to  be  exempt  from  them,  a  note  of  such 
exemption  may  be  made  in  certain  specified  cases 
(1875,  s.  18). 

The  first  registered  proprietor  of  land  would  seem 
to  be  'prima  facie  entitled  to  the  mines  and  minerals  ; 
but  where  it  is  proved  that  the  right  to  any  mines  and 
minerals  is  vested  in  the  proprietor  of  registered  land, 
or,  on  the  contrary,  that  the  mines  and  minerals  have 
been  legally  severed  from  such  land,  a  note  specifically 
including  or  excepting  them  from  the  registration, 
as  the  case  may  be,  is  made  in  the  register.  In  the 
absence  of  any  such  note,  registered  land  is  always 
to  be  deemed  subject  to  possible  adverse  rights  to 
mines  and  minerals,  and  rights  of  entry,  search,  and 
user,  incidental  thereto,  created  prior  to  the  registra- 
tion of  the  land  or  the  1st  of  January,  1898.  Where 
rights  to  mines  and  minerals  are  created  after  those 
dates,  they  must  be  protected  by  notice  on  the  register 
(s.  18). 

It  appears  that  the  estate  of  the  first  registered 
proprietor  entitled  for  his  own  benefit  may  be  either 
an  equitable  or  a  legal  fee  simple  (s.  5  (2)).  That  is 
to  say,  the  legal  estate  may  be  outstanding  in  an  en- 
cumbrancer whose  encumbrance  existed  at  the  date 
of  registration  ;  and,  in  the  case  of  an  absolute  title, 
this  encumbrance  will  appear  on  the  register.  There 
has  been  some  discussion  as  to  whether  the  estate 
conferred  by  registration  on  the  first  registered 
proprietor  is  the  '  legal '  estate,  or  a  new  statutory 
estate,  superior  to   and  overriding  it.     But  however 
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this  may  be,  Cozens-Hardy,  L.J.,  in  Capital  and 
Cou7ities  Bank,  Ltd.  v.  Rhodes  [1903]  1  Ch.  631,  has 
made  it  clear,  that  the  registered  proprietor  has  a 
statutory  power  to  transfer  and  charge  the  land, 
subject  only  to  such  encumbrances,  &c.,  as  appear  on 
the  register  or  are  incident  to  the  nature  of  the 
registered  proprietor's  interest  and  class  of  title. 
Dispositions  under  the  Acts  take  effect  by  virtue 
of  an  overriding  power,  and  not  by  virtue  of  any 
estate  in  the  registered  proprietor. 

B.  Possessory  Title. 

To  understand  the  meaning  of  a  possessory  title, 
it  is  necessary  to  recall  its  history  and  purpose.  The 
maximum  administrative  difficulty  encountered  in 
registration  of  title  is  the  formation  of  the  register 
in  the  first  instance.  If  the  State  is  to  guarantee 
titles,  it  must  somehow  or  other  satisfy  itseK  that 
the  register  is  in  fact  sufficiently  accurate  to  prevent 
the  guarantee  involving  it  in  loss.  This  demands 
some  examination  by  the  State  (be  it  prima  facie 
only  or  exhaustive)  of  the  title  of  each  land-owner 
entered  on  the  register.  In  the  case  of  an  absolute 
title,  as  we  have  seen,  the  examination  by  the  Registrar 
is  exhaustive  to  a  degree  which  will  enable  the  prior 
title  to  be  guaranteed  against  all-  comers.  It  was 
felt,  however,  that  there  must  be  some  less  stringent 
and  more  economical  method  of  starting  the  register 
than  this.  Consequently  an  eminent  sohcitor,  Mr. 
Cookson,  suggested  to  the  Royal  Commission  on 
Registration  of  Title  in  1857,  that,  in  addition  to 
absolute  titles,  founded  on  a  full  examination  of  the 
evidence,  there  should  also  be  another  class  of  title, 
founded  on  the  prima  facie  evidence  of  possession. 
In  this  case,  no  examination  of  the  prior  title  is  made 
by    the    Registrar,    nor   is    any   responsibility   for   it 
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assumed  by  the  State.  But,  once  the  register  is 
formed  in  this  way,  deahngs  with  the  registered  land 
are  precisely  the  same  as  in  the  case  of  absolute  title, 
and  are  guaranteed  in  the  same  sense,  as  to  matters 
occurring  since  the  registration.  In  course  of  time, 
therefore,  such  a  title  more  and  more  approximates " 
to  an  absolute  title  as  the  period  for  which  the  guarantee 
runs  increases,  and  as  the  period  during  which  the 
title  prior  to  first  registration  should  be  examined 
gradually  diminishes.  The  effect  of  registration  was 
illustrated  by  the  Commission  of  1857  in  a  famous 
phrase  in  which  registration  with  such  a  title  was 
compared  to  a  "  filter  .  .  .  placed  athwart  a  muddy 
stream ;  the  water  above  remains  muddy,  but 
below  it  is  clear  ;  and,  when  you  get  so  far  down 
the  stream  as  never  to  have  occasion  to  ascend 
above  the  filter,  it  is  the  same  thing  as  though  the 
stream  was  clear  from  its  source." 
This  class  of  title  is  known  in  the  Acts  as  a 
'  possessory  title.'  It  is  a  modified  and  admittedly 
transitory  and  incomplete  form  of  registration,  designed 
to  enable  land  to  be  placed  on  the  register  in  the 
first  instance  with  the  minimum  of  trouble  and  official 
examination.  The  title  prior  to  registration  is  not 
guaranteed ;  but,  owing  to  the  operation  of  the 
Real  Property  Limitation  Acts,  formerly  described 
(pp.  271-272),  the  prospects  of  any  interference  with 
the  registered  holder,  based  on  claims  arising  prior 
to  registration,  gradually  diminish,  and  the  registered 
title  proportionately  improves  in  strength. 

The  difficulties,  however,  of  registering  land  in  all 
cases  with  absolute  title  do  not  appear  to  have  been 
so  great  in  practice  as  was  anticipated.  The  Land 
Transfer  Rules  of  1908  appear  to  contemplate  that 
appHcations  for  absolute  title  will  be  the  normal 
procedure.  They  aboHsh  aU  distinctions  between 
appHcations  for  absolute  and  possessory  title  (Rr.  18, 
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19)  ;  and  the  same  fee  is  fixed  for  both.  They  also 
provide  that  on  an  apphcation  for  possessory  title 
the  Registrar  may,  with  the  consent  of  the  apphcant, 
convert  the  title  into  an  absolute  one. 


C.  Good  Leasehold  Title. 

Leasehold  interests  may  be  registered,  not  only  with 
absolute  and  possessory  titles,  but  also  with  good 
leasehold  title,  under  the  Land  Transfer  Rules,  1908. 
An  absolute  title  to  leasehold  land  cannot  be  registered 
until  and  unless  the  title  both  to  the  leasehold  and 
to  the  freehold,  and  to  any  intermediate  leasehold 
that  may  exist,  is  approved  by  the  Registrar.  A  good 
leasehold  title  is  a  modified  form  of  such  a  registra- 
tion, and  is  registered  when  the  title  to  the  leasehold 
interest  only  is  approved  by  the  Registrar,  and  conse- 
quently guaranteed  by  the  State.  That  is  to  say,  the 
State  guarantees  the  title  to  the  lease,  but  not  the 
reversioner's  right  to  grant  the  lease.  Consequently, 
the  registered  proprietor  may  find  himself  ejected  on 
the  ground  that  his  lease  was  bad  ah  initio.  This  is, 
however,  a  contingency  to  which  every  lessee  is  Hable 
unless  he  investigates  his  lessor's  title,  which,  under 
an  open  contract,  he  has  no  right  to  do.  These  pro- 
visions as  to  leasehold  interests  are,  therefore,  com- 
plementary to  the  Vendor  and  Purchaser  Act,  1874, 
and  the  Conveyancing  Act,  1881,  under  which  an 
intending  lessee  or  purchaser  has  no  right  to  call 
for  the  title  to  the  leasehold  reversion. 

The  same  general  provisions  apply  as  in  the  case 
of  absolute  and  possessory  titles. 

D.  Qualified  Title. 

This  is,  in  effect,  an  absolute  title  subject  to  certain 
specific  quahfications  or  imperfections  enumerated 
on  the  register.     It  would  seem  that  it  cannot  be 
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applied  for  directly,  but  is  granted  by  the  Registrar 
when,  on  an  examination  of  title,  certain  specific 
defects  are  found  to  exist,  but  for  which  he  would  be 
prepared  to  grant  an  absolute  title. 

Encumbrances  prior  to  Registration. 

As  already  stated,  it  is  the  duty  of  the  Registrar, 
on  registering  a  title,  to  enter  on  the  register  notice 
of  any  encumbrances,  conditions,  or  other  burdens, 
which  are  disclosed  by  the  examination  of  the  title. 
It  is,  however,  also  provided  (Rr.  175-181),  that  any 
person  who  is  entitled  to  an  encumbrance  created 
prior  to  the  first  registration  of  the  land  may,  on  due 
proof  of  his  title,  and  after  notice  to  the  registered 
proprietor  of  the  land,  himself  apply  to  be  registered 
as  proprietor  of  such  encumbrance.  When  so  registered 
he  receives  a  certificate  of  encumbrance,  and  has  the 
same  statutory  powers  of  deahng  with  his  encum- 
brance, and  creating  a  lien  upon  it  by  deposit  of  his 
certificate,  as  the  registered  proprietor  of  a  newly 
created  charge  (p.  483). 

Title  by  Adverse  Possession  to  Registered 
Land. 

All  registered  land  is,  unless  the  contrary  is  expressed 
on  the  register,  deemed  to  be  subject  to  rights  acquired, 
or  in  course  of  being  acquired,  under  the  Real  Property 
Limitation  Acts  (1875,  s.  18  (7);  1897,  Sched.  I.). 
But  a  title  to  registered  land  adverse  to  or  in  deroga- 
tion of  the  title  of  the  registered  proprietor  cannot  be 
obtained  by  any  length  of  possession  merely  (1897, 
s.  12).  Where,  but  for  registration,  such  a  title  would 
have  been  acquired  to  any  registered  land,  rectification 
of  the  register  may  be  obtained  by  the  person  claiming 
it,  subject  to  any  estates  acquired  by  registration 
for  valuable  consideration.     But,  until  rectification  is 
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obtained,  the  registered  proprietor  can  always  enter  on 
the  land,  or  bring  an  action  to  recover  possession  of  it, 
or  exercise  his  statutory  power  of  disposition.  The 
claim,  however,  of  a  person  in  adverse  possession  of 
land  at  the  time  of  its  registration,  if  that  registration 
is  with  possessory  title  only,  is  not  prejudiced  by  such 
registration  (1897,  s.  12). 

The  provisions  of  the  Act,  of  which  the  foregoing  in- 
terpretation has  been  adopted,  are  somewhat  involved  ; 
but,  assuming  the  interpretation  to  be  correct,  it  would 
seem  that  rights  which,  but  for  the  Land  Transfer  Acts, 
would  have  been  acquired  under  the  Limitation  Acts, 
can  be  made  effective  by  rectification,  except  as  against 
a  transferee  for  value  from  a  person  registered  with 
an  absolute  title.  Even  as  against  such  a  transferee, 
possession  for  the  statutory  period  suhseqiieyit  to  the 
transfer  could  also,  it  seems,  be  made  effective  by 
rectification. 

Removal  of  Land  prom  the  Register. 

'  Land  '  can  be  removed  from  the  register  by  the 
registered  proprietor,  with  the  consent  of  the  other 
persons,  if  any,  appearing  by  the  register  to  be  in- 
terested therein  ;  unless  it  is  situate  in  an  area  where 
registration  of  land  is  compulsory,  when,  apparently, 
removal  is  impossible  (1897,  s.  17).  Land  situate 
within  the  jurisdiction  of  the  Yorkshire  or  Middlesex 
Registries  becomes  again  subject  to  that  jurisdiction 
if  removed  from  the  Land  Register  ;  but,  from  the 
moment  of  its  registration  under  the  Land  Transfer 
Acts,  it  is,  as  has  been  said,  exempt  from  the  local 
jurisdiction. 

Unregistered  Dealings  with  Registered  Land. 

Before  describing  the  registered  dispositions  which 
a  proprietor  of  registered  land  is  empowered  to  make, 
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and  to  which  special  statutory  effect  is  given,  it  is 
convenient  to  consider  to  what  extent  registered  land 
can  be  dealt  with  outside  the  register. 

Subject  to  the  maintenance  of  the  estate  and  right 
of  the  registered  proprietor,  any  person  (whether  the 
registered  proprietor  or  not  of  any  registered  land), 
having  a  sufficient  estate  or  interest  in  such  land,  may 
create  estates,  rights,  interests,  and  equities,  in  the 
same  manner  as  he  might  do  if  the  land  were  not 
registered  ;  and  any  person  entitled  to  or  interested  in 
any  unregistered  estates,  rights,  interests,  or  equities 
in  registered  land,  may  protect  the  same  from  being 
impaired  by  any  act  of  the  registered  proprietor,  by 
entering  on  the  register  such  notices,  cautions,  inhibi- 
tions, or  restrictions,  as  are  provided  for  that  purpose 
(1875,  s.  49  ;   1897,  Sched.  I). 

But,  although  dispositions  made  under  this  provision 
can  be  more  or  less  effectually  protected  by  one  of  the 
prescribed  ways  mentioned,  they  are  always  Uable  to  be 
defeated  by  the  statutory  effect  given  to  registered 
dispositions  by  the  registered  proprietor.  It  would 
seem,  therefore,  from  the  scheme  of  the  Acts,  that  this 
provision  was  not  intended  to  enable  transactions  such 
as  transfer  and  mortgage,  which  can  be  effected  by 
statutory  dispositions,  to  be  carried  out  off  the  register  ; 
but  to  enable  leases,  settlements,  easements,  and 
equitable  interests  to  be  created  by  the  registered 
proprietor,  which  he  would  not  be  able  to  create  apart 
from  some  provision  of  this  kind. 

It  has,  however,  been  held  in  Capital  and  Counties 
Bank  v.  Rhodes  [1903]  1  Ch.  631,  that  a  good  unregis- 
tered conveyance  of  the  legal  estate  can  be  made  under 
the  above  provision  by  the  registered  proprietor,  and 
that,  notwithstanding  that  the  land  has  become  regis- 
tered land,  it  may  still  be  dealt  with  by  deeds  having 
the  same  operation  and  effect  as  they  would  have  if  the 
land  were  unregistered  ;   subject  only  to  the  risk  of  the 
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title  being  defeated,  or,  in  the  language  of  the  Act  of 
1875  (s.  49),  the  '  estate  being  impaired,'  by  the  exercise 
of  the  statutory  powers  of  disposition  given  to  the 
registered  proprietor.  Against  such  powers,  a  person 
interested  in  an  estate  so  created  can  only  protect  him- 
self by  notice  or  entry  on  the  register.  In  other  respects, 
the  legal  operation  and  effect  of  ordinary  assurances 
will  remain  untouched  by  the  want  of  registration. 

It  would  therefore  appear,  on  more  than  one  ground, 
that  it  is  unsafe  to  assume  that  the  registered  pro- 
prietor has  the  legal  estate  ;  though  he  always  retains 
the  power  of  executing  a  transfer  for  value,  which, 
when  completed  by  registration,  vests,  by  virtue  of  the 
statute,  the  entire  fee  simple,  including,  it  is  submitted, 
the  legal  estate,  in  the  purchaser.  For  the  purpose 
therefore  of  transactions  off  the  register  under  s.  49, 
the  register  alone  is  not  sufficient  evidence  of  the 
registered  proprietor's  title  ;  and,  if  it  is  important  to 
ascertain  whether  the  legal  estate  is  vested  in  him,  it 
will  be  necessary,  even  for  a  purchaser  by  registered 
disposition,  to  enquire,  first,  whether  it  was  outstanding 
at  the  date  of  first  registration,  and,  second,  what 
transactions,  if  any,  have  taken  place,  other  than  those 
appearing  on  the  register,  since  the  date  of  the  last 
transfer  for  value. 

Unregistered  dealings  with  registered  land  will,  how- 
ever, always  be  attended  by  some  risk  ;  on  account  of 
the  provision  that  where  the  vendor  of  registered  land 
is  not  himself  registered  as  proprietor  of  the  land,  or  of 
a  charge  giving  a  power  of  sale  over  the  land,  he  must, 
at  the  request  of  the  purchaser,  and  at  his  own  expense, 
and  notwithstanding  any  stipulation  to  the  contrary, 
either  procure  the  registration  of  himself  as  proprietor 
of  the  land  or  of  the  charge  as  the  case  may  be,  or 
procure  a  transfer  from  the  registered  proprietor  of  the 
land  or  charge  (1897,  s.  16  (2)).  The  possible  effect 
of   this   provision   may   be   seen   from   the   following 
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example.  A.,  being  registered  proprietor,  conveys  by 
an  unregistered  assurance  to  B.  ;  and  B.  contracts  to 
sell  to  C,  who  demands  to  be  put  in  a  position  to  be 
registered  as  proprietor.  A.,  the  only  person  who  can 
execute  a  transfer,  is  dead  or  declines  to  act  ;  and  B. 
must  go  to  the  Court  for  rectification  of  the  register, 
C.  refusing  to  complete  till  this  is  done.  It  appears, 
however,  that  this  provision  does  not  apply  so  as  to 
compel  a  mortgagee  by  sub-demise,  who  sells  under 
his  power  of  sale  in  a  mortgage  executed  prior  to  the 
first  registration  of  the  land  with  possessory  title,  to 
register  his  title  at  the  request  of  the  purchaser  (Voss^ 
and  Saunders^  Contract  [1911]  1  Ch.  42).  For,  as  we 
have  seen,  a  mortgage  term  cannot  itself  be  registered  ; 
and,  in  the  absence  of  an  express  provision,  there  is 
nothing  to  compel  a  vendor,  in  such  circumstances,  to 
get  in  the  nominal  reversion. 

Registered  Dealings  with  Registered  Land. 

The  registered  proprietor,  or  a  person  who  has  a 
right  to  be  so  registered,  can  transfer  the  land  com- 
prised in  his  title  or  in  respect  of  which  he  is  entitled 
to  be  registered,  or  any  part  thereof,  by  an  instrument 
in  the  form  prescribed  by  the  Rules.  The  transfer  is 
completed  by  the  Registrar  entering  on  the  register  the 
transferee  as  proprietor  of  the  land  transferred  ;  and, 
until  such  entry,  the  transferor  is  deemed  to  remain 
proprietor  of  the  land.  Transfers  of  part  of  a  regis- 
tered title  are  usually  made  by  reference  to  a  plan.  A 
new  title  is  opened  in  the  name  of  the  purchaser  of 
the  land  transferred. 

Where  a  land  certificate  has  been  issued,  the  vendor 
must  deliver  it  to  the  purchaser  on  completion,  or,  if 
only  part  of  the  land  comprised  in  a  certificate  is  sold, 
new  certificates  may  be  issued  to  the  purchaser  and  to 
the  vendor  (Act  of  1875,  s.  29). 
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The  estate  acquired  by  a  purchaser  of  registered  land 
for  valuable  consideration  is  practically  (though  not 
quite  completely)  the  same  as  that  acquired  by  the  first 
registered  proprietor,  entitled  for  his  own  benefit,  in 
corresponding  circumstances  (pp.  471-474) ;  except, 
that  it  is  perfectly  clear  from  s.  30  of  the  Act  of  1875, 
that  a  transferee  for  value  with  absolute  title  takes  free 
from  all  defects  in  the  title  prior  to  first  registration. 

In  the  absence  of  anything  to  the  contrary  in  the 
register  or  transfer,  or,  in  the  case  of  leaseholds,  in 
the  lease,  a  transfer  includes  the  mines  and  minerals  if 
not  severed  from  the  land  (1897,  Sched.  I.,  ss.  30-33). 

In  the  case  of  a  transfer  of  leasehold  land,  the  usual 
mutual  covenants  as  to  payment  of  rents  and  observing 
the  covenants  of  the  lease  are  imphed  (1875,  s.  39). 

A  transferee  without  valuable  consideration  of  free- 
hold or  leasehold  registered  land  is  subject  to  any  un- 
registered estates,  rights,  interests,  or  equities  subject 
to  which  his  predecessor  in  title  held  the  land  ;  but  in 
other  respects,  and  especially  as  regards  the  statutory 
powers  of  a  registered  proprietor,  he  is  in  the  same 
position  as  a  purchaser  for  value  (1875,  ss.  33,  38). 

Subject  to  the  provisions  with  regard  to  registered 
dispositions  for  value,  a  disposition  which,  if  unregis- 
tered, would  be  fraudulent  and  void,  will  not  be  made 
less  so  by  registration  (s.  98). 

Charge  on  Registered  Land. 

Every  registered  proprietor  of  any  freehold  or  lease- 
hold land  may,  in  the  prescribed  manner,  charge  such 
land.  The  charge  may  include  a  power  of  sale,  and  is 
completed  by  the  Registrar  entering  on  the  register  the 
person  in  whose  favour  the  charge  is  made  as  pro- 
prietor thereof,  and  the  particulars  of  the  charge.  The 
creditor  also  receives  a  certificate  of  charge  (s.  22). 

The  covenants  implied  by  the  debtor  in  a  registered 
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charge  are — (l)  to  pay  the  principal  and  interest ;  (2) 
if  the  land  is  leasehold,  to  pay  the  rent  and  observe 
the  covenants  of  the  lease  and  indemnify  the  creditor 
(ss.  23,  24). 

The  express  powers  given  to  the  registered  proprietor 
of  a  charge  for  the  purpose  of  enforcing  his  security 
are — to  enter,  foreclose,  and  transfer  on  a  sale  under 
a  power  of  sale,  if  any,  given  by  the  charge  (ss.  25-27)  ; 
and,  in  addition,  all  the  provisions  of  the  Conveyancing 
Act,  1881,  relating  to  mortgages  by  deed  (pp.  109-112), 
apply  to  registered  charges,  which,  as  they  are  now,  in 
fact,  always  made  by  deed,  confer  upon  the  creditor 
the  statutory  powers  of  a  mortgagee  (1897,  s.  9  (2)). 
But  all  or  any  of  these  implied  covenants  or  powers 
may  be  negatived  by  a  stipulation  in  the  instrument  of 
charge  ;  and  charges  of  registered  land  in  favour  of 
Building,  Friendly,  Industrial,  and  Provident  Societies 
may  be  effected  by  means  of  mortgages  made  in 
pursuance  of  and  consistent  with  the  rules  of  the 
society,  and  are  then  to  be  deemed  charges  made  in 
the  prescribed  manner  (1897,  s.  9  (3)). 

Registered  charges  on  the  same  title  rank,  as  between 
themselves,  according  to  the  order  in  which  they  are 
entered  on  the  register,  not  according  to  the  order  of 
their  creation  (1875,  s.  28). 

The  Registrar,  on  the  requisition  of  the  registered 
proprietor  of  a  charge,  or  on  due  proof  of  the  satisfac- 
tion thereof,  notifies  on  the  register  the  cessation  there- 
of, by  cancelling  the  original  entry  in  the  register  {ib.). 

Provision  is  made  for  creating  a  registered  charge  to 
secure  an  annuity  or  future  advances,  and  for  trans- 
ferring or  sub-charging  a  registered  charge.  Un- 
registered interests  in  a  registered  charge  may  be 
created,  in  the  same  manner  and  with  the  same  in- 
cidents, so  far  as  the  difference  of  the  subject-matter 
admits,  in  or  with  which  unregistered  estates  and 
interests  may  be  created  in  registered  land  (s.  49), 
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No  estate  in  the  land  is  conferred  on  the  creditor  by 
the  charge  ;  he  only  acquires  powers  over  it.  It  would 
appear,  therefore,  that,  in  the  case  of  a  charge  upon  a 
leasehold  interest,  no  privity  will  arise  between  the 
proprietor  of  the  charge  and  the  proprietor  of  the  land 
— a  result  which  in  the  ordinary  mortgage  of  lease- 
holds is  attained  by  the  device  of  vesting  a  sub-term 
only  in  the  mortgagee. 

The  proprietor  of  a  registered  charge,  and  persons 
deriving  title  under  him,  cannot,  of  course,  obtain  a 
better  title  against  the  land  than  the  registered  pro- 
prietor had  to  it  (s.  22).  Thus,  if  the  proprietor  of 
the  land  is  registered  only  with  a  quaUfied  or  posses- 
sory title,  the  proprietor  of  the  charge  wiU  acquire  only 
a  similar  title.  But,  subject  to  this  reservation,  it  is 
conceived  that  all  unregistered  estates  and  equities,  not 
duly  protected,  are  postponed  to  a  registered  charge. 

It  would  seem,  moreover,  that  the  proprietor  of 
a  registered  charge  who  goes  into  possession  never 
acquires  a  title  by  adverse  occupation  against  the 
registered  proprietor  of  the  land  ;  unless  he  appHes  to 
the  Court  for  rectification  in  his  favour  (1897,  s.  12). 

It  has  been  held  that  a  valid  conveyance  of  the  legal 
estate  can  be  added  to  the  prescribed  instrument  of 
charge  ;  and  this  is  a  practice  largely  resorted  to.  It 
must,  however,  be  remembered,  that  the  proprietor  of 
a  second  charge  has,  equally  with  the  proprietor  of  a 
first  charge,  power  to  transfer  on  sale,  as  if  he  were  the 
registered  proprietor  of  the  land  (1875,  s.  27).  But, 
presumably,  such  a  transfer  by  the  proprietor  of  a 
second  charge  would  be  subject  to  the  rights  of  the 
proprietor  of  a  prior  registered  charge. 

Lien  by  Deposit  of  Certificate. 

The  registered  proprietor  of  land  or  of  a  charge  may, 
subject  to  any  registered  estates,  charges,  or  rights,  and 


CHAP.  XXVI. — PUBLIC  REGISTRATION  OF  DEEDS,  ETC.      485 

subject  to  any  unregistered  estates,  rights,  or  interests 
protected  on  the  register,  or,  in  the  case  of  qualified  or 
possessory  title,  excepted  from  the  effect  of  registration, 
create  a  lien  on  the  land  or  charge  by  deposit  of  the 
land  certificate  or  certificate  of  charge  (1897,  s.  8  (G)) ; 
and  such  lien,  subject  as  aforesaid,  is  equivalent  to 
a  Hen  created  by  deposit  of  title-deeds  or  of  a 
mortgage  deed  of  unregistered  land,  by  an  owner 
entitled  in  fee  simple,  or  for  the  term  or  interest 
created  by  the  lease,  for  his  own  benefit,  or  by 
a  mortgagee  beneficially  entitled  to  the  mortgage. 
The  person  with  whom  the  certificate  is  deposited 
may  give  notice  in  writing  of  the  deposit  to  the 
Registrar,  who  thereupon  enters  the  notice  in  the 
register  ;  and  the  entry  of  the  notice  operates  as  a 
'  caution  '  (pp.  488-491)  upon  application  for  registra- 
tion. A  Hen  can  be  created  by  notice  of  an  intended 
deposit  of  the  certificate,  when  issued,  as  a  security 
for  money  (R.  244).  Any  notice  of  deposit  can  be 
withdrawn  from  the  register  by  the  person  who  gave 
it  (R.  250). 


Evidence  of  Title  on  Sale  of  Registered 
Land. 

For  the  guidance  of  purchasers  of  registered  land, 
the  Land  Transfer  Act  of  1897  (s.  16)  defines  the 
evidence  of  title  to  be  required  on  a  sale.  There  can 
be  no  doubt  that  the  abolition  of  the  necessity  for 
examination  into  title,  and  the  consequent  necessity 
of  preparing  abstracts  of  title,  would  be  one  of  the 
principal  means  of  simplifying  titles  and  facilitating 
the  transfer  of  land.  This  result  is  achieved  in  varying 
degrees,  according  as  the  title  dealt  with  is  absolute, 
qualified,  good  leasehold,  or  possessory,  by  the  Land 
Transfer  Acts. 

In  the  case  of  a  sale  of  land  registered  with   an 
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absolute  title,  a  purchaser  may  not  require  any  evi- 
dence of  title,  except  :  — 

(i.)  the  evidence  to  be  obtained  from  an  inspection 

of  the  register  or  certified  copy  of  or  extract 

from  the  register  ; 
(ii.)  a  statutory  declaration  as  to  the  existence  or 

otherwise  of  matters  declared  by  the  Acts  not 

to  be  encumbrances  ; 
(iii.)  evidence  of  title  to  any  encumbrances  entered 

on    the    register    as    subsisting    at   the   first 

registration  of  the  land,  or  evidence  of  their 

discharge  from  the  register. 
If  the  title  is  qualified,  the  purchaser  may  also  require 
evidence,  in  addition  to  the  above,  of  the  title  to  any 
estate,  right,  or  interest  appearing  by  the  register  to  be 
excepted  from  the  effect  of  registration,  such  as  a  pur- 
chaser would  be  entitled  to  if  the  land  were  unregis- 
tered. When  the  title  is  possessory  only,  the  pur- 
chaser may  require,  in  addition  to  the  evidence  to 
be  furnished  in  the  case  of  absolute  title,  such 
evidence  of  the  title  down  to  the  first  registration 
of  the  land  as  he  would  be  entitled  to  if  the  land 
were   unregistered. 

In  the  absence  of  special  stipulations,  a  vendor  of 
land  registered  with  absolute  title  need  not  enter  into 
any  covenant  for  title  ;  and  a  vendor  of  land  regis- 
tered with  quahfied  or  possessory  title  need  only 
covenant  against  estates  and  interests  excluded  from 
the  effect  of  registration.  In  the  case  of  conveyances 
of  registered  land,  the  covenants  imphed  by  the  Con- 
veyancing Act,  1881  (pp.  330-333),  are  to  be  construed 
accordingly,  if  the  appropriate  words  are  used  (1897, 
s.  16  (3)). 

It  is  conceived  that,  in  the  case  of  a  good  leasehold 
title,  the  evidence  to  be  required  is  the  same  as  that  in 
the  case  of  an  absolute  title  ;  the  only  estate  excepted 
from  the  effect  of  registration  being  the  title  of  the 
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lessor,  which  a  purchaser,  in  the  absence  of  express 
stipulation,  has  no  right  to  ask  for. 

It  is  submitted  also,  that  a  person  intending  to  take 
a  statutory  charge  of  registered  land  can  with  safety 
accept  the  same  evidence  of  title  as  is  prescribed  for  a 
purchaser  on  sale. 

It  would  appear  also  that,  except  in  regard  to  encum- 
brances prior  to  registration,  and  the  excepted  estates 
and  interests  in  the  case  of  possessory  and  qualified 
titles,  no  searches  need  be  made  under  the  Land 
Charges  Acts,  in  bankruptcy,  or  in  the  Middlesex 
or  Yorkshire  Registries,  by  a  registered  purchaser  of 
registered  land. 

Restrictive  Conditions. 

Restrictive  '  conditions '  capable  of  affecting  assigns 
even  of  estates  of  inheritance  who  acquire  with  notice  of 
them  may  be  annexed  to  registered  land  on  registration 
or  on  transfer  to  a  purchaser  for  valuable  consideration, 
and  will  then  bind  all  future  owners  (1875,  s.  84). 
If  any  such  conditions  are  found,  on  examination  of 
the  title  by  the  Registrar,  to  affect  the  land,  they  are 
entered  on  the  register  (R.  43).  Any  such  condition 
may  be  modified  or  discharged  by  order  of  the  Court, 
on  proof  that  the  modification  will  be  beneficial  to 
the  persons  principally  interested,  and  (possibly)  with- 
drawn by  the  Registrar.  And  the  student  should 
carefully  observe  that  the  mere  fact  that  conditions 
restrictive  of  building  are  entered  on  the  register  does 
not  enable  a  purchaser  of  part  of  the  land  to  enforce 
those  conditions  against  another  purchaser  ;  unless 
there  is,  in  fact,  a  building  scheme,  or  other  facts 
which  affect  such  purchaser  with  notice  {Wille  v.  8t. 
John  [1910]  1  Ch.  235).  For  the  general  effect  of  re- 
strictive covenants  on  estates  of  inheritance,  see 
Chapter  XXII. 
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Transmission  of  Registered  Land  on  Death  or 
Bankruptcy. 

On  the  production  of  the  probate  or  letters  of  adminis- 
tration of  a  sole  registered  proprietor  of  land  or  of  a 
charge,  dying  after  1897,  the  personal  representative 
named  in  such  probate  or  letters  is  registered  as  pro- 
prietor, in  place  of  the  deceased  proprietor,  with  the 
addition  of  the  words,  "  executor  "or  "  administrator  " 
(1875,  ss.  41,  42)  ;  but,  on  production  of  an  instrument 
of  assent  or  appropriation  in  the  prescribed  form,  or  a 
transfer  by  the  personal  representative,  the  devisee, 
legatee,  or  transferee,  as  the  case  may  be,  can  be 
registered  forthwith  in  place  of  the  registered  pro- 
prietor. When  a  devisee,  legatee,  or  a  transferee  not 
for  value,  is  registered,  the  Registrar  is  to  be  satisfied 
that  all  Death  Duties  have  been  paid  ;  and,  if  not  so 
satisfied,  to  enter  notice  of  the  liability  in  the  register 
(R.  210). 

If  one  of  several  joint  proprietors  of  land  or  of  a 
charge  dies,  his  name  is  withdrawn  from  the  register 
on  due  proof  of  death  (R.  191). 

Upon  the  bankruptcy  of  any  registered  proprietor  of 
land  or  of  a  charge,  or  on  hquidation  of  his  affairs  by 
arrangement,  the  official  receiver,  pending  the  appoint- 
ment of  a  trustee,  and,  when  appointed,  the  trustee,  is 
entitled  to  be  registered  in  his  place,  on  production  of 
an  office  copy  of  the  adjudication  order,  and  a  certificate 
by  the  official  receiver  that  the  land  or  charge  is  part 
of  the  property  of  the  bankrupt  divisible  among  his 
creditors  (1875,  s.  43). 

Trusts  and  Protective  Entries. 

Neither  the  Registrar  nor  any  person  dealing  with 
registered  land  or  a  charge  is  affected  with  notice  of  a 
trust— express,  implied,  or  constructive  ;  and  references 
to  trusts  are  to  be,  so  far  as  possible,  excluded  from  the 
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register  (1897,  Sched.  I.,  s.  83).  But  equitable  and 
other  interests,  whether  arising  under  settlements  or 
otherwise  created,  can  be  protected  by  means  of  notices, 
inhibitions,  restrictions,  and  cautions. 

1 .  Notice  is  an  entry  in  the  register  calHng  attention 
to  the  existence  of  an  interest  or  anticipated  interest 
derogatory  to  the  registered  title,  and  is  applicable  to 
the  following  incidents  -.—viz,  (i)  an  estate  in  dower  or 
by  curtesy  ;  (ii)  a  lease  or  agreement  for  a  lease  when 
the  term  granted  is  for  a  hfe  or  lives,  or  is  determinable 
on  a  hfe  or  lives,  or  exceeds  twenty-one  years,  or  where 
the  occupation  is  not  in  accordance  with  the  lease  or 
agreement  ;  (iii)  a  lien  created  by  the  deposit  of  a 
certificate  (1875,  ss.  50-52)  ;    (iv)  a  claim  for  priority 

•of  a  transaction  about  to  be  completed  (R.  117). 
Notice  may  also  be  entered  in  regard  to  the  liabilities 
and  rights  which,  by  the  Act  of  1875,  are  'deemed 
not  to  be  encumbrances  '  (1875,  s.  18). 

2.  Inhibition  is  an  entry  in  the  register  founded  on 
an  order  of  the  Court  or,  subject  to  an  appeal  thereto, 
of  the  Registrar,  u^Don  the  application  of  some  person 
interested  in  the  land  or  a  charge  thereon,  prohibiting 
for  a  time,  or  until  the  occurrence  of  an  event  named 
therein,  or  generally  until  further  order,  any  or  some 
specified  dealing  with  the  land,  or  the  registered  charge 
(s.  57).  It  appears  to  be  intended  for  use  in  cases 
adverse  to  the  registered  proprietor,  such  as  fraud  on 
his  behalf,  &c. 

3.  Restriction  is  an  entry  in  the  register  founded  upon 
an  application  of  the  registered  proprietor,  which  re- 
stricts in  some  way  his  power  of  deaUng  with  the  land, 
or  with  a  charge  thereon.  The  Registrar  must  be 
satisfied  of  the  right  of  the  registered  proprietor  to 
impose  the  conditions  contained  in  the  restriction  before 
making  the  entry  ;  and,  if  he  considers  the  terms  of 
the  restriction  unreasonable,  or  likely  to  cause  incon- 
venience, he  may  refuse  to  enter  it.    The  restriction  can 
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be  withdrawn  or  modified  at  the  instance  of  all  persons 
for  the  time  being  interested  in  it  ;  or  it  may  be  set 
aside  by  the  Court  (ss.  58,  59).  Entries  may  be  made 
restraining  dealings  by  sm'vivors  of  joint  owners  (s.  83), 
or  by  proprietors  whose  estate  is  subject  to  a  restraint 
on  aHenation.  A  restriction  is  superior  to  a  caution 
in  that  it  is  more  permanent.  It  is  not  exhausted  on 
the  expiration  of  any  notice  served  in  pursuance  of  it, 
as  a  caution  is. 

4.  Cautions  are  of  two  kinds  :  — 

(a)  against  entry  of  land  on  the  register  ; 

(6)  against  deahngs  with  registered  land  or  charges. 

A  caution  against  entry  of  land  on  the  register  may  be 
lodged  by  any  person  having  or  claiming  any  interest  in 
any  land  (not  already  registered)  which  entitles  him  to 
object  to  a  disposition  thereof  being  made  without  his 
consent  (s.  60).  The  caution  must  be  supported  by 
a  statutory  declaration  stating  the  nature  of  the 
cautioner's  interest  (s.  61).  The  effect  of  a  caution 
is  to  entitle  the  cautioner  to  notice  of  any  apphcation 
to  register  the  land  ;  and,  within  the  time  hmited  by 
the  notice,  he  may  appear  and  oppose  the  registration. 
If  he  does  not  appear,  the  caution  ceases  to  have 
effect  on  the  expiration  of  the  Hmited  period  (s.  62). 
A  person  lodging  a  caution  without  reasonable  cause, 
is  liable  to  compensate  any  person  who  may  have 
sustained  damage  thereby  (s.  63).  These  cautions  do 
not  prejudice  the  claim  or  title  of  any  person  ;  and 
they  have  no  effect  whatever  except  as  mentioned  in 
the  Acts  (s.  64). 

A  caution  against  dealings  with  registered  land  may 
be  lodged  by  any  persons  interested  in  any  land  or 
charge  registered  in  the  name  of  any  other  person. 
The  caution  must  be  supported  by  a  statutory  declara- 
tion as  to  the  nature  of  the  cautioner's  interest ;  and 
its  effect  is  in  other  respects  similar,  to  that  of  a  caution 
against  entry  (ss.  53-56). 
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The  priority  of  the  equitable  rights  protected  by  one 
of  the  foregoing  methods  is  not,  apparently,  affected 
by  the  order  in  which  the  protecting  notice,  caution, 
inhibition,  or  restriction  is  entered  on  the  register. 


Settled  Land. 

Settled  land  (pp.  433-434)  may,  at  the  option  of  the 
tenant  for  life,  be  registered,  either  in  the  name  of  the 
tenant  for  life,  or,  when  there  are  trustees  with  powers 
of  sale,  in  the  names  of  those  trustees,  or,  where  there 
is  an  overriding  power  of  appointment  of  the  fee 
simple,  in  the  names  of  the  persons  in  whom  that  power 
is  vested  (1897,  s.  6).  But,  subject  to  the  maintenance 
of  the  statutory  powers  of  the  persons  registered  as 
proprietors  of  settled  land,  the  estates,  rights,  and 
interests  of  the  persons  for  the  time  being  entitled  under 
the  settlement  are  unaffected  by  the  registration  ; 
and  the  rights  of  persons  beneficially  interested  are 
protected  by  restrictions  and  inhibitions  (pp.  489-490). 

Provision  is  also  made  for  land  already  registered 
being  assured  to  the  uses  of  a  settlement,  and  for  a 
settlement  arising  in  consequence  of  the  death,  or 
created  by  the  will,  of  a  registered  proprietor.  In  both 
these  cases,  it  is  the  duty  of  the  trustees  of  the  settle- 
ment, or,  if  none,  the  Registrar,  or  the  personal  repre- 
sentatives, to  see  that  the  proper  restrictions  are  entered 
on  the  register.  On  the  death  of  the  tenant  for  life 
registered  as  proprietor,  it  is  the  duty  of  the  trustees 
of  the  settlement  (if  any)  to  apply  for  the  registration 
of  his  successor  with  the  proper  restrictions.  If  they 
neglect  to  do  so,  the  Registrar  may  take  the  proper 
steps,  at  the  request  of  any  person  interested  in  the 
land.  The  general  intention  of  these  provisions  appears 
to  be,  to  exclude  official  interference  in  family  matters, 
and  to  enable  the  Registrar  to  act  in  a  purely 
ministerial  capacity  in  carrying  them  out. 
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The  settlement,  or  a  copy  of  it,  may  be  filed  in  the 
Registry  for  reference  ;  but  no  purchaser  or  mortgagee 
for  value  of  settled  land,  dealing  with  the  registered 
proprietor,  is  affected  by  notice  of  its  provisions,  or 
may  call  for  its  production. 


The  Land  Register. 

There  are  three  parts  of  the  Register,  called  the 
Property  Register,  the  Proprietorship  Register,  and  the 
Charges  Register.  Each  registered  property  or  title 
is  distinguished  by  a  number.  The  Property  Register 
contains  the  description  of  the  land  by  reference  to 
the  official  map,  on  which  the  general  boundaries 
thereof  are  indicated.  This  official  map,  which  may 
either  be  an  officially  prepared  special  plan  (known  as 
the  '  filed  plan  ')  or  the  Land  Registry  General  Map,  is 
based  on  the  ordnance  map,  usually  on  the  largest  scale 
pubHshed.  The  Property  Register  also  contains  such 
notices  as  have  to  be  entered  relating  to  the  ownership 
of  mines  and  minerals,  to  exemption  from  any  of  the 
liabifities,  rights,  and  interests  declared  by  the  Acts 
not  to  be  encumbrances,  to  easements,  conditions,  and 
covenants  for  the  benefit  of  the  land,  and  like  matters. 

Notes  of  any  portions  of  land  added  to  or  removed 
from  the  title  from  time  to  time  are  made  in  the 
Property  Register,  and  shown  on  the  plan.  In  the 
case  of  leasehold  land,  short  particulars  of  the  lease 
are  entered. 

If  it  is  desired  to  indicate  on  the  plan  the  precise 
position  of  the  boundaries  of  the  land  described  in  the 
Property  Register,  notice  is  given  to  the  owners  and 
occupiers  of  adjoining  land.  Otherwise  the  exact  line 
of  the  boundary  is  left  undetermined  ;  as,  for  instance, 
whether  it  runs  along  the  centre  of  a  wall  or  fence,  or 
an  inner  or  outer  fence,  or  how  far  it  runs  within  or 
beyond  it.  or  whether  or  not  the  land  registered  includes 
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the  whole  or  any  portion  of  an  adjoining  road  or 
stream.  As  the  Registrar  would  presumably  have  to 
be  satisfied  as  to  the  titles  of  adjoining  owners  before 
fixing  boundaries,  appUcations  for  fixed  boundaries 
would  involve  considerable  difficulty  ;  and  it  is  under- 
stood that  in  practice  they  are  not  resorted  to. 

The  Proprietorship  Register  states  the  nature  of  the 
title,  and  contains  the  name,  address,  and  description  of 
the  registered  owner,  together  with  cautions,  inhibitions, 
or  restrictions  affecting  his  right  to  dispose  of  the  land. 

The  Charges  Register  records  all  charges,  with  their 
proprietors,  and  other  encumbrances  (including  notices 
of  leases  and  of  estates  in  dower  or  by  curtesy),  and 
notes  relating  to  covenants,  conditions,  and  other 
'  rights  '  adversely  affecting  the  land. 

The  register  is  usually  kept  up  by  making  entries 
recording  each  transaction  as  it  occurs,  and  ruling 
through  in  red  ink  all  ent^es  which  have  ceased  to 
affect  the  title  or  been  superseded  by  others.  But  it  is 
within  the  general  discretion  of  the  Registrar  to  close 
any  register,  cancelling  the  land  certificate  relating 
thereto,  and  to  continue  the  registration  under  a  new 
distinguishing  title  number.  A  fresh  land  certificate 
is  then  issued.  This  process  is  known  as  '  clearing 
the  register,'  and  was  recommended  as  desirable  by 
the  Royal  Commission  in  1911.  First  registrations 
and  subsequent  deaUngs  with  registered  land  are  com- 
pleted and  bear  date  in  the  register  as  of  the  day  on 
which,  and  of  the  priority  in  which,  the  applications 
for  their  registration  are  delivered  at  the  Registry. 

Inspection  of  the  Register,  and  Official 
Searches. 

The  register  is  private ;  and  no  title  may  be  inspected 
except  by,  or  under  the  authority  of,  the  registered 
proprietor  of  the  land  or  of  a  charge,  or  after  notice  to . 
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him  (1875,  s.  104).  But,  where  such  authority  cannot 
be  obtained  by  reason  of  the  death  of  the  proprietor 
or  other  sufficient  cause,  the  Registrar  has  a  discretion 
to  allow  or  withhold  inspection.  Any  document  re- 
ferred to  in  a  subsisting  entry  in  the  register  may  be 
inspected  by  any  person  entitled  to  inspect  the  register ; 
but  no  other  document  can  be  inspected  without  the 
Registrar's  order.  Any  person  authorized  to  inspect 
the  register  may  apply  for  an  official  search,  and  obtain 
a  certificate  of  the  result,  which  exonerates  the  person 
obtaining  it  from  responsibOity  for  any  loss  which 
may  arise  from  any  error  therein.  When  the  certificate 
is  obtained  by  a  solicitor  acting  for  trustees,  executors, 
or  other  persons  in  a  fiduciary  position,  those  persons 
are  similarly  exonerated. 

Land  Certificates  and  Certificates  of  Charge. 

On  the  registration  of  any  person  as  proprietor  of 
land  or  of  a  charge,  the  Registrar  is  required  to  prepare 
a  land  certificate  or  certificate  of  charge,  which  may 
either  be  issued  to  the  proprietor,  or  deposited  in  the 
Registry,  at  the  proprietor's  option  (1897,  s.  8).  A  land 
certificate  contains  copies  of  the  entries  in  the  register 
and  usually  of  the  filed  plan,  or  an  excerpt  from  the 
general  map  ;  and  a  certificate  of  charge  contains  a 
copy  of  the  instrument  of  charge,  a  description  of  the 
land  affected  (if  no  description  is  contained  in  the 
charge),  the  name  and  address  of  the  proprietor  of  the 
charge,  and  a  list  of  the  prior  encumbrances  appearing 
on  the  register. 

The  land  or  charge  certificate  must  be  produced  at 
the  Registry  on  every  entry  in  the  register  of  a  dis- 
position by  the  registered  proprietor  of  the  land  or 
charge  respectively,  and  on  every  transmission  or 
rectification  of  the  register  ;  and  it  is  endorsed  with  a 
note  of  every  entry.     The  registered  proprietor  of  a 
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charge  can  exercise  all  the  powers  given  him  by  the 
charge,  including  his  power  of  sale,  on  production  of  the 
certificate  of  charge ;  and  it  is  provided  by  the  Act  that, 
subject  to  any  stipulation  to  the  contrary,  the  pro- 
prietor of  a  registered  charge  is  not  entitled  to  hold  the 
land  certificate.  The  practice,  which,  it  is  understood, 
largely  obtains,  of  requiring  the  debtor  to  deposit  his 
land  certificate  with  the  creditor  is,  it  is  submitted, 
unnecessary  when  a  charge  has  been  registered,  and 
productive  of  much  inconvenience. 

Provision  is  made  for  the  issue,  under  stringent 
conditions,  of  a  new  certificate,  upon  the  loss  or 
destruction  of  the  original.  And  the  Registrar  is  em- 
powered to  compel  production  of  certificates,  when 
required  to  enable  transactions  to  be  registered. 

Form  of  Registered  Dispositions, 

The  forms,  seventy-two  in  number,  in  the  First 
Schedule  to  the  Rules,  must  be  used  in  all  matters  to 
which  they  refer  or  are  capable  of  being  appHed  or 
adapted,  with  such  alterations  as  the  Registrar  allows. 
Words  may,  however,  he  added  for  the  purpose  of 
introducing  the  covenants  impUed  under  the  Convey- 
ancing Act,  1881.  Lands  included  in  more  than  one 
title  may  be  dealt  with  in  one  disposition. 

If  a  disposition  requires  the  consent  of  some  person 
to  its  registration,  such  consent  may  be  given  in  the 
instrument,  which,  in  that  case,  must  be  executed  by 
the  person  giving  the  consent. 

Every  instrument  of  transfer,  charge,  exchange,  or 
partition  of  land,  or  of  a  charge,  must  be,  and  every 
other  instrument  in  writing  may  be,  if  desired  by  the 
parties,  executed  as  a  deed  in  the  presence  of  a  wit- 
ness, who  must  sign  his  name  and  add  his  address 
and  description. 

The  Registrar  has  a  very  full  discretion  as  to  the 
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form  of  instruments  for  registration  ;  and  it  is  tiie 
practice  to  allow  almost  any  addition  to  the  prescribed 
form  which  is  not  inconsistent  with  the  principles  on 
which  the  register  is  kept. 


Rectification  or  the  Register,  and  Indemnity. 

Subject  to  any  estates  and  rights  acquired  by  re- 
gistration, the  Court  may  order  the  register  to  be 
rectified  ;  and  it  has  been  decided  in  Weymouth  v. 
Davis  [1908]  2  Ch.  169,  that  such  rectification  may  be 
required  to  give  effect  to  any  estates,  rights,  or  in- 
terests in  registered  land,  or  to  remedy  any  injustice 
caused  by  any  entry  in,  or  by  delay  or  default  in  making 
any  entry  in,  or  by  any  omission  from,  the  register 
(1875,  ss.  95,  96).  When  errors  or  omissions  are  made 
in  the  register,  or  entries  are  made  or  procured  by  fraud 
or  mistake,  and  are  incapable  of  rectification  under  the 
foregoing  provisions,  by  reason  of  estates  and  interests 
acquired  by  registration,  the  persons  suffering  loss  are 
to  be  indemnified  out  of  an  insurance  fund  estabhshed 
for  the  purpose  by  the  Act  of  1897  (p.  469). 

If,  however,  the  entry,  the  rectification  of  which  is 
sought,  was  founded  upon  a  registered  disposition, 
which,  if  unregistered,  would  be  absolutely  void,  or  if 
the  effect  of  non-rectification  would  be  to  deprive  a 
person  of  lands  of  which  he  is  in  possession,  the  register 
is  to  be  rectified  and  the  person  suffering  loss  by  the 
rectification  to  be  indemnified  (1897,  s.  7  (2)).  A 
person  is  disqualified  from  obtaining  indemnity  if  he 
has  contributed  to  the  loss  by  his  act,  neglect,  or 
default  ;  and  the  omission  to  register  a  caution  or 
other  protective  entry  to  protect  an  equitable  interest, 
is  deemed  to  be  neglect  for  this  purpose. 

When  the  register  is  rectified  by  reason  of  fraud  or 
mistake  in  a  registered  disposition  for  value,  which 
the  grantor  was  not  aware  of,  and  could  not  by  reason- 
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able  care  have  discovered,  the  person  suffering  loss  is 
also  to  receive  an  indemnity.  This  last  provision  has 
been  held,  inA.-G.  v.  Odell  [1906]  2  Ch.  47,  not  to  cover 
an  award  of  indemnity  in  the  following  circumstances. 

A.  B.  was  registered  proprietor  of  a  charge.  A 
transfer  to  C.  D.  of  the  charge  was  forged  by  X.  ; 
and  C.  D.  was  registered  as  proprietor  of  the  charge. 
On  discovery  of  the  forgery,  the  register  was  rectified 
by  order  of  the  Court  ;  C.  D.'s  name  as  proprietor  of 
the  charge  being  removed.  C.  D.  claimed  indemnity  ; 
but  the  Court  of  Appeal  disallowed  the  claim.  The 
decision  turned  to  a  considerable  extent  on  the  point 
that  the  person  claiming  the  indemnity  was  the  im- 
mediate grantee  under  the  forged  instrument.  Had 
CD.  transferred  to  E.  F.,  without  notice  of  the  forgery, 
there  would,  apparently,  have  been  no  question  but 
that  E.  F.  would  have  been  entitled  to  indemnity  on 
rectification  of  the  register. 

The  Registrar  is  entitled  to  recover  the  amount  of 
indemnity  from  any  person  who  has  caused  or  contri- 
buted to  the  loss  by  his  act,  neglect,  or  default  ;  and, 
from  certain  judicial  dicta  in  the  case  just  referred  to, 
'it  appears  possible  that  the  mere  tendering  of  an  in- 
strument for  registration  would  be  an  '  act '  within 
the  meaning  of  these  words,  such  as  would  enable  the 
Registrar  to  recover  any  indemnity  paid,  from  the 
person  tendering  the  instrument. 

Compulsory  Registration. 

The  Land  Transfer  Act,  1897,  provides  (s.  20)  that 
the  Crown  may,  by  Order  in  Council,  declare  that 
registration  of  title  shall,  after  a  specified  date  and  in 
a  specified  area,  be  compulsory  on  sale,  and  that  there- 
after a  person  shall  not,  under  any  conveyance  on  sale 
executed  after  the  date  specified,  acquire  the  legal 
estate  in  any  freehold  land  in  the  area  to  which  the 
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Order  applies  ;    unless  and  until  he  is  registered  as 
proprietor  thereof. 

Compulsory  registration  is  now  in  operation  through- 
out the  administrative  county  of  London,  including  the 
City.  It  was  gradually  applied  ;  commencing  with  a 
group  of  parishes  in  London  north  of  the  Thames  on 
1st  January,  1899,  and  ending  with  the  City,  which 
came  under  the  compulsory  provisions  on  the  1st  July, 
1902.  No  Order  can  be  made  affecting  any  other 
county,  unless  its  County  Council  expresses  its  desire 
that  registration  shall  be  compulsorily  apphed. 

By  Rules  (68,  70),  made  in  pursuance  of  a  power 
contained  in  the  Act  of  1897  (s.  22),  the  above  provisions, 
which  (it  will  have  been  noticed)  only  apply  to  freeholds, 
were  applied  to  leaseholds  ;  and,  in  the  prescribed 
area,  an  assignment  on  sale  of  a  lease  or  underlease 
having  forty  years  to  run  or  two  lives  to  fall  in,  and 
a  grant  of  a  lease  or  underlease  for  like  terms,  if  capable 
of  registration,  will  operate  only  as  agreements,  and 
not  pass  any  legal  estate  to  the  assignees  or  lessees, 
unless  or  until  they  are  registered  as  proprietors  of 
the  lease  or  underlease. 

The  expressions  'conveyance  on  sale,'  and  'assign-* 
ment,'  however,  apply  only  to  instruments  executed 
on  sale,  by  virtue  whereof  there  is  conferred  or  com- 
pleted a  title  under  which  application  for  registration 
as  first  proprietor  of  freehold  or  leasehold  land  might 
be  made  under  the  Act  of  1875.  But  an  assignment 
or  surrender  to  the  owner  of  the  immediate  reversion, 
executed  on  or  after  1st  January,  1909,  and  containing 
a  declaration  that  the  term  is  to  merge  in  such  reversion, 
is  exempted  from  the  compulsory  provisions. 

Exemptions  from  Compulsory  Registration. 

It  is,  however,  to  be  noticed  that,  by  the  provisions 
of  s.  24  of  the  Act  of  1897,  even  in  compulsory  areas 
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a  purchaser  or  grantee  is  not  compelled  to  register, 
though  he  may  do  so  if  he  pleases,  on  the  acquisition 
of  any  of  the  following  interests  : — 

(a)  an  incorporeal  hereditament ; 

(6)  mines  and  minerals  apart  from  the  surface  ; 

(c)  a  lease  having  at  the  date  of  the  purchase  or  grant 

less  than  forty  years  to  run,  or  two  lives  to 
fall  in ; 

(d)  an  undivided  share  in  land  ; 

(e)  freehold  intermixed  (with)  and  undistinguishable 

from  lands  of  other  tenure  ; 

(/)  corporeal  hereditaments  parcel  of  a  manor  and 
included  in  a  sale  of  the  manor  as  such  ; 
and  it  is  an  inference  from  the  nature  of  the  penalty 
prescribed  for  failure  to  register  [i.e.,  deprivation  of 
the  legal  estate)  that  there  must  be  added  to  these 
express  exceptions  : — 

(g)  equitable  interests,  the  purchaser  of  which  does 
not  expect  to  get  the  legal  estate. 

A  reversionary  term,  if  it  is  to  take  effect  in  posses- 
sion upon  or  within  one  month  after  the  expiration  of 
the  original  term,  forms  one  continuous  term  with 
such  original  term  for  the  purposes  of  registration, 
though  not  for  other  purposes,  and  therefore  must  be 
registered  on  sale,  if  the  terms  together  amount  to 
forty  years  (R.  66).  It  will  be  remembered  that  a 
term  created  for  mortgage  purposes  is  not  registrable. 
But  when  a  mortgage  creating  a  sub-term  contains  a 
trust  of  the  leasehold  reversion  in  favour  of  a  purchaser, 
it  is  the  practice  of  the  Registry  to  accept  an  applica- 
tion for  registration  by  the  purchaser  of  the  sub-term, 
even  where  such  reversion  has  not  been  conveyed  to 
him  ;  on  the  ground  that,  by  virtue  of  the  trust,  he  is 
entitled  in  equity  to  the  whole  term  granted  by  the  lease. 
Whether  such  a  term  is  compulsorily  registrable  is  doubt- 
ful ;  but,  on  the  whole,  it  is  submitted  that  a  purchaser 
of  such  a  term  would  be  well  advised  to  register. 
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Seeing  that  the  penalty  for  non-registration  is  only 
that  a  purchaser  does  not  acquire  the  legal  estate,  it 
does  not  appear  certain  that  a  purchaser  of  an  equity 
of  redemption  would  incur  any  penalty  by  not  regis- 
tering ;  unless  his  purchase  were  a  lease  subject  to  a 
mortgage  by  sub-demise.  In  these  circumstances  the 
legal  estate,  subject  to  the  mortgage  term,  remains  in 
the  mortgagor,  and  therefore  would  not  (if  for  more  than 
40  years)  pass  to  the  purchaser  without  registration. 

It  would  appear  that,  until  registration,  the  legal 
estate  remains  in  the  vendor,  who  holds  it  as  trustee 
for  the  purchaser  [Capital  and  Counties  Bank  v.  Rhodes 
[1903]  1  Ch.  at  p.  654). 

It  remains  to  consider  what  is  a  '  sale  '  for  the  pur- 
poses of  compulsory  registration.  "It  is  conceived," 
say  the  authors  of  a  well-known  textbook  on  the 
Acts,  "that  it  means  only  a  sale  by  a  vendor  to  a  pur- 
"  chaser  in  the  popular  and  commercial  sense,  for  money 
"  or  money's  worth,  and  does  not  include  an  exchange 
"  or  partition,  even  (though  this  may  perhaps  be 
"  doubted)  where  money  is  paid  for  quaUty  of  exchange 
"  or  partition."  It  does  not,  of  course,  include  a 
mortgage. 

Registration  under  the  Small  Holdings  and 
Allotments  Act,  1908. 

The  Small  Holdings  and  Allotments  Act,  1908,  s.  13, 
provides  that,  when  a  County  Council  has  purchased 
land  under  that  Act,  it  must  apply  for  registration  as 
proprietor  thereof  under  the  Land  Transfer  Acts,  1875 
and  1897,  and  may  be  registered  as  proprietor  of  the 
land  with  any  title  authorized  by  those  Acts.  On  a 
transfer  to  a  purchaser  of  a  small  holding,  the  pur- 
chaser is  registered  as  proprietor  with  an  absolute 
title,  irrespective  of  the  title  with  which  the  County 
Council  may  have  been  registered  ;   subject  only  to  the 
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encumbrances  created  under  the  {Small  Holdings  and 
Allotments  Act.  Any  person  claiming  by  title  para- 
mount to  the  County  Council,  in  respect  either  of  title 
or  encumbrances,  has  a  remedy  in  damages  only  against 
the  County  Council. 

Special  Rules,  with  a  schedule  of  forms  and  a  Fee 
Order,  are  in  existence  for  carrying  out  these  provi- 
sions. Until  the  31st  March,  1926,  the  consent  of  the 
Ministry  of  Agriculture  and  Fisheries  is  required  to  a 
sale  by  the  County  Council,  of  land  so  acquired.  It 
would  appear  that,  after  that  date,  the  County  Council 
will  be  able  to  sell  without  the  consent  of  any  person 
or  corporation,  whether  the  land  was  acquired  by  agree- 
ment or  compulsorily. 


NOTE  ON  AUTHORITIES. 

[The  following  works  on  Land  Registration  may  be  referred  to  : — 

Buckdale,  "Registration  in  Middlesex.^'  * 

•'  Methods  of  Land  Transfer." 
Buckdale  and  Sheldon,  "  Land  Transfer  Acts,  1895  and  1897." 
Cherry  and  Marigold,  "Land  Transfer  Acts,  1895  and  1897." 
Eaton  and  Purcell,  "Land  Charges  Acts,  1888-1900." 
Harvey,  "  Layid  Law  and  Registration  of  Title."] 
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PART  II. 
THE  LAW  OF  PERSONAL  PROPERTY. 


CHAPTER  XXVII. 

THINGS  PERSONAL  AND  PROPERTY 
THEREIN,  IN  GENERAL. 


'  Things  personal '  fall  under  the  older  and  more 
general  denomination  of  chattels  or  goods  and  chattels; 
the  term  '  chattel '  being  also  applicable,  as  we  have 
seen  (p.  4),  to  chattels  real,  which,  although  they  are 
personal  property,  are  in  fact  interests  in  land,  and 
have  consequently  been  considered  in  Part  I.  of  the 
present  Book.  The  chattels  to  which  our  attention 
wiU  now  be  directed  include  only  moveables,  and  rights 
connected  with  moveables,  known  sometimes  as  choses 
in  action  ;  such  as  patent  rights,  copyright,  the  right  to 
a  trade-mark  or  trade  name,  the  right  to  a  design,  and 
the  right  to  a  debt.  All  such  things,  to  distinguish 
them  from  chattels  real,  are  known  as  '  chattels 
personal.' 

Things  personal,  then,  comprise  in  the  first  place 
all  sorts  of  things  moveable,  that  is,  such  as  may 
attend  a  man's  person  wherever  he  goes.  These,  being 
for  the  most  part  of  a  perishable  quality,  were  not 
esteemed  of  so  high  a  nature,  nor  paid  so  much  regard 
to  by  the  common  law,  as  things  that  are  in  their 
nature  immoveable  and  more  permanent,  such  as  land 
and  houses,  and  the  profits  issuing  thereout.  In  fact, 
during  the  feudal  ages,  the  amount  of  personal  estate 
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was  comparatively  very  trifling,  e.g.,  a  tax  of  the 
fifteenth,  tenth,  or  sometimes  a  much  larger  proportion 
of  all  the  moveables  of  the  subject,  was  frequently 
laid  without  scruple  ;  and  forfeitures  were  occasionally 
inflicted  by  the  common  law  of  all  a  man's  goods  and 
chattels,  for  misbehaviours  and  inadvertencies  that 
at  present  hardly  seem  to  have  deserved  so  severe  a 
punishment.  But  in  modern  times,  through  the  ex- 
tension of  trade  and  commerce,  and  the  progress  of 
the  arts  and  sciences,  personal  property  has  greatly 
augmented  both  in  amount  and  in  quality  ;  and  our 
Courts  now  attach  to  it  an  importance  equal  to  that 
which  they  attach  to  real  property. 

Moveables  consist,  in  the  first  place,  of  inanimate 
things,  such  as  goods,  plate,  money,  and  the  like,  or 
vegetable  productions,  such  as  the  fruit  or  other  parts 
of  a  plant,  when  severed  from  the  body  of  it,  or  the 
whole  plant  itself  when  severed  from  the  ground  ;  in 
the  second,  under  the  name  of  moveables,  we  have  to 
include  animals,  which  have  in  themselves  a  principle 
and  power  of  motion,  and  (unless  particularly  confined) 
can  convey  themselves  from  one  part  of  the  comitry 
to  another.  These,  in  early  stages  of  civihzation,  form 
the  principal  part  of  the  wealth  of  a  community  ;  and 
the  earhest  rules  of  law  are  very  generally  concerned 
with  them. 

We  will,  therefore,  direct  our  attention  first  to 
animals.  These,  when  regarded  as  the  subjects  of 
ownership,  are  distinguished  into  such  as  are  domitce 
naturae  and  such  as  are  ferce  naturae  :  some  being  of  a 
tame,  and  others  of  a  wild,  disposition,  though  the 
legal  position  of  dogs,  as  might  have  been  expected 
from  the  long  association  of  these  animals  with  the 
service  of  man,  while  still  retaining  a  good  deal  of 
their  wild  nature,  is  somewhat  anomalous.  In  the  case 
of  animals  domitce  naturae,   i.e.,   animals  of  a  nature 
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tame  and  domestic,  such  as  horses,  kine,  sheep,  poultry, 
and  the  Hke,  a  man  may  have  as  absolute  a  property 
in  them  as  in  inanimate  things  ;  because  they  con- 
tinue perpetually  in  his  occupation,  and  will  not  stray 
from  his  house  or  person,  unless  by  accident  or  fraudu- 
lent enticement,  in  either  of  which  cases  the  owner 
does  not  lose  his  property  in  them.  But  with  animals 
ferce  naturce,  the  case  is  different.  These  are,  generally 
speaking,  not  the  subjects  of  absolute  property,  at  least 
while  living.  But  under  certain  circumstances  a  man 
may  be  invested  with  a  qualified  or  special  property 
in  them  ;  and  this  either  per  industriam,  or  propter 
impotentimn,  or  propter  jji'ivilegium. 

1.  Such  a  property  may  arise  in  them  per  indus- 
triam ;  that  is  to  say,  either  by  reclaiming  and  making 
them  tame  by  art,  industry,  and  education,  or  else  by 
so  confining  them  that  they  cannot  escape  and  use 
their  natural  liberty.  Some  writers  have  ranked  all 
the  domestic  animals  we  have  mentioned  under  the 
head  of  animals  ferce  naturce,  apprehending  none  to  be 
originally  and  naturally  tame,  but  only  made  so  by  art 
and  custom  ;  inasmuch  as  horses,  swine,  and  other 
cattle,  if  originally  left  to  themselves,  would  have 
chosen  to  rove  up  and  down  seeking  their  food  at  large, 
and  are  only  made  domestic  by  use  and  familiarity, 
and  are,  therefore,  (say  they,)  called  mansueta,  quasi 
manui  assueta.  But,  however  well  this  notion  may  be 
founded,  abstractedly  considered,  our  law  apprehends 
the  most  obvious  distinction  to  be  between  such  animals 
as  we  generally  see  tame,  and  seldom,  if  ever,  find 
wandering  at  large,  which  it  calls  animals  domitce 
naturce,  and  such  creatures  as  are  usually  found  at 
liberty,  which  are  therefore  supposed  to  be,  more 
emphatically,  ferce  naturce ;  though  it  may  happen 
that  the  latter  shall  be  sometimes  tamed  and  con- 
fined by  the  art  and  industry  of  man.  Instances  of 
these  are  deer  in  a  park,  hares  or  rabbits  in  an  inclosed 
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warren,  doves  in  a  dove-house,  pheasants  or  partridges 
in  a  mew,  hawks  that  are  fed  and  commanded  by  their 
owners,  fish  in  a  private  pond,  bees  when  liived,  and 
the  hke.  And  with  regard  to  bees,  in  particular,  it 
has  been  said  that,  though  a  swarm  hghts  upon  my 
tree,  I  have  no  more  property  in  them  till  I  have  hived 
them,  than  I  have  in  the  birds  which  make  their  nests 
therein  ;  and  therefore,  if  another  hives  them,  he  shall 
be  their  proprietor.  But  a  swarm  which  fly  from  and 
out  of  my  hive  are  mine,  so  long  as  I  can  keep  them 
in  sight  and  have  power  to  pursue  them  ;  and  in  these 
circumstances  no  one  else  is  entitled  to  take  them. 
But  it  has  also  been  said,  that  with  us  the  only  owner- 
ship in  bees  is  ratione  soli;  and  the  Caj'ta  de  Forestd, 
which  allowed  every  freeman  to  be  entitled  to  the 
honey  found  within  his  own  woods,  affords  some 
countenance  to  this  doctrine  :  that  a  qualified  property 
may  be  had  in  bees,  in  consideration  of  the  property 
of  the  soil  whereon  they  are  found  (see  Hannam  v. 
Mockett  (1824)  2  B.  &  C.  944). 

With  respect  to  all  animals  ferce  naturce,  they  are  no 
longer  the  property  of  a  man  than  while  they  continue 
in  his  keeping  or  actual  possession.  If  at  any  time 
they  regain  their  natural  liberty,  his  property  in  them 
instantly  ceases,  unless  indeed  they  have  the  animus 
revertendi— which  is  only  to  be  known  by  their  usual 
custom  of  returning— or  unless  instantly  pursued  by 
the  owner,  for  during  such  pursuit  his  property 
remains.  On  the  other  hand,  a  property  of  this 
description  is  protected,  while  it  lasts,  by  law ;  so  that 
an  action  for  damages  will  he  against  any  one  who 
detains  animals  ferce  naturce  from  the  owner  for  the 
time  being,  or  who  unlawfully  destroys  them.  And 
it  is  penal  to  steal  those  animals  ferce  naturce,  which, 
being  fit  for  food  or  for  the  service  of  man,  are  either 
tame  and  known  by  the  thief  to  be  so,  or  are  so  con- 
fined  that   the   owner   can   take   them    whenever   he 
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pleases.  And  although,  as  regards  animals  kept  only 
for  pleasure,  curiosity,  or  whim,  amongst  which  the 
Common  Law  classed  dogs  and  singing  birds,  no  pro- 
tection was  at  one  time  afforded  by  the  criminal  law  ; 
still  it  has  long  been  recognized  that  they  are  the 
subjects  of  a  property  protected  by  civil  remedies,  and 
by  modern  legislation,  the  protection  of  the  criminal 
law  is  now  given  to  property  in  all  species  of  confined 
animals.  And  it  appears,  that  hawks  were  peculiarly 
protected,  even  by  the  Common  Law. 

2.  A  qualified  property  in  animals  JercB  naturce  may 
arise  also  propter  impotentiam,  that  is  to  say,  on 
account  of  their  own  inability.  Thus,  when  hawks, 
herons,  or  other  birds  build  in  my  trees,  or  coneys  or 
other  creatures /ercB  naturce  make  their  nests  or  burrows 
in  my  land,  and  have  young  ones  there,  I  have  a 
qualified  property  in  those  young  ones  till  such  time 
as  they  can  fly  or  run  away  ;  and  then  my  property 
expires.  For,  in  these  cases,  the  law  vests  a  property 
in  the  owner  of  the  land  in  respect  of  the  young,  in 
the  same  manner  as  it  does  of  the  parents  if  reclaimed 
and  confined  ;  for  these  cannot,  through  weakness, 
any  more  than  the  others  through  restraint,  use  their 
natural  liberty,  and  forsake  him. 

3.  Lastly,  a  man  may  have  a  qualified  property  in 
animals  ferce  naturce,  propter  privilegium  ;  that  is,  he 
may  have  the  privilege  of  hunting,  taking,  and  killing 
them,  in  exclusion  of  other  persons.  Here  he  has  a 
transient  property  in  such  animals  (usually  called 
game),  so  long  as  they  continue  within  his  hberty  ; 
and  may  restrain  any  stranger  from  taking  them 
therein.  But  the  instant  they  depart  into  another 
liberty,  the  quahfied  property  of  the  prior  owner 
ceases  {Sutton  v.  Moody  [1697]  1  Ld.  Raym.  250). 

Passing  now  from  the  consideration  of  animals  ferce 
naturce,    to    the    consideration    of    personal    property 
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generally,    we    have   already  observed  (p.   502)   that 
chattels  personal  may  be  either  choses  in  possession, 
or  else  choses  in  action— &  distinction  which  is  attended 
with  certain  important  consequences  in  the  law.     Choses 
in  possession  are  those  chattels  of  which  a  man  has  the 
present  enjoyment.     It  is  not,  of  course,  necessary  for 
this  purpose  that  he  should  be  oivner  of  them  ;  for  the 
important  distinction  we  are  now  discussing  does  not 
turn  upon  ownership,  but  upon  possession.     Ownership, 
that  is,  the  legal  title  to  rights  of  property,  is  a  matter 
of  law,  and  may  be  appUed  equally  to  choses  in  posses- 
sion and  choses  in  action.     But  there  can  never,  by 
the  very  nature  of  things,  be  any  possession  of  a  chose 
in  action,  though  there  may,  for  statutory  purposes  at 
any  rate,  be '  order  and  disposition '  of  it.     Very  unfortu- 
nately, this  simple  distinction  between  possession,  i.e., 
de facto  control  of  a  material  object,  and  ownership,  i.e., 
the  legal  title  to  property,  has  been  sadly  obscured  by 
the  use  of  loose   and  incorrect  expressions,   such   as 
'  constructive  possession '  and  '  special  property.'      As 
the  distinction  is  important,  and  the  confusion  which 
has  hitherto  attended  it  great,  the  student  will  do  well 
to   consider  for   a   moment  the   subject   of   bailment, 
out  of  which  the  confusion  has  mainly  arisen. 

A  bailment  is  the  delivery  (or  transfer  of  possession) 
of  chattels  by  the  owner  thereof  to  another  person  for 
a  particular  purpose,  for  instance,  to  a  carrier  to  convey 
to  London,  or  to  an  innkeeper  to  secure  in  his  inn,  or 
the  hke.  Here  there  is  no  complete  property  for  all 
purposes  in  either  the  bailor  or  the  bailee.  For  the 
bailor  has  only  the  ownership  and  not  the  possession  ; 
and  the  bailee  has  only  the  possession,  not  ownership. 
But  all  systems  of  law  attach  certain  rights  to  the 
fact  of  possession  ;  for  the  simple  reason,  that  to  allow 
possession  to  be  disturbed,  without  giving  the  disturbed 
party  the  right  to  protect  himself  or  recover  compensa- 
tion for  the  disturbance,  is  simply  to  invite  that  violence 
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and  anarchy  which  it  is  the  first  aim  of  law  to  suppress. 
Therefore,  in  each  of  the  two  persons  we  have  described 
■ — the  bailor  and  the  bailee — there  exists  a  right  or 
rights,  though  of  a  different  kind  and  extent.  Unfor- 
tunately, it  has  been  the  practice  to  speak  of  the 
rights  of  the  bailee  as  '  special '  or  '  qualified  '  property, 
and  of  those  of  the  bailor  as  '  general '  property — a 
practice  which  has  had  the  inevitable  result  of  obscuring 
the  important  distinction  between  property  (or  owner- 
ship) and  possession. 

Similarly,  where  goods  are  acquired  by  finding, 
the  finder  has  possession  thereof,  defeasible,  it  is  true, 
upon  discovery  of  the  rightful  owner,  but  in  the  mean- 
time vaUd  against  the  rest  of  the  world  [Armorie  v. 
Delamirie  (1722)  Str.  505) — subject  in  the  case  of 
treasure-trove,  to  the  superior  title  of  the  Crown,  and, 
in  the  case  of  chattels  which  (although  not  treasure- 
trove)  are  found  buried  in  the  land  of  another,  to  the  title 
of  the  owner  of  the  soil  {S.  S.  Water  Go.  v.  Sharman 
[1896]  2  Q.  B.  44).  On  the  other  hand,  a  servant 
who  has  the  care  of  his  master's  goods — as  a  butler  of 
plate,  a  shepherd  of  sheep,  and  the  fike— has  not  any 
possession  thereof,  but  only  a  mere  charge  or  oversight 
(commonly  called  '  custody  ')  of  the  goods  ;  for,  so  long 
at  least  as  he  continues  to  serve  his  master,  the  goods 
are  really  under  the  latter's  control.  So,  too,  where 
plate  or  the  like  articles  are  set  before  guests  at  an 
inn,  or  in  a  private  house,  for  their  use,  they  are  not 
deemed  to  have  any  possession  of  such  things  ;  "  for 
"it  is  no  bailment,  but  a  special  use  to  a  special 
purpose."  And  when  goods  are  distrained  for  rent,  no 
possession  is  acquired  in  them  by  the  party  distraining 
or  seizing.  They  remain  in  custodid  legis,  until  sold 
or  otherwise  lawfully  disposed  of  ;  and,  in  the  mean- 
time, the  possession  of  the  original  owner  remains  in 
him  unaltered.  But,  if  goods  be  taken  in  execution, 
the  sheriff  or  other  officer  executing  the  process  has 
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possession  of  them  during  the  interval  between  the 
seizure  and  the  actual  sale  ;  though  the  property 
remains  in  the  debtor. 

With  regard  to  choses  in  action,  these  are  things  of 
which  a  man  has  not  the  possession,  but  merely  a  right 
or  rights  which  are  enforceable  by  action  (or  similar 
legal  proceeding)  alone,  unlike  the  rights  of  the 
possessor,  which  can  be  enforced,  at  any  rate  in  the 
case  of  moveables,  by  seizure  or  taking,  with  force, 
if  necessary  (Blades  v.  Higgs  (1S65)  11  H.  L.  C.  621). 
The  simplest  illustration  is  that  of  an  ordinary  debt  as 
contrasted  with  a  specific  chattel.  If  I  see  my  watch 
Ijdng  on  A.'s  table,  I  can  seize  it,  by  force  if  necessary  ; 
unless,  of  course,  I  have  hired  it  to  A.  for  a  period  not 
yet  expired,  or  in  some  way  converted  my  ownership 
into  a  mere  chose  in  action.  But,  even  if  A.  admittedly 
owes  me  £5,  I  may  not  seize,  even  peacefully,  £5 
belonging  to  A.  which  I  see  on  A.'s  table  ;  if  I  do,  I 
shall  run  a  serious  risk  of  being  convicted  as  a  thief. 
For  what  I  have  in  this  case,  is  merely  a  right  that  A. 
shall  pay  me  £5,  not  any  specific  chattel  ;  and  this 
right  can  only  be  enforced  by  legal  proceedings. 

This  was,  undoubtedly,  the  origin  of  the  distinction 
between  choses  in  possession  and  in  action  ;  but  the 
latter  conception  has  been  found  most  useful  to  cover 
also  many  of  the  various  and  valuable  kinds  of  property 
produced  by  the  later  developments  of  commerce  and 
industry,  such  as  stocks,  shares,  patents,  and  the  Uke. 
These  are,  by  their  very  nature,  incapable  of  being 
the  subjects  of  possession,  and  are,  therefore,  unsuitable 
for  inclusion  in  the  old  law  of  chattels  corporeal,  such 
as  the  rules  about  entry,  trespass,  theft,  and  the  Uke. 
But  they  have  the  common  feature,  that  they  can  all 
be  enforced,  as  will  hereafter  appear  (Chap.  XXXI), 
by  appropriate  legal  procedure  ;  and  so  they  are 
conveniently  classed  under  the  head  of  choses  in 
action. 
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Reserving  for  the  present  the  special  rules  of  law 
applicable  to  choses  in  possession  and  choses  in  action 
respectively,  we  will  next  point  out  a  few  respects  in 
which  these  kinds  of  property  resemble  one  another, 
and  resemble  or  differ  from  the  rules  affecting  property 
in  land,  the  subject  of  Part  I.  of  this  Book.  Thus  we 
shall  avoid  considerable  repetition. 

In  the  first  place,  then,  there  cannot  be  an  estate 
tail  in  chattels  personal  either  at  law  or  in  equity  ;  and, 
therefore,  if  they  be  given  by  deed  or  will  to  A.  and  the 
heirs  of  his  body,  the  total  property  is  vested  in  A. 
and  the  remainders  over  take  no  effect  {Seale  v.  Seale 
(1715)  1  P.  Wms.  290).  This  rule  applies  also  to  the 
case  of  leaseholds  so  limited  ;  for,  by  the  doctrine  of 
our  law,  any  leasehold  is  less  than  an  estate  tail, 
and  the  greater  cannot  be  created  out  of  the  less. 
And,  in  the  case  of  a  personal  annuity  granted  in  fee  by 
the  Crown  out  of  certain  colonial  duties,  it  was  held 
that  this  was  not  real  estate,  and  therefore  not  entail- 
able, and  that  a  settlement  of  the  annuity  upon  A.  and 
the  heirs  of  her  body  gave  a  fee  simple  conditional  at 
the  common  law  {E.  of  Stafford  v.  Buckley  (1751) 
2  Ves.  Sen.  171).  But  annuities  of  this  kind  do  not 
commonly  occur  at   the  present  day. 

In  the  second  place,  by  the  rules  of  the  ancient 
Common  Law  there  could  be  no  future  property  in 
chattels  personal  created  so  as  to  take  effect  in 
expectancy  ;  because,  owing  to  their  being  things 
transitory,  and  by  many  accidents  subject  to  be  lost, 
destroyed,  or  otherwise  impaired,  and  the  exigencies  of 
trade  requiring  also  a  frequent  circulation  thereof,  it 
would  have  occasioned  perpetual  suits  and  quarrels,  if 
such  limitations  in  remainder  were  generally  tolerated 
or  allowed.  But  yet  in  last  wills  and  testaments, 
such  Urnitations  of  personal  goods  and  chattels,  in  re- 
mainder after  a  bequest  for  life,  were  early  permitted. 
Originally  this  indulgence  was  only  shown  when  merely 
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the  use  of  the  goods,  and  not  the  goods  themselves,  was 
given  to  the  first  legatee  ;  the  property  being  supposed 
to  continue  all  the  time  in  the  executor  of  the  testator. 
But  now  these  distinctions  are  disregarded  in  the  case 
of  vnlls  ;  for  if  a  man  by  will  Umits  his  books,  furni- 
ture, or  other  chattels  to  A.  for  life,  with  remainder 
over  to  B.,  this  remainder  is  good— if  not  as  a  remainder 
strictly  so  called,  at  all  events  as  an  executory  interest, 
which  for  this  purpose  is  the  same  thing.  The  only 
exception  to  this  rule  is  the  case  of  things  quae  ipso 
usu  consumuntur  ;  a  gift  of  which  to  a  person  for  life, 
if  specific,  will  vest  in  him  the  absolute  ownership, 
unless  such  things  are  given  as  part  of  a  stock  in  trade, 
in  which  case  the  life  owner  is  required  to  make  good 
the  wastage  which  occurs  by  user,  either  by  breeding 
or  purchase  of  new  stock  [Re  Poivell  [1921]  1  Ch.  178). 

It  seems,  however,  that,  even  at  the  present  day, 
successive  legal  interests  in  chattels  cannot  be  created 
inter  vivos  ;  and,  even  in  the  case  of  dispositions  by 
will,  it  would  be  extremely  imprudent  to  give  a  legal 
interest  to  the  first  taker,  whereby  the  chattels  would 
be  put  at  his  mercy,  to  the  prejudice  of  those  whom  the 
testator  meant  to  take  after  him.  For  this  reason  it  is 
the  practice  in  settlements,  whether  made  inter  vivos 
or  by  will,  to  vest  the  whole  ownership  in  trustees, 
who  hold  the  property  upon  trust  for  successive 
beneficiaries,  for  such  interests  as  the  settlor  may 
choose  to  give.  For  there  has  never  been  any  doubt 
that,  in  equity,  limited  interests  in  chattels  can  be 
created,  as  effectually  as  in  the  case  of  land  ;  except, 
as  already  stated,  that  they  cannot  be  held  for  an 
estate  tail.  Thus  stocks,  shares,  and  other  choses  in 
action,  as  well  as,  more  rarely,  choses  in  possession, 
such  as  jewellery  and  articles  of  vertu,  are  frequently 
assigned  to  trustees  by  way  of  settlement  on  marriage 
or  otherwise. 

Personal  chattels,  however,  cannot  by  any  method 
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be  rendered  inalienable  beyond  the  period  prescribed 
by  the  Rule  against  Perpetuities,  which  applies  (as  we 
shall  hereafter  see)  to  limitations  of  interests  in  pure 
personalty  as  well  as  to  interests  in  land.  They  also 
fall,  equally  with  real  estate,  within  the  provisions 
of  the  Accumulations  Act,  1800  (commonly  known  as 
the  Thellusson  Act),  and  the  Accumulations  Act,  1892  ; 
the  general  effect  of  which  two  Acts  is  to  invalidate 
all  directions,  whether  by  will  or  other  instrument,  for 
the  accumulation  of  the  annual  produce  of  property 
for  any  longer  time  than  one  of  the  alternative  periods 
specified  in  the  Acts.  But  the  rule  that  a  limitation 
of  an  interest  to  the  issue  of  an  unborn  person  cannot 
be  validly  made,  if  in  the  same  instrument  a  hmitation 
of  a  life  interest  in  the  same  property  is  previously 
made  to  that  person,  has  no  application  to  hmitations 
of  personal  property  ;  for  the  very  reason  that  no  true 
estate  tail  can  be  created  in  the  latter  (Re  Bowles 
[1902]  2  Ch.  650). 

Thirdly,  as  to  the  number  of  owners.  Things  per- 
sonal, as  well  as  things  real,  may  belong  to  their 
owners,  not  only  in  severalty,  but  also  in  joint  tenancy, 
or  as  tenants  in  common.  They  cannot,  however,  be 
vested  in  co-parcenary  ;  because  the  beneficial  interest 
in  them  does  not  descend  from  ancestor  to  heir, 
which  is  necessary  to  constitute  co-parceners.  If 
a  horse  or  other  personal  chattel  be  given  to  two  or 
more  absolutely,  they  are  joint  tenants  thereof  ;  and, 
unless  the  joint  tenancy  be  severed,  the  same  doctrine 
of  survivorship  takes  place  as  in  estates  in  lands  and 
tenements.  In  like  manner,  if  the  joint  tenancy 
be  severed,  as  by  either  of  them  selhng  his  share,  the 
purchaser  and  the  remaining  part-owner  become 
tenants  in  common,  without  any  jus  accrescendi  or 
survivorship  [Be  Wilks  [1891]  3  Ch.  59).  So,  also,  if  a 
patent  be  given  by  will  to  two  or  more,  equally  to  he 
divided  between  them,   this  makes  them  tenants  in 


CHAP.    XXVII. — THINGS    PERSONAL,    ETC.  513 

common  ;  just  as,  we  have  formerly  seen  (pp.  137-138), 
such  words  would  have  done  in  regard  to  a  devise  of 
real  estate.  It  is,  however,  well  established,  that 
chattels  and  other  kinds  of  personal  property,  as  well 
as  real  property,  belonging  to  several  persons  carrying 
on  business  in  partnership,  are  to  be  considered,  in 
Equity,  as  common,  and  not  as  joint  property ;  and 
there  is  no  survivorship  therein,  so  far  as  the  beneficial 
interest  is  concerned.  This  principle  is  expressed  in 
the  maxim  :  Jus  accrescendi  inter  mercatores  locum  non 
habet.  But,  so  far  as  the  legal  ownership  is  concerned, 
partners  may  be  joint  tenants  of  the  partnership 
property  ;  and,  in  such  a  case,  the  survivor  or  his 
representative  can  pass  the  legal  ownership,  and,  if  the 
conveyance  is  made  in  due  exercise  of  his  powers, 
or  is  made  to  an  innocent  purchaser  for  value,  can 
give  a  good  title.  Curiously  enough,  there  appears  to 
be  no  process  by  which  one  co-owner  of  pure  personalty 
can  compel  a  partition  against  the  wishes  of  his 
co-owners. 

As  in  the  case  of  estates  in  fee  simple  (pp.  52-53) 
any  attempt  to  Umit  the  power  of  ahenation  of 
personalty  (except  in  the  few  cases  of  the  limited 
interests  above  described)  is  futile,  and  will  be  treated 
by  the  Courts  as  a  nullity  {Dugdale  v.  Dugdale  (1888) 
38  Ch.  D.  176).  The  single  exception  of  importance 
from  the  rule  that  an  absolute  owner  of  pure  personalty 
cannot  be  restrained  from  ahenation,  is,  of  course,  the 
married  woman,  whose  separate  property  (capital  as 
well  as  income)  may  '  be  restrained  from  anticipation  ' 
(pp.  317-318).  Even  here,  however,  the  Court  has, 
for  various  purposes,  which  will  be  found  explained 
in  their  proper  place,  the  right  to  remove  such  restraint ; 
and  it  only  operates  strictly  while  the  woman  remains 
married.  At  any  time  at  which  she  happens  to  be 
without  a  husband,  the  restraint  automatically 
vanishes. 

S.C. — VOL.  II.  2  L 
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But  the  law  of  pure  personalty  differs  from  the  law 
of  property  in  land  in  the  very  important  rule,  that, 
unlike  the  case  of  land,  no  fetter  on  the  user  or  terms 
of  ahenation  of  a  chattel  personal  (whether  in  possession 
or  in  action)  can  ever  be  imposed  by  act  of  the 
parties  {Taddy  v.  Sterioiis  [1904]  1  Ch.  358),  except 
in  the  case  of  monopoly  articles.  In  the  latter  case, 
inasmuch  as  any  sale  or  use  of  the  monopoly  articles  is, 
'prima  facie,  a  breach  of  the  monopoly,  only  justifiable 
by  licence  (express  or  impUed),  it  is  possible  for  the 
owner,  in  granting  such  licences,  to  impose  his  own 
conditions,  which  may  include,  for  example,  a  stipula- 
tion that  the  articles  manufactured  under  the  Hcence 
shall  not  be  sold  below  a  given  price  ;  and  any  one  who 
knowingly  violates  such  a  stipulation,  will  be  liable 
to  an  action  [National  Phonograph  Co.  v.  Menck  [1911] 
A.  C.  336).  Whether  a  similar  violation  by  a  person 
who  did  not  know  of  the  restriction  would  be  actionable, 
is  more  doubtful ;  but,  on  principle,  there  seems  to 
be  no  reason  why  it  should  not  [Badische  Anilin 
Fabrik  v.  Isler  [1906]  1  Ch.,  at  p.  611).  It  is,  perhaps, 
advisable  to  point  out  that,  apart  from  regulations 
against  '  profiteering,'  there  is  nothing  to  prevent  A., 
in  selling  any  goods  to  B.,  stipulating  with  B.  that 
he,  B.,  shall  not  sell  them  below  a  certain  price,  and 
enforcing  such  stipulation  by  action  of  contract 
against  B.  But  such  a  stipulation  will  not  bind  in 
rem,  i.e.,  against  third  parties;  still  less  will  it  make 
a  sale  by  B.  to  a  third  party  void. 

Finally,  it  is  well  to  remember  an  old  distinction 
between  property  in  land  and  property  in  chattels 
which,  though  it  has  now  largely  disappeared,  is  of 
great  historical  importance,  and  is,  indeed,  the  basis 
of  the  distinction  between  real  and  personal  property. 
From  a  very  early  period  (perhaps  even  from  the 
earhest  days)  of  the  Common  Law,  property  in  land 
could  be  recovered  re,  or  specifically,  i.e.,  if  a  landowner 
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were  dispossessed,  he  could  recover  possession  of  the 
very  land  itself,  by  assise  or  other  appropriate  real 
action.  For  centiu-ies  this  jealously  guarded  remedy 
was  open  only  to  the  freeholder  in  the  King's  Courts 
and  to  the  copyholder  in  the  manorial  courts. 
Gradually,  as  we  have  seen  (p.  44),  it  was  extended, 
by  a  curious  fiction,  to  estates  for  years,  which,  by 
action  of  Ejectment,  could  then  also  be  recovered  re, 
or  specifically  ;  though  it  was  by  then  too  late  to 
include  them  in  the  category  of  Things  Real,  or  Real 
Property. 

But  not  until  a  comparatively  late  period  in  EngUsli 
legal  history  was  there  any  parallel  movement  in  the 
case  of  chattels  personal,  at  any  rate  in  the  Common 
Law  Coiu'ts.  In  those  Courts,  the  only  remedy  for 
injury  to,  or  deprivation  of,  chattels  personal,  was  a 
personal  action  for  damages,  e.g..  Trespass,  Conversion, 
Trover,  or  the  Uke  (Vol.  III.,  Chap.  XXL),  against  the 
wrongdoer.  There  was  no  direct  claim  to  recover  the 
chattel  itself  ;  and  so  chattels  moveable  acquired  the 
name  of  Things  Personal,  i.e..  things  for  the  loss  of  which 
the  only  remedy  was  a  personal  action  for  damages. 
And,  though  Equity  intervened,  partly  by  its  decree  for 
specific  performance  where  there  had  been  an  actual  con- 
tract to  handover  a  moveable,  partly,  and  independently 
of  contract,  where  there  was  a  special  and  peculiar 
claim  [Pusey  v.  Pusey  (1684)  1  Vern.  273),  yet  these 
occasional  interferences  were  insufficient  to  change 
the  character  of  chattels  or  moveables  in  the  e3^e  of 
the  law,  as  was  also  the  mysterious,  but  extremely 
interesting,  action  of  Replevin.  Nay,  even  in  the  one 
Common  Law  action,  viz.,  Detinue,  in  which  something 
Hke  an  order  for  return  of  a  chattel  could  be  issued, 
this  privilege  was  rendered  nugatory,  until  the  passing 
of  the  Common  Law  Procedure  Act,  1854,  by  the 
(to  us)  absurd  rule,  that  the  unsuccessful  defendant 
in  an  action  of  Detinue  could  always  pay  the  value 
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of  the  chattel  instead  of  giving  it  up,  and  thus  become 
its  lawful  owner.  But  now  by  virtue  of  Order  XLVIII. 
of  the  Rules  of  the  Supreme  Court,  the  successful 
plaintiff  in  an  action  to  recover  possession  of  moveables 
may  obtain  a  writ  of  delivery  to  put  him  in  possession 
of  them.  Still,  the  old  rule  has  left  deep  marks  on 
our  law. 


NOTE  ON  AUTHORITIES. 

[The  law  on  the  subject  of  this  chapter  ivill  he  found  summarized 
in  the  "  Digest  of  English  Civil  Law,"  pp.  927-935.  Useful  text- 
books on  the  Lcnv  of  Personal  Property  are  those  of  Williams,  and 
of  Good  eve. 1 
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CHAPTER  XXVIII. 

TITLE   TO   CHATTELS   CORPOREAL — AND   FIRST  TITLE   BY 
OCCUPANCY. 


We  shall  now  proceed  to  consider  the  title  to  chattels 
corporeal,  or  the  various  means  of  acquiring  and  of 
losing  such  property  as  may  be  had  therein.  Both  of 
these  considerations  of  gain  and  loss  shall  be  blended 
together  in  one  and  the  same  view,  as  was  done  in  our 
observations  upon  real  property  ;  since  it  is,  for  the 
most  part,  impossible  to  contemplate  the  one  without 
contemplating  the  other  also.  There  are  five  modes  of 
making  title  to  chattels  corporeal,^ or  choses  in  posses- 
sion, which  we  shall  have  occasion  to  consider ;  and 
these  are  : — 

1.  Occupancy  ; 

2.  Dehvery  ; 

3.  Contract  (or  Sale)  ; 

4.  Assignment  (or  Deed)  ; 

5.  Intestate  Succession  ; 

besides  two  other  titles,  viz..  Bankruptcy  and  Will, 
which  are  applicable  alike  to  all  kinds  of  property,  and 
will,  therefore,  be  dealt  with  in  Part  III.  of  this  Book. 

I.  And,  first,  the  title  by  Occupancy — or,  as  it  might 
perhaps  more  usefully  be  put,  taking  of  possession. 

Possession,  as  has  been  previously  remarked,  is  the 
physical  control  of  a  material  object.  The  idea  is 
really  very  simple,  and,  in  English  Law,  in  spite  of  the 
looseness  of  the  language  which  has  been  used  about  it, 
is,  happily,  free  from  the  nice  distinctions  which  have 
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been  imported  into  the  idea  in  other  systems.  In 
English  Law,  a  man  who  can  physically  control  the 
disposition  of  a  material  object,  is  the  possessor  of  it, 
with,  as  has  been  before  remarked,  the  single  excep- 
tion of  a  servant,  who,  in  respect  of  goods  entrusted 
to  him  by  his  master,  has  only  custody,  not  possession, 
at  least  until  he  has  shown  an  evident  intention  to 
treat  the  thing  as  Ms  own.  It  was  precisely  this  rule 
which,  as  will  be  seen  in  Book  IV.,  renders  it  possible, 
despite  the  other  rule,  that  every  larceny,  or  theft, 
imphes  a  trespass,  or  breach  of  possession,  to  prose- 
cute for  larceny  a  servant  who  made  away  with  goods 
entrusted  to  him  by  his  master ;  whereas,  on  the  other 
hand,  it  prevented  him  being  prosecuted  for  larceny 
for  misappropriating  goods  handed  to  him  by  a  third 
person  for  his  master,  until,  in  the  sixteenth  century, 
the  offence  of  emhezzleinent  v.as  invented.  But  two 
misconceptions  have  arisen  which  have  considerably 
embarrassed  students  attempting  to  understand  the 
nature  of  possession. 

The  first  is  :  that  possession  necessarily  impHes 
actual  contact  with  the  thing  possessed,  by  the  body 
of  the  possessor.  No  doubt,  the  original  notion  of 
possession  was  based  on  sucli  a  contact.  The  thing 
which  a  man  grasped,  or  sat  on,  or  stood  on,  at  most, 
the  thing  which  he  could  reach  by  stretching  out  his 
hand,  was  alone  deemed  to  be  in  a  man's  possession. 
But,  as  the  progress  of  invention  enabled  a  man  to 
control  objects  beyond  the  reach  of  his  body,  e.g., 
by  locking  them  up  in  a  warehouse  or  chest,  so  the 
notion  of  possession  expanded  in  a  corresponding  way  ; 
until,  now,  not  only  such  goods,  but  goods  in  the  hands 
of  a  warehouseman  or  shipmaster,  who  claims  no  title 
to  them,  and  is  j)repared  to  give  them  up  at  once  on 
demand  by  the  holder  of  a  warrant  or  bill  of  lading, 
are  deemed  to  be  in  the  possession  of  such  holder, 
at  least  until  the  actual  custodian  has  manifested,  by 
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overt  act,  an  intention  of  claiming  them  as  his  own. 
And,  probably,  the  same  process  of  reasoning  would 
entitle  a  man  to  claim  possession  of  a  very  distant 
object,  e.g.,  a  torpedo  or  balloon  which  he  could  and 
did,  in  fact,  control  by  means  of  electricity.  Such 
remote  possession  is  often,  but  most  unhappily, 
described  as  '  constructive  possession.'  A  much 
better  name  for  it  is  :  possession  longi  manu. 

The  second  misconception  is  :  that  a  possessor  must 
necessarily  be  a  lawful  possessor.  A  moment's  thought 
will  show  the  error  of  this  view.  Possession  being 
a  state  of  fact,  it  almost  inevitably  follows,  that  it 
may  sometimes  be,  indeed  frequently  is,  unlawful. 
Even  a  thief  has  possession  of  the  article  which  he 
has  just  stolen  [Mason  v.  Lickharrow  (1790)  1  H.  Bl., 
at  p.  360)  and  is  legally  entitled  to  use  the  various 
legal  remedies  given  for  the  protection  of  a  possessor, 
though,  for  practical  reasons,  it  is  unusual  for  him  to 
employ  them,  or  to  court  the  publicity  involved  in 
legal  proceedings.  But,  for  example,  a  carrier,  though 
known  not  to  be  the  owner  of  the  article  carried,  may 
recover  the  full  value  of  it  in  an  action  against  a  mere 
wrong-doer  who  has  caused  its  destruction  [The 
Winkfield  [1902]  P.  42);  and  the  wrong-doer  cannot 
set  up  against  him  the  superior  title  of  the  owner, 
or,  as  it  is  called,  the  jus  tertii. 

With  these  prehminary  observations,  we  return  to 
title  by  occupancy,  or  taking  of  possession,  which 
may  occur  in  the  following  cases  : 

1.  Thus,  in  the  first  place,  it  was  formerly  said,  that 
anybody  may  seize  to  his  own  use  such  goods  as  belong 
to  an  ahen  enemy ;  for  such  enemies,  not  being 
looked  upon  as  members  of  our  society,  are  not 
entitled,  during  their  state  of  enmity,  to  the  benefit 
or  protection  of  our  laws.  This  doctrine  is,  however, 
in  modern  times,  restrained,  as  regards  seizures  on  the 
high  seas,  to  such  captors  as  are  authorized  by  the 
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public  authority  of  the  Crown.  The  Declaration  of 
Paris,  of  1856,  to  which  Great  Britain  was  a  party,  has 
further  limited  the  possibihty  of  a  valid  capture  at  sea, 
by  abolishing  privateering,  i.e.,  the  practice  of  autho- 
rizing private  persons  to  make  captures.  Moreover, 
enemies'  goods  carried  in  neutral  ships  are  thereby 
protected  from  capture,  except  in  cases  of  contraband 
and  blockade-running. 

As  regards  inland  seizures,  the  right  of  capture 
is  hmited  to  such  goods  as  are  brought  into  this 
country  by  an  alien  enemy,  after  declaration  of  war, 
without  a  safe-conduct  or  passport.  And  therefore 
it  has  been  held,  that  where  a  foreigner  is  resident  in 
England,  and  afterwards  a  war  breaks  out  between 
his  country  and  ours,  his  goods  are  not  liable  to  be 
seized  ;  and,  indeed,  it  is  very  doubtful  now,  whether 
the  somewhat  barbarous  doctrine  v/hich  made  all 
enemy  property,  pubhc  and  private,  res  nullius,  is 
now  a  part  of  EngHsh  Law,  at  least  so  far  as  private 
property  and  seizure  by  private  persons  are  concerned 
{Hugh  Stevenson  d-  Sons  v.  Aktien-Gesellschaft  [191 8J 
A.  C.  239).  But,  where  the  circumstances  of  the  case 
render  the  capture  from  an  enemy  legal,  the  title  by 
capture,  i.e.,  by  occupancy,  is  good  ;  and  so  good  in 
fact,  that,  by  our  more  antient  law,  such  title  would 
sometimes  have  prevailed,  even  against  the  claim  of 
the  former  British  owner,  from  whom  the  goods  had 
been  previously  taken  by  the  same  enemy.  For  the 
law  of  this  country  in  such  a  case  was,  that  goods  and 
chattels  so  recaptured  became  vested  in  the  recaptor, 
unless  the  recapture  was  on  the  same  day  as  the  first 
capture,  and  the  owner  before  sunset  put  in  his 
claim  to  them — a  doctrine  agreeable  also  to  the  Law 
of  Nations,  as  understood  in  the  time  of  Grotius. 

But  the  law  of  recapture  at  sea  was  much  modified 
after  the  time  of  Grotius  ;  and  the  later  authorities 
required,  that,  before  the  goods  became  the  property 
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of  the  captor,  they  must  have  been  brought  into  port, 
and  have  continued  a  night  infra  prcesidia,  in  a  place  of 
safe  custody,  and,  further,  that,  in  order  to  vest  such 
property  in  the  captor,  so  as  to  bar  the  title  of  the 
former  owner  thereto,  the  vessel  must  have  been  con- 
demned as  prize  by  legal  sentence.     As  regards  ships 
or  goods  belonging  to  British  subjects,  according  to 
the  present  law,  now  embodied  in  the  Naval  Prize 
Act,  1864,  whatever  period  of  time  may  have  intervened 
between  the  capture  and  any  such  claim,  and  whether 
sentence  of  condemnation  of    the    vessel    has    been 
obtained  or  not,  the  goods  must  in  all  cases  be  restored 
to  the  former  owners  on  payment  of  prize  salvage  (not 
exceeding   one   eighth   or,   in   exceptional   cases,    one 
fourth  of  the  value),  as  may  be  agreed  between  the 
parties  or  awarded  by  the  Prize  Court ;  except  that 
the  rule  of  restitution  does  not  apply  to  ships  which 
after  capture  have  been  employed  in  the  public  mihtary 
service  of  the  enemy.     And  the  benefit  of  the  Enghsh 
rule  has  in  practice  been  given  to  alhes  by  the  Enghsh 
Courts  ;  unless  the  alHed  country  appKes  a  less  hberal 
rule  in  regard  to  British  vessels. 

On  the  other  hand,  as  regards  captui'es  from  the 
enemy  (that  is  to  say,  from  ahen  owners  being  enemies), 
goods  so  captured  are  called  naval  prize  of  war  ;  and 
the  title  thereto  and  the  distribution  of  such  goods 
are  now  regulated  by  the  Naval  Prize  Act,  1864, 
under  which  all  questions  are  referred  to  the  juris- 
diction of  the  Prize  Courts.  This  jurisdiction  is  now 
ordinarily  exercised  by  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  may  (in  certain  cases)  be 
exercised  by  the  Colonial  Courts  of  Admiralty. 

2.  Again,  with  regard  to  animals  feroe  iiatura?,  all 
mankind  had  an  original  natural  right  to  pursue  and 
take  any  fowl  of  the  air,  any  fish  of  the  sea,  and  any 
beast  of  the  field  ;  and  this  right  still  continues  in 
every  individual,  except  so  far  as  it  has  been  restrained 
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by  the  laws  of  the  country.  By  the  law  of  England, 
accordingly,  all  persons  may,  generally  speaking,  on 
their  own  lands,  or  on  the  high  seas,  exercise  this 
right  ;  though  it  was  formerly  the  exclusive  right  of  the 
monarch  to  take  certain  royal  fish,  such  as  the  whale 
and  sturgeon.  Animals  so  captured  by  a  private 
individual  become,  subject  to  the  conditions  already 
mentioned,  his  qualified  property,  or,  if  dead,  his 
absolute  property  ;  so  that  to  steal  them,  or  otherwise 
invade  his  property  therein,  is,  according  to  the  nature 
of  the  case,  sometimes  a  criminal  offence,  sometimes 
a  civil  injury.  But  the  right  to  take  animals  /erce 
naturce.  is  subject  to  many  arbitrary  restrictions  and 
regulations  imposed  by  the  legislature,  such  as  the 
restrictions  and  regulations  contained  in  the  Game 
Laws,  and  the  statutes  severally  passed  for  the  pro- 
tection of  sea  birds  and  certain  other  wild  birds,  of 
sand  grouse,  and  of  fresh-water  fish,  and  shell  fish 
generally.  Inasmuch  as  the  law  of  fisheries  is  too 
full  of  detail  to  be  suitable  for  discussion  in  this  work, 
we  wiU  here  only  discuss  the  laws  relative  to  game. 

The  Game  Laws  were,  in  early  times,  very  strin- 
gent ;  being  based  on  the  assumption  that  no  one  had 
a  right  to  kill  game,  even  on  his  own  land,  without 
royal  permission,  express  or  implied.  And,  though 
the  alleged  monopoly  of  the  Crown  was  gradually 
broken  down,  yet,  even  as  late  as  the  reign  of  Charles 
the  Second,  none  were  permitted  to  take  or  sell  game 
unless  duly  quahfied  in  respect  of  property ;  the 
ordinary  quahfication,  as  imposed  by  the  Qualification 
Act,  1671,  being  the  ownership  of  lands  or  tenements 
in  possession,  for  an  estate  of  inheritance  of  the  yearly 
value  of  lOOZ.,  or  an  ownership  for  life,  or  for  ninety- 
nine  years  or  upwards,  of  lands  of  the  yearly  value  of 
150Z.  This  quahfication  was  originally  imposed  chiefly 
for  the  preservation  of  the  different  species  of  game. 

The  Game  Act,  1831,  repealed  the  Quahfication  Act 
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of  Charles  the  Second's  reign,  and  provided,  in  sub- 
stance, that,  subject  to  contract  and  other  special 
rights,  the  right  to  Idll  game  upon  any  land  should  be 
vested  ratione  soli  in  the  occupants  of  such  land.  But, 
by  the  same  Act,  as  amended  by  the  Game  Licences 
Act,  1860,  all  persons  killing,  taking,  or  pursuing  game, 
are  required  to  take  out  a  yearly  excise  licence,  which 
stands  in  the  place  of  the  former  '  game  certificate  '  ; 
and  persons  who  (having  no  such  licence)  deal  in 
game,  are  required  to  take  out  an  excise  licence  for 
this  latter  purpose. 

There  are  also  many  penal  provisions,  intended  for 
the  better  preservation  of  game,  and  for  the  protec- 
tion of  landowners  against  poaching  (whether  by  night 
or  otherwise),  and  generally  against  unlawful  trespasses 
in  pursuit  of  game. 

In  the  Game  Act,  1831,  '  game  '  is  defined  generally 
as  including  hares,  pheasants,  partridges,  grouse,  heath 
or  moor  game,  black  game,  and  bustards  ;  though 
the  Game  Licences  Act,  1860,  and  the  Poaching 
Prevention  Act,  1862,  are  also  directed  to  deer,  wood- 
cock, snipe,  quail,  landrail,  and  rabbits.  As  regards 
hares  and  rabbits,  special  provisions  relative  thereto 
are  contained  in  the  Hares  Act,  1848,  and  the  Game 
Licences  Act,  1860.  The  short  effect  of  these  Acts  is, 
that,  in  the  absence  of  special  agreement  to  the  contrary, 
any  occupier  of  inclosed  lands  (or  any  owner  thereof 
with  the  right  of  kilhng  game  thereon)  may  kill  hares 
on  such  land  without  an  excise  Hcence  ;  and  any  one 
may  pursue  hares  with  greyhounds,  beagles,  or  other 
hounds  without  an  excise  Hcence,  subject  of  course 
to  any  question  of  trespass.  And  no  licence  need  be 
obtained  by  one  who  is  merely  assisting  another  in 
the  pursuit  of  game  which  his  employer  is  duly  licensed 
to  kill. 

By  the  Ground  Game  Act,  1880,  as  amended  by 
subsequent  statutes,  the  right  of  the  occupier,  which 
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includes  an  owner  occupying  his  own  land,  to  kill 
hares  and  rabbits,  concurrently  with  the  landowner  or 
other  person  entitled  under  him  to  such  game,  is  made 
a  right  inseparable  from  his  occupation  ;  and  he  cannot 
contract  himself  out  of  this  concurrent  right.  But 
he  may  let  his  ordinary  rights  (not  arising  under  the 
Act)  to  any  third  party  ;  and  a  reservation  of  the 
exclusive  right  of  sporting  to  the  landlord  is  sever- 
able, so  that,  though  void  as  to  the  ground  game,  it 
will  be  good  as  to  winged  game  (Stanton  v.  Brown 
[19003  1  Q.  B.  671). 

The  various  provisions  of  the  Game  Acts,  the 
general  effect  of  which  has  been  in  part  above  stated, 
do  not  interfere  in  any  way  with  the  rights  of  forest, 
park,  chase,  or  warren  (pp.  220-224) ;  but  it  must  be 
remembered  that  such  persons  as  may  lawfully  hunt, 
fish,  or  fowl,  ratione  privilegii,  have  (as  has  been  said) 
only  a  quaUfied  property  in  such  animals.  Thus,  if  a 
man  starts  any  such  bird  or  beast  on  his  own  ground, 
and  follows  it  into  another's  and  kills  it  there,  the 
property  remains  in  himseK.  But  if,  being  a  trespasser, 
he  starts  it  on  another  man's  land,  and  kills  it  there, 
the  property  belongs  to  him  in  whose  ground  it  is  killed 
{Sutton  V.  Moody  (1697)  Ld.  Raym.  251);  and  this, 
even  though  the  trespasser  may  have  sold  the  dead 
game  to  a  third  person  {Blades  v.  Higgs  (1866)  11  H. 
L.  C.  621).  And,  again,  if  a  stranger  start  game  in 
one  man's  chase  or  free  warren,  and  hunt  it  into 
another's  hberty,  the  property  continues  in  the  owner 
of  the  chase  or  warren.  But  if  a  trespasser  starts  game 
on  the  land  of  A.,  whose  right  is  ratione  soli  only  and 
not  ratione  privilegii,  and  kills  it  upon  the  land  of  B., 
the  property  is  in  the  trespasser,  and  not  in  either  A. 
or  B.  ;  because  the  ordinary  right  to  kill  ratione  soli 
does  not  confer  projoerty  in  the  animals  over  whom  it 
may  be  exercised.  These  distinctions  seem  to  show 
that  although  in  general  property  is  acquired  by 
occupancy,  yet  the  title  by  occupancy  cannot  prevail 
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against  the  better  claim  either  of  him  in  whose  grounds 
the  animal  is  started  and  killed  (and  who  therefore 
may  be  said  to  be  entitled  ratione  soli),  or  of  him  in 
whom,  as  having  a  right  of  free  warren,  there  is  already 
a  quaUfied  property  in  the  game,  ratione  privilegii. 

In  conclusion  upon  this  head,  we  may  observe,  that 
the  person  who  has  the  right  of  shooting  will  be  liable 
in  a  civil  action  for  damages,  should  he  cause  damage 
to  a  person  to  whom  he  has  leased  the  land,  by  over- 
stocldng  it  with  game  [Farrer  v.  Nelson  (1885)  15  Q. 
B.  D.  258).  A  still  further  protection  to  occupiers  of 
land  in  respect  of  game  has  been  provided  by  the 
Agricultural  Holdings  Act,  1908,  s.  10,  which  entitles 
a  tenant  to  claim  compensation  from  his  landlord  for 
damage  exceeding  one  shilling  an  acre  done  to  land 
which  he  holds,  by  game  which  he  is  not  entitled  to 
kill,  e.g.,  by  deer,  pheasants,  partridges,  grouse,  and 
black  game. 

3.  A  third  species  of  title  analogous  to  the  right  of 
occupancy,  is  the  title  by  accession.  According  to  the 
Roman  law,  if  any  corporeal  object  received  an  acces- 
sion, whether  by  natural  or  by  artificial  means — as  by 
the  growth  or  planting  of  trees  or  vegetables,  the  preg- 
nancy of  animals,  the  embroidering  of  cloth,  the 
conversion  of  metals  into  vessels  and  utensils,  or  by 
soldering  a  limb  to  a  statue  the  owner  of  the  original 
or  principal  corporeal  object  remained  the  owner  of 
it  in  such  its  altered  or  improved  condition,  as  well  as 
of  its  offspring  or  produce,  even  though  separated  from 
it.  But  if,  by  reason  of  any  artificial  operation,  the 
original  object  was  changed  into  a  different  species, 
not  capable  of  being  restored  to  the  original  form — as 
by  making  wine,  oil,  or  bread  out  of  another's  grapes, 
ohves,  or  wheat — this  was  called  specification,  and,  in 
such  a  case,  the  original  object  became  the  property  of 
the  operator,  who  was  only  required  to  make  a  satis- 
faction to  the  original  proprietor  for  the  materials 
used.     And  these  doctrines  of  the  Roman  law  were 
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implicitly  adopted,  and  indeed  copied,  almost  word 
for  word,  by  our  Bracton. 

The  few  decisions  of  the  Enghsh  Courts  have,  as 
regards  accession,  followed  the  principles  above  laid 
down.  For,  mth  respect  to  accession  by  breeding 
from  animals,  in  particular,  it  has  been  held,  that  the 
brood  of  all  tame  and  domestic  animals  belongs  to  the 
owner  of  the  dam  or  mother  ;  the  Enghsh  law  thus 
agreeing  with  the  civil,  that  partus  sequitur  ventrem  in 
the  brute  creation,  though,  for  the  most  part,  in  the 
human  species,  it  disallows  that  maxim.  And  there- 
fore in  the  laws  of  England,  as  well  as  of  Rome, 
"  s*  equam  meam  equus  tuus  prcegnantem  fecerit,  non 
'^  est  tuum  sed  meum  quod  natum  est.''''  An  exception 
to  this  rule  obtains,  however,  in  the  case  of  swans  ;  for 
the  young  cygnets  belong  equally  to  the  respective 
owners  of  the  cock  and  hen  birds  {Case  of  Swans  (1592) 
7  Rep.  17).  But  here  the  reasons  of  the  general  rule 
cease  ;  and,  cessante  ratione  legis  cessat  et  ipsa  lex.  For 
the  male  is  well-known  by  his  constant  association  with 
the  female  ;  and  the  owner  of  the  one  doth  not  suffer 
more  disadvantage,  during  the  time  of  pregnancy  and 
nurture,  than  the  owner  of  the  other.  So  too  it  is  said, 
that  if  A.  uses  the  materials  of  B.  to  embroider  a  coat, 
B.  loses  his  property  in  his  materials,  and  can  sue  only 
for  damages. 

But,  as  regards  what  the  Romans  called  specification, 
the  English  Courts  have  applied  a  different  test  from 
that  of  restoration  to  the  original  form  ;  namely, 
whether  the  original  thing  can  be  still  recognized  in 
its  altered  shape.  Thus,  it  has  been  held  that  grain 
made  into  malt  has  so  far  lost  its  identity  as  to  be  no 
longer  recognizable  ;  and  therefore  the  original  owner 
loses  his  property  therein,  and  can  only  sue  for  damages. 
But  leather  made  into  shoes,  or  trees  cut  into  timber, 
still  remain  the  property  of  the  original  owner. 

4.  A  fourth  species  of  title  analogous  to  occupancy 
is  the  title  by  confnsion  ;    being  a  title  which  arises 
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where  the  goods  of  two  persons  become  so  intermixed 
that  the  several  portions  can  be  no  longer  distin- 
guished. And  here  the  English  law  partly  agrees 
with,  and  partly  differs  from,  the  Roman.  For  the 
Roman  law  distinguished  between  confusion  and  com- 
mixtion  ;  applying  the  former  term  in  the  case  of 
liquids  and  molten  substances  such  as  metals,  the 
latter  in  the  case  of  solid  particles  such  as  grains  of 
corn.  Again,  in  the  latter  case  (but  not  in  the  former) 
a  subtle  distinction  was  drawn  between  a  mixture  by 
consent  of  the  owners,  and  one  without  consent.  But 
these  distinctions  related  only  to  the  forms  of  action  ; 
and  in  practice  each  owner  acquired  an  interest  in 
common  in  the  mixture,  whether  the  case  were  one  of 
confusion  or  of  commixtion.  But  our  law,  rejecting 
these  idle  distinctions,  asks  only  whether  the  goods 
which  are  intermixed  can  still  be  distinguished  or  not. 
Thus,  the  mixing  of  melted  tallow,  or  of  hay  or  coins, 
are  alike  treated  as  cases  of  confusion  ;  and  the  like 
rule  is  applied  where  bales  of  goods  belonging  to  dif- 
ferent owners  have  become  unidentifiable  owing  to  the 
obUteration  of  marks  {Smurthwaite  v.  Hannay  [1894] 
A.  C.  494).  But  where  articles  of  furniture  are  thrown 
together,  since  they  can  still  be  distinguished,  there  is 
no  confusion,  and  no  alteration  of  property.  And  in 
cases  which  do  amount  to  confusion,  our  Common 
Law  applies  a  severe  rule  to  him  who  wilfully  intermixes 
his  property  with  that  of  another  ;  giving,  in  such  a 
case,  the  entire  property,  apparently  without  account, 
to  the  other,  whose  original  dominion  is  invaded  with- 
out his  own  consent  [Ward  v.  Ay  re  (1615)  Cro.  Jac. 
336).  When,  however,  the  intermixture  takes  place 
accidentally  or  by  agreement,  it  would  seem  that  the 
original  owners  have  an  interest  in  common  in  the 
mixture  in  proportion  to  their  respective  shares 
{Buckley  v.  Gross  (1863)  3  B.  &  S.  566),  or  otherwise  in 
accordance  with  their  agreement.  And,  even  in  cases 
where  the  confusion  is  due  to  the  fault  of  one  party, 
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if  the  quality  of  the  articles  is  uniform,  and  the  original 
quantities  are  known  (as  in  the  case  of  5001.  of  trust 
money  mixed  with  SOOl.  of  the  trustee's  own  money), 
Equity  will  permit  the  party  by  whose  act  the  con- 
fusion took  place  to  claim  his  proper  quantity  ;  subject 
only  to  the  quantity  of  the  other  proprietor  being 
first  made  good  out  of  the  whole  mass  {Re  Ualleit 
(l880)13Ch.D.  696). 

Finally,  it  should  be  observed  that,  in  the  case  of 
moveables,  there  is  no  method  by  wliich  ownership  can 
be  acquired,  merely  by  long  possession,  as  in  the  case 
of  land  (Chap.  XV.).  Indeed,  the  man  who  took  pos- 
session, however  peaceably,  of  goods  which  he  knew 
to  be  another's,  would  run  a  very  serious  risk  of  being 
prosecuted  as  a  thief  ;  and  even  the  position  of  the 
finder  of  a  lost  article  is  none  too  clear  in  that  respect 
(R.  V.  Glyde  (1868)  1  C.  C.  R.  139  ;  R.  v.  Knight 
(1871)  12  Cox,  102).  Doubtless,  the  Limitation  Act 
of  1623,  which  imposes  time  limits  (generally  six  years) 
upon  various  actions  used  to  recover  damages  for  loss 
of  chattels,  makes  it  difficult  for  the  owner  to  assert 
his  right  of  property  after  such  periods  have  expired. 
But  the  better  opinion  is,  that  these  statutes  do  not 
deprive  the  owner  of  his  title,  though  they  do  deprive 
him  of  his  action  at  law.  Consequently,  if  the 
owner  can  get  hold  of  his  goods  again  at  any  time, 
he  is  entitled  to  do  so  [Mitchell  v.  Moseley  [1914] 
1  Ch.  438).  And  a  trustee  who  attempts  to  retain 
for  his  own  benefit  property  belonging  in  equity  to 
his  certuis  que  trustent  cannot  plead  the  Statutes  of 
Limitation  at  all. 

NOTE  ON  AUTHORITIES. 

["  Digest  of  English  Civil  Law,"  pp.  920-926 ;  936-938.  Ap- 
propriate chapters  in  text-books  are  : 

Williains,  "  Law  of  Personal  Property"  Introductory  and  Part 

I.,  Chap.  I. 
Goodeve,  "  Modern  Law  of  Personal  Property,'''  Chap.  /.] 
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CHAPTER  XXIX. 

TITLE    BY    DELIVERY,    AND    BY    CONTRACT    (OR    SALE). 

As  we  have  previously  seen  (pp.  513-514),  property 
in  things  personal  is  now  transferable  with  absolute 
freedom  ;  and  any  absolute  assignment  which  should 
be  expressed  to  be  subject  to  a  prohibition  against 
any  further  subsequent  assignment  of  the  property 
would,  so  far  as  the  prohibition  was  concerned,  be 
void,  both  as  being  repugnant  to  the  gift  itself,  and 
as  being  against  the  policy  of  the  law.  Although  there 
is  good  reason  to  believe  that  this  freedom  of  alienation 
was,  Uke  the  similar  freedom  as  regards  land,  only 
acquired  after  a  similar  struggle,  yet,  the  period  of  this 
struggle  being  now  even  more  remote  than  that  which 
resulted  in  free  alienation  of  land,  it  would  not  be 
profitable  here  to  attempt  to  deal  with  it  in  detail. 
Suffice  it  to  say,  that,  when  the  Common  Law  assumed 
definite  shape  in  the  thirteenth  century,  the  alien- 
ability of  chattels  corporeal  (though  by  no  means  of 
choses  in  action)  was  freely  assumed  ;  albeit  the 
peculiar  privileges  of  a  sale  in  '  market  overt '  (Vol.  III., 
pp.  112-113)  unmistakeably  pointed  towards  a  past 
when  such  freedom  was  unknown. 

Neither  was  there  any  more  doubt,  in  the  minds  of 
the  framers  of  the  Common  Law,  as  to  the  normal  and 
appropriate  method  of  alienation  of  chattels  corporeal. 
As  in  the  case  of  land  (when  alienation  was  allowed 
at  all)  the  transfer  of  possession  from  the  alienor  to 
the  alienee  was  the  only  proper  and  effective  method  ; 
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just  as  the  transfer  or  livery  of  seisin  (pp.  342-345)  was 
the  only  proper  and  effective  method  for  the  alienation 
of  land.  Indeed,  there  is  reason  to  believe  that,  for  a 
short  and  uncertain  period,  the  Common  Law  spoke  of 
the  '  seisin  of  chattels  '  in  much  the  same  terms  as  it 
spoke  of  '  seisin  of  land.' 

Very  soon,  however,  after  the  definite  appearance  of 
the  Common  Law,  and  particularly  after  the  invention 
of  the  great  writ  of  Trespass  (Vol.  III.,  p.  326),  which 
protected  any  kind  of  possession,  irrespective  of  title,  it 
began  to  be  perceived  that  to  apply  the  highly  technical 
rules  of  '  seisin  '  to  such  moveable  and  perishable  articles 
as  chattels  corporeal,  would  be  extremely  inconvenient 
and  harassing,  especially  to  the  trading  portion  of 
the  community.  And  so  the  informal  '  delivery  '  of 
chattels  soon  took  the  place  of  the  ceremonious  livery 
of  seisin  of  land  ;  and  the  King's  Courts,  whose  chief 
objects  were  to  protect  the  King's  rights  and  maintain 
peace  and  order,  soon  ceased  to  trouble  very  much 
about  ownership  of  chattels  corporeal,  so  long  as  they 
could  be  sure  about  possession.  Thus  arose  that 
curious  state  of  affairs  (curious  at  least  to  us),  in  which 
the  Common  Law  seemed  to  regard  it  as  almost  impos- 
sible that  a  chattel  really  belonging  to  A.  should  be 
in  the  possession  of  B.  (otherwise  than  by  theft),  and 
gave  to  the  possessor  of  a  chattel  practically  all  the 
remedies  which  even  an  owner  could  desire.  Thus  the 
ancient  rule  of  barbaric  law,  en  fait  de  meubles  posses- 
sion vaut  litre  ('in  the  case  of  moveables,  possession 
is  equivalent  to  title  '),  became  practically  true  of 
the  Common  Law,  which,  as  will  hereafter  be  seen 
(pp.  613-615),  had  for  many  centuries  nothing  to  do 
with  the  passing  of  moveables  on  death. 

II.  Delivery,  which  is,  of  course,  nothing  more 
than  transfer  of  possession,  thus  became  the  typical 
and,  indeed,  almost  universal  title  to  chattels  corporeal, 
so  far  as  ahenation  inter  vivos  was  concerned ;  and  it  so 
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remains,  notwithstanding  certain  perhaps  regrettable 
changes  of  later  times,  which  we  shall  hereafter  notice. 
It  becomes,  therefore,  somewhat  important  for  the 
student  to  understand  thoroughly  that,  whenever  pos- 
session of  a  moveable  (pp.  517-519)  is  voluntarily  trans- 
ferred by  A.  to  B.,  delivery  of  the  moveable  takes  place, 
whatever  form  the  transfer  takes.  Unfortunately,  the 
average  student  finds  it  difficult  to  get  it  out  of  his 
mind  that  delivery  must  take  the  form  of  handing  a 
parcel  or  other  material  object  over  a  counter  or  from 
a  van.  Doubtless,  these  are  very  common  and  quite 
unmistakeable  forms  of  deKvery.  But  they  are  by  no 
means  the  only  forms.  Subjected  to  careful  analysis, 
the  process  of  delivery  is  found  to  consist  of  two  parts  : 
(i)  vacating  of  possession  by  the  deliveror,  with,  intent 
that  the  deliveree  shall  assume  it,  and  (ii)  taking  of 
possession  by  the  deliveree  accordingly.  In  practice, 
in  many  cases,  these  two  parts  are  so  closely  connected, 
that  delivery  appears  to  be  a  single  act.  But  it  is  not  so 
in  reaUty ;  for  the  first  part  of  the  process  is,  by  itself, 
merely  an  ojfer,  or  '  tender,'  which  the  intended  deliveree 
may  reject,  if  he  pleases  ;  while  for  the  second  to  take 
place  without  the  former,  would  involve,  certainly  a 
tort,  if  not  a  crime,  on  the  part  of  the  person  doing  it. 
On  the  other  hand,  so  long  as  both  these  elements 
are  present,  it  matters  not  what  form  the  process 
assumes.  If  the  chattels  in  question  are  lying  in  a  dis- 
tant warehouse,  or  in  a  ship  at  sea,  quite  obviously 
there  can  be  no  physical  handUng  of  them  by  the  parties. 
But  if  the  dehveror  hands  over  to  the  deliveree  the 
key  of  the  warehouse,  whereby  he  enables  the  dehveree 
to  get  the  goods  whenever  he  desires  to  do  so,  that  is 
a  perfectly  good  delivery,  unless  indeed  tlie  warehouse 
should  be  under  the  general  control  of  a  person  who 
in  fact  refuses  access  to  them  (WrigJitsoJi  v.  Mc Arthur 
[1921]  2  K.  B.  807).  Or  again,  if  the  dehveror,  in  the  case 
of  goods  at  sea,  hands  over  to  the  deliveree  the  bill  of 
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lading  given  by  the  master  of  the  ship  to  the  deliveror, 
thereby  enabhng  the  deliveree  to  claim  the  goods  on 
their  arrival  in  port,  that  is,  again,  a  perfectly  good 
delivery  [Meyerstein  v.  Barter  (1867)  L.  R.  2  C.  P. 
45).  Sometimes  these  deliveries  longi  manu  are  spoken 
of  as  '  symbolic ' ;  but  this  is  a  most  undesirable 
practice,  for  it  leads  the  hearer  or  reader  to  assume 
that  such  deliveries  are  less  real  and  effective  than  the 
dehvery  over  the  counter  or  by  the  parcel  van,  which 
is  not  the  case.  Finally,  it  is  said  that  there  may  be 
delivery  by  mere  word  of  mouth  to  a  person  in  whose 
custody  the  chattels  then  are  {Cain  v.  Moon  [1896]  2 
Q.  B.  288).  But  it  is  better  to  treat  such  a  direction 
as  a  mere  alteration  of  the  purpose  or  intention  of  the 
previous  delivery. 

For  the  student  must  also  be  most  careful  to  remem- 
ber, that  delivery,  of  itself,  results  only  in  a  transfer 
of  possession,  not  of  ownership  or  title.  In  the 
language  of  the  law,  it  is  merely  a  bailment,  which  may, 
or  may  not,  effect  a  change  of  ownership.  Thus,  for 
example,  no  one  would  for  a  moment  suggest  that, 
because  I  deliver  my  watch  to  a  watchmaker  to  be 
mended,  the  watch  becomes  the  property  of  the  watch- 
maker. And  no  one  who  knew  the  law  would  say  that 
if  I  stole  a  sheep,  and,  pretending  it  to  be  my  own, 
delivered  it  to  A.,  in  return  for  money,  A.  would  get 
a  good  title  to  the  sheep.  He  would  not  get  an 
indefeasible  title,  even  if  the  sale  had  taken  place  in 
'  market  overt.'  If  the  sale  took  place  elsewhere. 
A.  would  simply  not  get  any  title  at  all,  though  he 
would  get  possession.  What  are  the  missing  elements 
necessary  to  make  delivery  a  title  ? 

In  the  first  place,  with  one  or  two  important  excep- 
tions to  be  noticed  below,  no  delivery  can  confer 
ownership  on  the  deliveree,  unless  the  deliveror  has 
power  to  pass  the  ownership.  Nemo  det  quod  non  hahet, 
though  not  universally  true  in  our  law,  is  a  good  general 
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maxim  to  work  upon.  Observe,  that  it  is  not  necessary 
that  the  deUveror  should  himself  be  the  owner  of  the 
chattel  delivered  ;  it  is  sufficient  if  he  has  power  to 
pass  the  ownership.  Thus,  an  agent  thereto  specially 
authorized  by  the  owner,  as  a  mercantile  agent  (known 
as  a  '  factor ')  who,  by  the  custom  of  merchants, 
has  authority  to  dispose  of  the  goods  of  his  principal 
(Vol.  III.,  pp.  114-116),  can,  at  any  rate  on  a  bond  fide 
purchase  for  value,  confer  a  good  title  by  delivery 
(Factors  Act,  1889,  s.  l).  So  also  can  a  sheriff  or 
distraining  landlord,  acting  in  due  accordance  with  the 
law  of  execution  or  distress.  And  a  person  selling  in 
'  market  overt,'  during  business  hours,  goods  of  the 
land  for  which  the  market  is  open,  confers  a  good, 
though  not  indefeasible,  title  on  a  bond  fide  purchaser  in 
most,  though  not  all  cases ;  even  though  he  (the  seller) 
is  not  the  owner  of  the  goods  nor  legally  entitled  to 
sell  them.  And  a  person  delivering  coin  of  the  realm 
to  a  bond  fide  taker  for  value,  as  current  coin,  confers  a 
good  title  on  such  taker,  even  if  the  money  has  been 
stolen  [Miller  v.  Race  (1758)  1  Burr.  452).  These  are  the 
great  exceptions  from  the  rule  nemo  det  quod  non  habet ; 
at  least  as  far  as  chattels  corporeal  are  concerned. 

In  the  second  place,  to  confer  title  on  the  dehveree, 
there  must  be  intention  to  that  effect  on  the  part  of 
the  deliveror.  This  is  of  the  essence  of  the  transaction ; 
otherwise,  any  bailment  would  deprive  the  bailor  of 
ownership,  which  it  notoriously  does  not  in  a  large 
number  of  cases.  This  requirement  is,  of  course,  of 
the  essence  of  the  transaction  ;  and  it  seems  unneces- 
sary to  labour  it.  The  student  may  be  referred  to  the 
leading  case  of  Sewell  v.  Burdick  (1884)  L.  R.  10 
App.  Ca.  74,  in  which  the  whole  question  was  as  to 
the  effect  of  a  dehvery  (in  that  case  by  means  of  a 
bill  of  lading).  And  if  the  case  be  carefully  studied, 
and  especially  the  judgment  of  Lord  Bramwell,  a 
master  of  common  law  principles,  it  will  be  abundantly 
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clear  that  the  effect  of  a  deKvery  (beyond,  of  course, 
the  simple  transfer  of  possession)  is  exactly  what 
the  deliveror  intends  to  make  it,  always,  however, 
assuming  that  he  is  entitled  to  carry  his  intention  into 
effect.  Thus  a  dehvery  of  chattels  corporeal  may  make 
the  dehveree  absolute  owner  of  the  chattels  (as  in  the 
case  of  a  sale  or  gift),  or  it  may  make  him  owner 
subject  to  a  right  of  redemption  (as  in  the  case  of  a 
mortgage),  or  it  may  act  merely  as  a  pledge,  giving 
the  deliveree  possession  only  with  a  right  to  hold  until 
he  is  paid  (which  was  finally  held  to  be  the  case  in 
Sewell  V.  Burdick),  or  it  may  simply  make  the  dehveree 
a  warehouseman  or  carrier  of  the  chattels.  It  should, 
however,  be  carefully  noted,  that  no  valuable  or  other 
consideration  is  necessary  to  pass  the  proi)erty  to  the 
deliveree,  if  such  is  the  intention  and  capacity  of  the 
parties  ;  though,  of  course,  such  a  gift  may  afterwards 
be  set  aside,  if  found  to  be  made  with  intent  to  defraud 
creditors,  or  otherwise  vitiated.  For  tliis  reason  gift  is 
frequently  (as  in  the  earher  editions  of  this  work)  treated 
as  an  independent  title  to  chattels.  But  this  seems  to 
be  quite  an  unnecessary  comphcation.  Delivery  by 
way  of  gift  is  a  title  ;  but  so  is  dehvery  for  valuable 
consideration.  Whereas,  as  we  shall  see,  gift  {i.e.,  inten- 
tion to  confer  bounty)  without  dehvery  is  not  a  title. 

III.  The  third  title  to  chattels  corporeal  which  we 
shaU  notice  is  title  by  contract  or,  as  it  would  be  better 
to  call  it  (for  the  only  contract  which  will  confer  a 
title  is  the  contract  to  sell),  title  by  sale.  According 
to  the  general  principles  of  jurisprudence,  as  formulated 
by  the  Roman  jurists  and  repeated  by  om'  own  Bracton, 
property  is  transferred  by  dehvery,  and  not  by  mere 
contracts  (traditionibus  et  usucwpionibus  dominia  rerum, 
non  nudis  pactis  transferuntur) .  But  at  an  unknown 
date,  and  for  reasons  or  causes  which  have  never  been 
satisfactorily  explained,  EngUsh  Law  departed  from 
this  principle  in  the  case  of  a  sale  of  goods,  or  chattels 
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corporeal,  and  upheld  the  view  that,  where  an  uncon- 
ditional contract  to  sell  {i.e.,  to  transfer  for  a  money 
price  the  property  in)  specific  goods  (not  being  current 
coin  of  the  realm),  complete  and  ready  for  delivery, 
had  once  been  made  by  competent  parties,  the  pro- 
perty in  the  goods  passed  to  the  buyer,  without 
delivery  or  payment  of  the  price,  unless  it  was  other- 
wise stipulated.  Indeed,  it  is  not  quite  certain  that 
the  condition  of  readiness  for  delivery  is  necessary  ; 
for  the  Sale  of  Goods  Act,  1893,  s.  17  (l),  lays  it  down 
broadly  that  "  where  there  is  a  contract  for  the  sale  of 
"  specific  or  ascertained  goods,  the  property  in  them  is 
"  transferred  to  the  buyer  at  such  time  as  the  parties  to 
"  the  contract  intended  it  to  be  transferred."  The  im- 
portant subject  of  the  nature  and  contents  of  a  contract 
of  sale  of  goods  will  be  found  discussed  in  another  portion 
of  the  work  (Vol.  III.,  Chap.  VI.) ;  here  we  are  only 
concerned  to  note  its  effect  in  transferring  property,  a 
quafity  in  which,  it  is  believed,  it  is  peculiar  to  English 
Law,  although  the  laws  of  all  civilized  communities 
recognize  the  contract  of  sale. 

It  is  beyond  the  scope  of  this  work  to  speculate  as 
to  the  origin  of  this  abnormal  and  apparently  incon- 
venient rule,  which  is  now  firmly  fixed  in  Enghsh  Law. 
Possibly,  though  not  very  probably,  it  may  have  been 
imported  from  the  Law  Merchant.  More  likely,  it  may 
be  due  to  a  sort  of  reflex  action  of  the  Statute  of  Uses, 
which,  though  only  professing  to  deal  with  land,  yet, 
by  its  effect  (until  partially  checked  by  the  Statute 
of  Inrolments)  in  rendering  land  saleable  by  mere 
'bargain  and  sale'  (pp.  364-366),  may  have  produced 
a  similar  effect  on  transfers  of  chattels.  Possibly  the 
desire  of  the  Courts  to  transfer  the  risk  at  once  to  the 
buyer,  and  yet,  at  the  same  time,  to  conform  to  the 
maxim  res  perit  suo  domino  ('  the  object  falls  at  its 
owner's  risk  '),  may  have  had  something  to  do  with 
the  change.     The  inconvenience  of  the  rule  is  obvious  ; 
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for  it  enables  a  vendor,  by  entering  into  a  mere  bargain 
with  a  possibly  collusive  purchaser,  to  create  a  false 
impression  upon  his  creditors  by  retaining  possession 
of  goods.  And,  though  this  danger  has  been  partially 
mitigated  by  the  '  order  and  disposition  '  clauses  of 
the  various  modern  Bankruptcy  Acts  (Vol.  III.),  yet 
those  clauses  only  apply  to  merchants,  traders,  and 
business  men,  not  to  goods  retained  for  domestic  use 
or  display.  Consequently,  the  creditor  who  issues 
execution  against  a  debtor  hving  in  a  luxuriously 
furnished  house,  may  find  that  he  can  take  none  of 
the  furniture.  The  advantages  of  the  rule  are  not 
manifest ;  and  it  is  satisfactory  to  know  that  it  is 
confined  strictly  to  sales,  i.e.,  contracts  to  transfer 
property  for  valuable  consideration,  viz.,  a  money  price, 
and  that  it  does  not  extend  to  gifts,  a  promise  to  make 
which  is  not  legally  binding  unless  it  is  under  seal 
(Iro?is  V.  Smallpiece  (1819)  2  B.  &  Aid.  551  ;  Cochrane 
V.  Moore  (1890)  25  Q.  B.  D.  57).  Whether  it  would 
apply  to  a  sale  of  an  undivided  share  of  a  chattel, 
unaccompanied  by  dehvery,  seems  to  be  doubtful. 

There  is,  however,  a  species  of  gift  called  a  donatio 
mortis  causa,  which,  though  made  inter  vivos,  does  not 
take  effect  till  after  the  death  of  the  donor.  It  arises 
when  a  person  in  what  he  believes  to  be  his  last  sick- 
ness, apprehending  his  dissolution  to  be  near,  delivers 
or  causes  to  be  delivered  to  another  the  possession 
of  any  personal  goods  to  keep  in  case  of  his  decease. 
Which  gift,  if  the  donor  die,  needs  not  the  assent  of 
his  executor,  yet  is  accompanied  with  this  impKed 
trust  or  condition  :  that  if  the  donor  hves,  the  property 
shall  revert  to  himself,  being  given  only  in  contem- 
plation of  death,  or  mortis  causa.  Being  in  the  nature 
of  a  legacy,  this  donation  might  always  have  been 
made  by  a  husband  to  his  wife,  though  an  ordinary 
gift  inter  vivos  could  not  formerly  have  taken  place 
directly  between  them.     Like  all  gifts  (otherwise  than 
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by  deed)  of  chattels  corporeal,  such  a  gift  can  only  be 
effected  by  delivery  ;  but  it  differs  from  a  gift  inter 
vivos  in  two  or  three  important  respects. 

In  the  first  place,  delivery  will  pass,  by  way  of 
donatio  mortis  causa,  many  kinds  of  property,  especially 
choses  in  action  (Chap.  XXXI,),  which  are  not  caj)able 
of  passing  by  delivery  at  the  common  law,  e.g.,  bonds 
(though  they  are  not  bearer  bonds),  dej)osits  in 
Savings  Banks,  and  policies  of  insurance.  The  cases 
on  the  point  are  not  easy  to  reconcile  ;  but  there  is  a 
strong  disposition  on  the  part  of  the  Courts  to  allow 
the  handing  over  of  any  document  of  title  which 
sufficiently  indicates  the  nature  of  the  property,  to 
count  as  a  sufficient  dehvery. 

In  the  second  place,  unhke  an  ordinary  gift,  to  take 
effect  inter  vivos,  a  donatio  mortis  causa  does  not  confer 
title  on  the  dehveree  from  the  moment  of  delivery, 
but  only  from  the  donor's  death ;  and,  at  any  time 
before  liis  death,  the  donor  may  revoke  it,  by  any 
unequivocal  act.  Whereas  a  gift  inter  vivos,  actually 
effected  by' delivery  or  deed,  is  irrevocable,  unless  ex- 
pressly made  with  power  of  revocation.  And  a  donatio 
mortis  causa  is  automatically  revoked  by  the  recovery 
of  the  donor  from  his  sickness ;  it  being,  in  effect,  a  gift 
conditional  on  the  donor's  death  of  his  present  sickness. 

Finally,  a  donatio  mortis  causa,  being  equivalent  in 
many  respects  to  a  legacy,  is,  like  a  legacy,  hable  to 
abate  for  payment  of  the  donor's  debts,  without  any 
formal  setting  it  aside  as  a  fraud  on  creditors,  though 
only  after  all  other  assets  have  been  exhausted.  It 
is,  Ukewise,  hable  to  estate  and  legacy  duty. 

NOTE  ON  AUTHORITIES. 

["  Digest  of  English  Civil  Law,"  pp.  939-968.  Appropriate 
cJuipters  in  textbooks  are  : — 

WiUiuins,  op.  clt..  Fart  I.,  Chap.  II. 
Goodeve,  op.  cit..  Chaps.  II.-]'II.] 


(     538     ) 


CHAPTER  XXX. 

IV.    TITLE    BY   ASSIGNMENT    (oR   DEED). 


Once  more  the  curious  parallel  between  the  history 
of  titles  to  chattels  corporeal  and  the  history  of  con- 
veyances of  land,  is  made  clear  by  the  fact  that  just- 
when  deeds,  or  '  charters,'  were,  by  reason  of  the  practice 
of  putting  lands  to  Uses  (pp.  152- 153),  becoming  common 
as  conveyances  of  interests  in  land,  the  Courts  gradually 
adopted  the  view  that  ownership  of  chattels  corporeal 
might  be  transferred  by  deed  alone,  without  dehvery 
of  the  chattels.  Indeed,  it  is  not  quite  certain  that  this 
stage  was  not  reached  before  the  alteration  in  the  law, 
described  in  the  last  preceding  chapter  (pp.  534-537), 
which  enabled  the  ownership  of  goods  to  be  transferred 
by  mere  bargain  and  sale.  At  any  rate,  it  was  quite 
settled  before  the  end  of  the  sixteenth  century,  that 
goods  passed,  without  dehvery,  by  deed  of  assignment 
(Butler's  and  Baker's  Case  (1591)  3  Rep.,  at  26  b). 
Of  coiu'se  no  valuable  consideration  was  necessary  ; 
and,  therefore,  a  gift  of  chattels  corporeal  may  well 
be  made  by  deed.  For  some  reason,  however,  with 
which  the  writer  is  not  acquainted,  it  has  long  been 
the  custom  to  speak  of  all  assignments  of  chattels 
corporeal  by  deed,  whether  gratuitous  or  for  value,  as 
bills  of  sale. 

Quite  naturally,  this  doctrine,  that  the  ownership 
of  goods  might  pass  without  dehvery,  by  the  mere 
execution  of  a  deed,  was  not  unattended  by  dangers, 
especially  to  the  mercantile  or  trading  portion  of  the 
community.     For  what  could  be  easier  than  for  the 
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owner  of  goods  to  transfer  them  by  deed  absolutely 
to  a  purchaser,  and  conceal  the  proceeds,  or  to  assign 
them  to  a  friend  without  consideration,  on  the  under- 
standing that  he  should  hold  them  for  the  benefit  of 
the  assignor,  or,  finally,  to  raise  money  by  mortgage 
of  them— all  the  while  retaining  the  goods  in  his  own 
possession,  and  thus  maintaining  his  credit  ?  Various 
efforts  were  made  by  the  legislature  to  counteract  these 
dangers,  e.g.,  by  the  Act  of  1571,  hereafter  to  be  alluded 
to  (Vol.  III.),  and,  in  the  case  of  traders,  by  the  various 
Bankruptcy  Acts,  also  to  be  hereafter  treated  (Vol.  Ill . ) . 
But  by  far  the  most  direct  attack  on  the  dangers  of 
Bills  of  Sale  was  made  by  a  series  of  statutes  dating 
from  1854,  and  now  reijresented  by  the  Bills  of  Sale 
Acts,  1878  and  1882,  as  slightly  amended  by  Acts  of 
the  years  1890  and  1891. 

A  bill  of  sale,  for  the  purpose  of  these  statutes,  may 
be  shortly  defined  as  a  document  whereby  a  sale, 
transfer,  or  mortgage  of  personal  chattels  is  effected, 
unaccompanied  by  any  actual  transfer  of  possession 
of  the  chattels  to  the  purchaser  or  mortgagee.  And 
the  policy  of  the  Bills  of  Sale  Acts  is,  by  means  of  a 
system  of  compulsory  registration,  to  protect  the  rights 
of  creditors  against  secret  assignments  of  chattels,  of 
which  the  assignor  remains  in  possession. 

Bills  of  sale,  within  the  meaning  of  the  Acts,  are  of 
two  kinds.  The  first  class  comprises  absolute  bills  of 
sale,  i.e.,  documents  executed  with  the  intention  of 
conferring  absolute  ownersliip  on  a  purchaser.  The 
second  comprises  bills  of  sale  by  way  of  security,  i.e., 
documents  executed  with  the  purpose  of  effecting 
mortgages  to  secure  loans.  The  Bills  of  Sale  Act, 
1878,  applies  to  both  kinds  ;  and  it  is  the  only  Act 
governing  absolute  bills.  The  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,  modifies  the  earlier 
Act  so  far  as  concerns  bills  by  way  of  security  ;  but  it 
does  not  apply  to  absolute  bills.     The  Bills  of  Sale 
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Acts,  1890  and  1891,  have  no  general  importance  ; 
their  effect  merely  being  to  exclude  from  the  opera- 
tion of  the  principal  Acts,  instruments  hypothecating 
or  charging  imported  goods,  during  the  interval 
between  their  unloading  from  a  ship  and  their  deposit 
in  a  warehouse,  or  reshipping. 

Under  the  Acts  of  1878  and  1882,  almost  every 
conceivable  document  which  professes  or  is  intended 
to  pass  the  title  to  goods  without  dehvery  of  posses- 
sion, or  to  aUow  goods  to  be  seized,  whether  it  is  called 
an  assignment,  inventory,  declaration  of  trust,  power 
of  attorney,  licence,  agreement,  or  attornment,  is 
deemed  to  be  a  bill  of  sale  requiring  registration  (Act 
of  1878,  ss.  4-6).  But  when  a  document  is  merely 
evidence,  and  not  a  part  of  title,  it  is  not  a  bill  of 
sale  for  the  purpose  of  the  Acts  {Charlesworth  v.  Mills 
[1892]  A.  C.  231);  and  clauses  of  distress  in  ordinary 
leases,  and  bond  fide  hiring  or  hire-purchase  agreements, 
are  not  within  such  provisions,  because  they  do  not 
profess  to  transfer  ownership.  Moreover,  the  Act  of 
1878  expressly  exempts  from  registration  certain 
assurances  and  instruments,  the  chief  of  which  are 
the  following: — marriage  settlements,  assignments  of 
ships  (also  called  '  bills  of  sale  '),  transfers  of  goods 
in  the  ordinary  course  of  business  of  any  trade  or 
calling,  assignments  for  the  benefit  of  creditors,  bills 
of  lading,  and  dock  warrants.  By  the  Act  of  1882, 
debentures  and  debenture  stock  of  a  company  are 
excepted  from  the  operation  of  the  Acts.  But  com- 
panies formed  under  the  Companies  (ConsoUdation) 
Act,  1908,  are  required  to  register  and  file  mortgages 
affecting  their  property  (s.  93). 

Finally,  upon  this  part  of  the  subject  it  may  be 
observed,  that  the  Acts  do  not  affect  a  title  to  chattels 
acquired  otherwise  than  by  writing ;  though  it  is  some- 
what difficult  to  see  what  effect  mere  writing  could 
have  on  the  title  to  goods.  They  "  avoid  documents, 
not  transactions."     Nor  do  they  apply  to  documents 
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accompanying  a  pledge  of  goods  where  possession  of  the 
goods  is  actually  given  (Ex  parte  Hubbard  (1883)  17 
Q.  B.  D.  690) ;  nor  to  an  assignment  for  value  of 
future  chattels,  without  the  right  to  take  possession. 
Nor  do  they  affect  an  agreement  whereby  a  lien  is 
given  to  a  railway  company  on  goods  carried  by  the 
company  and  stacked  on  allotments  in  a  yard  belonging 
to  it  ;  the  company  having  the  keys  of  the  yard,  and 
locking  the  gates  at  certain  times  (G.E.R.  v.  Lord's 
Trustee  [1909J  A.  C.  109). 

The  question  of  what  is  included  in  the  expression 
'  personal  chattels  '  is  answered  by  section  4  of  the 
Act  of  1878,  It  includes  "  goods,  furniture,  and  other 
"  articles  capable  of  complete  transfer  by  delivery, 
"  and  (when  separately  assigned  or  charged)  fixtures 
"and  growing  crops."  It  does  not  include  chattels 
real,  fixtures  assigned  with  land,  other  than  trade 
machinery,  growing  crops  assigned  with  the  land  on 
which  they  grow,  or  stocks,  shares,  or  choses  in  action, 
nor,  presumably,  though  the  Acts  do  not  say  so,  current 
coin  of  the  realm.  A  reversionary  interest  in  settled 
chattels  is  a  chose  in  action  for  this  purpose  [Re  Thynne 
[1911]  1  Ch.  282).  But  certain  assignments  of  book 
debts  are  now  required  to  be  registered  like  bills  of  sale. 

We  will  now  enumerate,  first,  the  statutory  require- 
ments with  regard  to  absolute  bills  of  sale,  and,  second, 
the  more  drastic  provisions  of  the  Act  of  1882,  which 
relate  exclusively  to  security  bills. 

Absolute  bills  of  sale,  as  already  mentioned,  are 
governed  solely  by  the  Act  of  1878. 

An  absolute  bill  of  sale  must  be  duly  attested  by  a 
solicitor ;  and  such  attestation  must  state  that,  before 
the  execution  of  the  bill,  its  effect  was  explained  to  the 
grantor  by  the  sohcitor  (ss.  8,  10).  The  consideration 
must  be  truly  stated  ;  and  the  bill  must  be  registered 
within  seven  days  of  its  execution,  in  accordance  with 
the  Act.  Upon  application  for  such  registration  a  true 
copy  of  the  bill,  and  of  every  schedule  or  inventory 
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annexed  to  it,  and  of  every  attestation  of  its  execution, 
must  be  filed  ;  together  with  an  affidavit  proving  the 
date  of  execution  of  the  bill  and  its  due  execution 
and  attestation,  and  containing  particulars  of  the 
residence  and  occupation  of  the  grantor  and  of  every 
attesting  witness. 

The  effect  of  non-compliance  with  these  require- 
ments, in  the  case  of  an  absolute  bill,  is  not  to  make 
the  bill  void  altogether  ;  but  may  be  stated  shortly  as 
follows.  As  regards  chattels  comprised  in  it  wdiich 
remain  in  the  apparent  possession  of  the  grantor,  the 
bill  is  void  as  against  the  trustee  in  bankruptcy  and 
execution  creditors  of  the  grantor,  unless  it  is  duly 
executed,  attested,  and  registered  within  seven  days 
after  the  making  of  it.  Goods  are  deemed  to  be  in 
the  '  apparent  possession  '  of  the  grantor,  ' '  so  long 
"  as  they  remain  or  are  in  or  upon  any  house,  mill, 
"warehouse,  building,  works,  yard,  land,  or  other 
"  premises  occupied  by  him,  or  are  used  and  enjoyed 
"by  him  in  any  place  whatsoever  ;  notwithstanding 
"  that  formal  possession  thereof  may  have  been  taken 
"  by  or  given  to  any  other  person  "  (s.  4).  But  it  is 
to  be  observed,  that  the  Act  does  not  render  an  un- 
registered absolute  bill  void  as  between  grantor  and 
grantee  ;  and,  so  long  as  an  absolute  bill  continues  to 
be  duly  registered,  the  chattels  comprised  in  it  are  not 
deemed  to  be  in  the  '  possession,  order,  or  disposition  ' 
of  the  grantor,  within  the  meaning  of  the  Bankruptcy 
Acts  (s.  20). 

The  chief  statutory  requirements  in  the  case  of  a 
bill  of  sale  by  way  of  security  are  as  follows.  They  are 
chiefly  to  be  found  in  the  Act  of  1882.  Such  a  bill 
must  be  made  in  accordance  with  the  form  in  the 
schedule  to  the  Act  of  1882  (s.  9).  It  is  void  m  toto 
if  it  "  departs  from  the  statutory  form  in  anything 
"  which  is  a  characteristic  of  that  form."  It  must 
have  annexed  to  it  a  schedule  containing  an  inventory 
of  the  chattels  comprised  in  it   (s.   4).     It  must  be 
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duly  attested  by  one  or  more  credible  witnesses,  but 
not  necessarily  by  a  solicitor.  Every  witness  must  sign 
his  name  and  add  his  address  and  description  (s.  10). 
It  must  be  duly  registered  within  seven  days  of  execu- 
tion, together  with  a  copy  of  the  bill ;  and  an  affidavit 
of  due  execution  and  attestation  must  be  made,  as  in 
the  case  of  an  absolute  bill  (ss.  8,  10).  It  must  truly 
state  the  consideration  (s.  8).  The  grantor  must  be 
the  '  true  owner, '  at  the  time  of  the  execution  of  the 
bill,  of  the  chattels  described  in  the  inventory.  As 
regards  any  chattels  of  wMch  he  is  not  the  true  owner, 
the  bill  is  void  '  except  as  against  the  grantor  '  (s.  5). 
The  consideration  for  a  security  bill  of  sale  must  not 
be  less  than  thirty  pounds  (s.  12).  Any  defeasance, 
condition,  or  declaration  of  trust  to  which  the  bill  is 
made  subject,  must  be  contained  in  the  bill  itself 
(1878,  s.  10) ;  and  terms  or  covenants  contained  in  the 
bill  must  be  caref uUy  limited  to  such  as  are  ' '  for  the 
"  maintenance  or  defeasance  of  the  security."  Other- 
wise the  bill  will  be  void  (1882,  s.  9). 

But  perhaps  the  most  striking  rule  about  security 
bills  is  that,  even  if  the  requirements  of  the  Act  are 
strictly  complied  with,  the  bill  will  not  protect  chattels 
which  are  in  the  possession,  order,  or  disposition  of  the 
assignor,  in  his  trade  or  business,  at  the  commence- 
ment of  his  bankruptcy  {Re  Ginger  [1897]  2  K.  B. 
461).  Nor  can  the  assignee,  even  if  he  knows  the 
assignor  is  about  to  become  bankrupt,  always  protect 
himself  by  seizing  the  goods.  For  his  right  to  seize, 
remove,  or  sell  the  chattels  under  the  bill  of  sale,  is 
restricted  by  the  Act  of  1882,  to  the  following  cases  :  — 
(l)  if  the  grantor  makes  default  in  payment  of  the  debt 
secured  or  interest,  or  in  the  performance  of  any 
agreement  contained  in  the  bill  necessary  for  main- 
taining the  security  ;  (2)  if  the  grantor  becomes  bank- 
rupt or  suffers  the  goods  to  be  distrained  for  rent, 
rates,  or  taxes  ;  (3)  if  the  grantor  fraudulently 
removes   the   goods  from  the  premises  ;     (4)  if    the 
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grantor  fails,  without  reasonable  excuse,  to  produce 
to  the  grantee,  on  demand  in  writing,  his  last  receipts 
for  rent,  rates,  and  taxes  ;  and  (5)  if  execution  is 
levied  against  the  goods  of  the  grantor  under  any 
judgment  (s.  7).  By  the  same  statute  (s.  13)  it  is 
further  provided  that,  after  seizure,  the  goods  shall  not 
be  sold  or  removed  for  five  days  ;  during  which  period 
the  grantor  may,  if  the  cause  for  seizure  no  longer 
exists,  apply  to  the  Court  to  restrain  a  sale  or  removal. 
The  statutory  provisions  with  regard  to  security 
bills,  are,  as  we  have  hinted,  very  strict  and  highly 
technical.  It  is  of  the  utmost  importance  that  they 
should  be  exactly  complied  with  ;  for  non-compliance 
makes  the  bill  altogether  void  as  a  disposition  of  the 
chattels  comprised  in  it,  even  as  between  the  grantor 
and  the  grantee.  In  the  case,  however,  of  a  security 
bill  which  is  not  duly  registered,  or  the  consideration 
for  which  is  not  truly  stated,  the  grantor  may  remain 
liable  on  the  covenant  for  payment,  though  the  grantee 
gets  no  title  to  the  chattels  (Heseltine  v.  Sitmnons 
[1892]  2.  Q.  B.  547) ;  and  the  omission  to  supply  a 
perfect  inventory  merely  renders  the  bill  void,  as  to 
any  chattels  not  listed,  '  except  as  against  the  grantor.' 
But  if  such  a  biU  is  void  by  reason  of  its  not  being 
made  in  the  statutory  form,  it  is  void  in  toto  ;  even  as 
regards  the  covenant  for  payment  (s.  9). 

The  registration  of  a  biU  of  sale  must  be  renewed 
every  five  years  ;  but  the  Court  can,  in  a  proper  case, 
rectify  the  register  and  extend  the  time  for  registration 
or  renewal  (1878,  ss.  11,  14).  When  a  bill  is  satisfied, 
the  Registrar  may  order  a  memorandum  of  satisfaction 
to  be  entered  on  the  filed  copy. 


NOTE  ON  AUTHORITIES. 

["  Digest  of  English  Civil  Law,''  pp.  936-968. 
Reed,  "  Bills  of  Sale  Acts.''] 
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CHAPTER  XXXI. 

CHOSES   IN   ACTION. 


As  we  have  previously  explained  (p.  509),  there  ap- 
pears to  be  no  little  uncertainty  as  to  the  legal  definition 
of  a  chose  in  action  ;  but,  in  substance,  all  those  pro- 
prietary rights,  other  than  rights  exercisable  directly 
over  land,  which  cannot  be  enforced  by  taking  pos- 
session of  a  material  object,  are  treated  by  the  law 
on  much  the  same  lines,  and  may  conveniently  be 
classed  under  this  head.  Perhaps  a  better  name  for 
them  would  be  '  chattels  incorporeal ' ;  and  this  name 
has  actually  made  its  appearance  in  legal  termin- 
ology. But  its  use  has  not  yet  become  consecrated 
by  time  ;  and,  accordingly,  the  more  familiar  expres- 
sion '  chose  in  action  '  will  here  be  used.  We  will 
begin  by  enumerating,  and  explaining  briefly,  some 
of  the  more  important  classes  of  choses  in  action,  and 
then,  as  in  the  case  of  chattels  corporeal,  proceed  to 
set  out  the  titles  by  which  they  may  be  acquired  and 
lost ;  it  being  understood  that,  except  where  differences 
are  expressly  noted,  the  law  affecting  choses  in  action 
is  the  same  as  that  affecting  chattels  corporeal. 

Among  the  more  important  classes  of  choses  in 
action  at  the  present  day  may  be  mentioned  debts  and 
other  claims  arising  out  of  contract ;  annuities  and 
pensions  ;  shares,  stocks,  and  debentures  ;  patents 
and  designs  ;  trade  marks,  trade  names,  and  goodwill ; 
and  copyright.     Of  these  in  their  order. 

S.C. — VOL.  II.  2  N 
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A.  Debts, 

A  debt  is  a  definite  sum  of  money  owed  by  one  person 
(the  '  debtor  ')  to  another  (the  '  creditor '),  and  re- 
coverable in  a  common  law  action.  It  need  not  be 
immediately  payable  ;  but,  unlike  what  are  often  called 
'future  goods'  (of  which  something  will  be  said  later), 
a  legal  title  to  it  can  be  acquired  under  the  Judicature 
Act,  even  though  the  assignee  cannot  demand  immediate 
payment.  This  is  obviously  true  of  such  debts  as  are 
secured  by  that  special  class  of  documents  known  as 
'  negotiable  instruments,'  of  which  something  more  will 
be  said  in  dealing  with  the  Law  of  Contract  (Vol.  III., 
Chap.  VII.).  No  one  would  doubt,  for  example,  that 
a  legal  title  can  be  acquired  to  a  bill  of  exchange,  even 
though  it  has  a  month  or  more  to  run.  But  there 
seems  no  reason  to  doubt  that  the  statement  is  equally 
true  of  a  debt  payable  (for  instance  under  a  bond) 
by  instalments. 

The  essential  feature  of  a  debt,  in  the  early  days 
of  the  Common  Law,  was  that  it  was  for  a  fixed  and 
definite  sum.  This  feature  was,  doubtless,  due  to  the 
fact  that,  before  coined  money  became  at  all  common, 
the  action  of  debt  was  in  truth  a  'real'  action,  i.e., 
an  action  to  recover  a  specific  thing  bailed  or  lent 
to  the  defendant.  "  The  very  debt  itself  is  to  be 
"  recovered." 

Even  after  the  use  of  uniform  coined  money  became 
common,  the  consequences  of  this  origin  clung  about 
the  action  of  debt.  For  example,  if  a  plaintiff  claimed 
thirty  pounds  in  an  action  of  debt,  and  only  succeeded 
in  proving  that  the  defendant  owed  him  twenty-five, 
he  did  not  get  judgment  for  the  twenty-five,  but  his 
action  was  dismissed  altogether.  Again,  until  quite 
a  late  period  of  our  legal  history,  the  defendant  in 
an  action  of  debt  could  always  (unless  the  plaintiff 
could  show  apparently  conclusive  evidence,  such  as  a 
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bond  bearing  the  defendant's  signature) '  wage  his  law,' 
i.e.,  get  off  by  a  simple  sworn  denial,  supported  by 
formal  witnesses.  This  (to  us)  grotesque  rule  was  due 
to  the  fact  that  a  claim  of  debt  was,  originally,  only 
one  degree  removed  from  a  charge  of  theft ;  and  this  a 
reputable  defendant  was  entitled  to  repel  by  the  simple 
means  above  described,  which,  in  its  later  days, 
developed  into  a  pure  farce. 

Naturally,  with  such  drawbacks,  the  action  of  debt 
(in  the  strict  sense)  tended  to  disappear,  and  be 
replaced  by  less  archaic  remedies.  Nevertheless,  the 
'  specific  '  character  of  the  early  debt  has  left  its  mark 
on  the  later  law,  and  distinguishes  the  definite  sum 
payable  by  A.  to  B.  from  the  '  unliquidated  claim  ' 
arising  out  of  contract  or  tort,  which  only  becomes  a 
'  debt,'  in  the  strict  sense,  when  ascertained  by  the 
judgment  of  the  Court.  On  the  other  hand,  '  debts,' 
though  they  now,  in  the  great  majority  of  cases  (except 
judgment  debts)  arise  out  of  contract,  in  past  times 
by  no  means  so  frequently  did  so.  For  example,  in 
the  days  of  penal  actions,  an  informer  could  sue  for 
penalties  as  debts  ;  and,  by  virtue  of  statute,  a  sheriff 
who  let  his  prisoner  escape,  was  liable  in  debt  for  the 
amount  of  the  prisoner's  indebtedness. 

Debts  are  classified  according  to  their  origin,  as  debts 
of  record,  specialty  debts,  and  simple  contract  debts  ; 
debts  really  arising  from  other  origins,  e.g.,  statute, 
being  usually  classed  under  one  of  these  heads. 

A  debt  of  record  is  a  debt  which  is  due  by  force  of 
a  judgment  of  a  Court  of  Record  of  the  United  King- 
dom, or  of  a  recognizance  entered  into  with  the  Crown 
or  some  official  on  its  behalf,  acknowledging  the  liability 
of  the  '  cognizor,'  or  debtor,  to  pay  to  the  Crown  a 
definite  sum,  either  absolutely,  or  on  the  happening 
of  a  specific  condition.  Formerly  similar  recogniz- 
ances, under  the  form  of  a  cognovit,  were  often  entered 
into   with    private  persons,   who,   on   failure   to   pay. 
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procured  immediate  judgment  as  in  an  undefended 
action,  and  thus  obtained  the  benefits  of  a  debt  of 
record.  But  that  kind  of  debt,  being  greatly  liable 
to  abuse,  has  long  since  been  abolished. 

The  chief  advantages  of  a  record  debt  are  :  (i)  that 
execution  can  be  issued  on  it  at  once,  without  previous 
litigation,  and  (ii)  that,  in  the  case  of  debts  of  record 
due  to  the  Crown,  no  lapse  of  time  will  bar  proceedings  ; 
whilst,  in  the  case  of  private  debts  of  record,  the 
period  of  currency  will  be  twenty  years  from  the 
last  written  acknowledgment  of  liability  (unless 
perhaps  where  a  judgment  has  been  made  a  charge 
on  land  by  virtue  of  s.  8  of  the  Land  Charges  Act, 
1900).  But  execution  cannot,  without  the  leave  of  the 
Court,  be  issued  more  than  six  years  after  the  date  of 
the  judgment.  Moreover,  all  judgment  debts  bear 
interest  at  the  rate  of  4  per  cent,  from  the  signing  of 
the  judgment  (Judgments  Act,  1838,  s.  17). 

It  should  be  observed,  however,  that  the  judgments 
of  foreign  Courts  cannot  be  enforced  in  this  summary 
manner,  but  only  by  action,  in  which  the  defendant 
is  not  absolutely  bound  by  the  judgment  from 
showing  reasons  why  it  should  not  be  enforced. 
Moreover,  a  foreign  judgment  only  creates  a  simple 
contract  debt,  though  one  of  a  rather  special  kind 
(Hall  V.  Odher  (1809)  11  East,  118).  Therefore  it  can 
only  be  enforced  within  six  years  of  its  becoming  due, 
or  from  the  last  written  acknowledgment  by  the 
debtor.  By  virtue  of  certain  recent  statutes  (Judg- 
ments Extension  Acts,  1867  and  1882)  provision 
is  made  for  the  registration  and  direct  enforcement 
by  execution  of  judgments  of  various  British  Courts 
within  the  jurisdiction  of  other  British  Courts  ;  and 
with  regard  to  these,  though  they  are  in  a  sense 
'  foreign  '  judgments,  there  is,  of  course,  generally 
speaking,  no  necessity  to  enforce  them  by  action,  the 
more  speedy  remedy  of  execution  being  applicable.  And 
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no  action  can  be  brought  on  a  County  Court  judgment 
in  this  country  {Austin  v.  Mills  (1853)  9  Exch.  288). 

A  specialty  debt  is  a  debt  owing  b}^  virtue  of  a  deed 
or  contract  under  seal,  or  a  debt  placed  by  statute  on 
a  similar  footing.  Apart  from  its  effect  in  '  merging,' 
or  absorbing  into  itself,  any  previous  liability  of  the 
debtor  on  the  same  obligation  (Vol.  III.,  p.  16),  it  is 
now  chiefly  remarkable  for  the  fact  that,  except  where 
it  is  charged  on  land  (in  which  case,  by  virtue  of  s.  8 
of  the  Real  Property  Limitation  Act,  1874,  it  can  only 
be  enforced  within  twelve  years  against  the  debtor), 
it  will  be  enforceable  for  twenty  years  from  the  last 
acknowledgment  in  writing  by  the  debtor,  or  some 
person  authorized  to  act  on  his  behaK  (Civil  Procedure 
Act,  1833,  s.  3).  Formerly,  specialt}^  creditors  were 
entitled  to  priority  over  simple  contract  creditors  in 
respect  of  the  legal  assets  of  the  deceased  debtor 
whose  estate  was  being  wound  up  by  the  Court.  But 
this  priority  was  abolished  by  the  Administration  of 
Estates  Act,  1869,  commonly  known  as  '  Hinde  Palmer's 
Act.' 

A  very  important  class  of  specialty  debts  is  ho7ul 
debts,  or  debts  due  on  a  particular  kind  of  contract 
known  as  a  '  bond ' ;  and  this  class  is  subject  to  certain 
special  rules  as  regards  enforcement.  But  these  rules 
will  be  found  discussed  at  that  later  stage  of  this  work 
which  deals  with  the  subject  of  contractual  obhga- 
tions  (Vol.  III.,  pp.  260-263),  and  need  not  be  re- 
peated here. 

Simple  contract  debts  include  all  debts,  as  above 
defined,  which  rank  neither  as  record  nor  as  specialty 
debts.  They  are,  of  course,  by  far  the  most  numerous 
class  of  debts,  arising,  as  they  do,  out  of  the  compli- 
cated daily  intercourse  of  industrial  and  domestic  Ufe. 
Wherefore  it  seems  idle  to  attempt  any  enumeration 
of  them,  beyond  pointing  out  that,  so  far  as  their  legal 
position  is  concerned,  there  is  no  difference  between 
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those  cases  in  which  the  creditor  holds  a  mere  written 
acknowledgment  (such  as  an  I.O.U.),  or  where  the  debt 
arises  out  of  an  ordinary  contract  in  writing,  and  those 
cases  in  which  the  creditor  rehes  entirely  on  oral 
evidence.  In  other  words,  there  is  no  such  class  of 
debts  as  '  written  debts,'  any  more  than  there  is  any  such 
class  of  contracts  as  '  v/ritten  contracts  '  (Vol.  III., 
pp.  15-17).  Practically,  of  course,  the  creditor  holding 
written  evidence  of  his  claim  will  have  a  great  advan- 
tage over  the  creditor  who  has  none.  But  both,  unless 
their  debts  are  record  or  specialty  debts,  will  be  simple 
contract  creditors.  Another  caution  may  be  usefully 
added  in  this  connection,  viz.,  that  a  simple  contract 
debt  may  arise  out  of  a  transaction  embodied  in  a 
deed  or  other  specialty.  For  example,  if  a  mortgage 
by  deed  contains  no  express  covenant  by  the  mort- 
gagor to  pay  the  debt,  he  will  yet  be  personally  liable, 
but  only  as  on  a  simple  contract  debt  [Yates  v.  Aston 
(1843)  4  Q.  B.  at  p.  196). 

The  chief  legal  distinction  of  the  simple  contract 
debt  is  the  fact  that  it  is  only  enforceable  for  six  years 
from  the  last  acknowledgment  in  writing  of  liabiUty 
by  the  debtor  or  some  person  authorized  on  his  behaK 
(Limitation  Act,  1623  ;  Civil  Procedure  Act,  1833,  s.  3  ; 
Statute  of  Frauds  Amendment  Act,  1828,  s.  1  ;  Mer- 
cantile Law  Amendment  Act,  1856,  s.  13). 

Before  leaving  the  subject  of  debts,  we  may  again 
advert  to  the  distinction,  aUuded  to  at  the  beginning 
of  the  chapter,  between  debts,  in  the  strict  sense,  i.e., 
fixed  sums  of  money  owing  by  one  person  to  another, 
and  unliquidated  claims  arising  out  of  contracts.  These 
latter  are,  of  course,  choses  in  action,  though  they 
are  not  debts  ;  and  many  of  them  (though  not  aU) 
are  assignable.  Broadly  speaking  no  claim  can  be 
made  by  an  assignee  to  the  performance  of  a  duty 
which  created  a  personal  relationship  between  the 
parties  originally  bound ;  but  a  claim  may  be  made 
by  an  assignee  of  a  contractual  right  where  it  is  a 
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matter  of  indifference  to  the  party  liable  who  gets  the 
benefit  of  it.  The  distinction  in  question  perhaps 
comes  out  nowhere  more  clearly  than  in  the  rule  : 
that  while  the  right  to  the  performance  of  a  personal 
service  is  not  assignable,  a  right  to  a  definite  sum  of 
money  payable  under  such  a  contract  may  be  {Crouch 
V.  Martin  (1707)  3  Vern.  595). 

B.  Annuities  and  Pensions. 

There  appear  to  be  no  legal  differences  between  these 
two  classes  of  rights,  except,  presumably,  that  no  pay- 
ment which  is  not  calculated  on  a  yearly  basis  can, 
technically  speaking,  be  an  annuity.  But,  in  practice, 
it  is  the  custom  to  speak  of  periodical  payments  made 
as  the  reward  for  past  services  as  '  pensions,'  while 
purely  gratuitous  payments  are  generally  described 
as  '  annuities.'  It  is  needless  to  say,  however,  that  an 
annuity  may  well  be  granted  for  valuable  considera- 
tion ;  and,  indeed,  the  granting  of  annuities  was  at 
one  time  a  method  frequently  emj)loyed,  both  by 
the  State  and  by  private  persons,  for  the  raising  of 
loans. 

The  essence  of  an  annuity  or  pension  is,  that  it  is 
a  periodical  payment  agreed  to  be  paid  by  one  or 
more  person  or  persons  to  another,  either  for  a  specified 
period,  or  during  a  life  or  lives,  or  in  perpetuity.  It  may 
or  may  not  be  charged  on  land  or  any  other  property  ; 
and  the  special  requirements  of  the  law  regarding  the 
registration  of  annuities  charged  upon  land  have 
already  been  adverted  to  (pp.  459-462).  It  is,  indeed, 
not  easy  to  distinguish  annuities  so  charged  from 
rent-charges,  which  are  ranlced,  not  as  choses  in 
action,  but  as  incorporeal  hereditaments. 

A  special  quality  of  an  annuity  or  pension  is,  that 
it  is  income  only,  not  capital ;  and  this  fact  has  given 
rise  to  a  question  of  pecuhar  difficulty,  especially  in  con- 
nection with  annuities  bequeathed  by  will,  which  are 
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very^'common.  Such  annuities  are  frequently  charged 
upon  particular  funds  ;  and,  when  not  so  charged,  are 
payable  out  of  the  income  of  the  general  estate  of  the 
deceased.  In  either  case,  it  not  infrequently  happens, 
that  the  income  of  the  fund  is  exhausted,  by  prior  or 
equal  charges,  before,  in  any  given  year,  the  annuity 
is  completely  paid.  The  question  then  arises  :  How 
far  can  the  annuitant  insist  on  resorting  to  the  capital 
of  the  fund,  or  to  prior  or  subsequent  surpluses  of 
income,  to  discharge  the  arrears  of  the  annuity  ?  The 
answer  to  this  question  is  to  be  found  in  the  language 
of  the  will  or  other  instrument  creating  the  annuity  ; 
but  it  is  not  always  easy  to  discover,  and  the  decisions 
on  the  subject  are  not  easy  to  reconcile.  Broadly 
speaking,  however,  the  view  appears  to  be  that  if, 
as  very  frequently  happens  in  a  will,  after  the 
bequest  of  the  annuity,  the  testator's  residuary 
estate  is  bequeathed  '  subject '  to  the  payment  of  the 
annuity,  the  annuitant  has  a  right  to  ask  for  the  reahza- 
tion  of  so  much  of  the  capital  as  will  suffice  to  make 
up  arrears  (Re  Howarth  [1909]  2  Ch.  19). 

In  spite,  however,  of  the  fact  that  an  annuity  is 
essentially  income,  it  appears  that  if  a  specific  sum 
of  money  or  other  property  is  bequeathed  by  will 
(and  there  seems  to  be  no  reason  why  the  same  doc- 
trme  should  not  apply  to  a  settlement  inter  vivos), 
to  purchase  an  annuity  for  X.,  the  intended  annuitant 
may  insist  on  the  executors  handing  the  money  or 
property  over  to  him,  instead  of  employing  it  in  pur- 
chasing the  annuity  {Be  Bobbins  [1907]  2  Ch.  8).  At 
least  this  is  the  case  if  the  intended  annuitant  is  of 
fuU  age  and  capacity  ;  though,  probably,  the  rule 
would  be  different  if  the  annuity  were  directed  to  be 
paid  to  a  married  woman  "  without  power  of  anticipa- 
tion.' So  far  has  this  principle  been  carried,  that  where 
a  sum  was  bequeathed  to  provide  an  annuity  for  X. 
for  life  only,  and  X.  died  before  any  part  of  the  annuity 
became  payable,  his  representatives  were  held  entitled 
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to  the  cash  value  of  the  annuity  as  at  the  original 
testator's  death  (Barnes  v.  Keivley  (1797)  3  Ves.  305). 
In  fact,  the  doctrine  seems  only  to  be  an  illustration 
of  the  general  principle,  that  the  sole  beneficiary  of  a 
trust,  who  is  of  full  age  and  capacity,  may  demand 
that  the  trust  shall  cease  and  the  trust  property  be 
handed  over  to  him. 

Reference  has  already  been  made  to  the  fact  that 
annuities  may  be  for  various  periods  ;  and,  though  no 
estates  can,  of  course,  be  created  in  pure  personalty, 
yet  analogous  limitations  can  be  made,  though  the 
effect  will  not  necessarily  be  the  same  as  in  the  case 
of  land.  The  presumption  is,  that  the  annuity  is  for 
the  life  of  the  annuitant  [Blight  v.  Hartnoll  (1881) 
19  Ch.  D.  193).  But  grants  for  years  and  in  perpetuity 
are  not  uncommon  ;  though  a  grant  to  '  A.  and  the 
heirs  of  his  body  '  will  not  create  a  true  estate  tail, 
but  an  interest  in  the  nature  of  a  fee  simple  condi- 
tional, ahenable  in  perpetuity  by  the  grantee  imme- 
diately on  the  birth  of  issue  [E.  of  8tajford  v.  Buckley 
(1750)  2  Ves.  Sen.  180).  Such  an  interest  is  not 
infrequently  styled  a  '  personal  inheritance.' 

One  very  curious  feature  about  an  annuity  is  :  that 
there  may  be  no  one  personally  liable  to  pay  it. 
Whether  there  is,  or  not,  depends  on  the  form  of  the 
grant ;  though  the  inference  is  almost  irresistible  that, 
if  a  man  grants  an  annuity,  without  naming  any  fund 
out  of  which  it  is  payable,  he  binds  himself  personally 
to  pay  it  [Caijie  v.  Chapman  (1836)  5  A.  &  E.  647). 
But  there  is,  apparently,  even  in  the  case  of  an  annuity 
charged  on  land,  no  doctrine  similar  to  that  enun- 
ciated in  Thomas  v.  Sylvester  (1873)  L.  R.  8  Q.  B.  368, 
which  makes  the  terre-tenant  of  land  personally  Hable 
to  satisfy  a  rent-charge  upon  it  (p.  226).  And  there  is 
no  action,  either  against  the  Crown  itself  or  a  Crown 
official,  for  the  recovery  of  a  Crown  pension  {Gidley  v. 
Lord  Palmerston  (1822)  3  B.  &  B.  275). 

Finally,  an  annuity  occupies  a  curious  position  with 
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regard  to  the  Statutes  of  Limitation.  No  action  can 
be  brought  to  recover  an  annuity  charged  on  land 
or  given  by  way  of  legacy  more  than  twelve  years 
after  a  present  right  to  receive  the  same  has  accrued 
to  a  person  entitled  to  give  a  discharge  for  the  money, 
or  after  the  last  payment  on  account,  or  acknowledg- 
ment in  writing,  by  the  person  by  whom  the  same  is 
payable,  whichever  is  the  latest  (Real  Property  Limi- 
ta^tion  Act,  1874,  s.  8) ;  and  no  action  to  recover  money 
can  be  brought  on  any  specialty  more  than  twenty 
years  after  the  cause  for  action  arose,  or  after  the 
last  written  acknowledgment  or  payment  on  account 
(Civil  Procedure  Act,  1833,  ss.  3,  5)— the  usual  allow- 
ance being  made  for  disabihties.  These  provisions 
will,  doubtless,  cover  the  cases  of  the  great  majority 
of  annuities.  But  it  is  possible  to  imagine  an  annuity 
neither  charged  on  land,  nor  created  by  way  of  legacy, 
nor  due  by  virtue  of  a  document  under  seal ;  and, 
with  regard  to  such  an  annuity,  it  appears  that  there 
is  no  period  of  hmitation  appKcable,  either  to  recovery 
of  the  annuity  itself  or  of  arrears  under  it  {Re  Ashwell 
(1859)  Johns.  112).  But  not  more  than  six  years' 
arrears  of  annuity  charged  on  land  can  be  recovered 
(Real  Property  Limitation  Act,  1833,  s.  42). 

C.  Shares,  Stocks,  and  Debentures, 

A  share  in  the  technical  sense  in  which  it  is  here 
used,  means  an  undivided  interest,  of  a  specific  nominal 
value,  and  in  some  way  identifiable  as  distinct  from 
all  other  interests,  in  the  capital  of  an  association, 
not  necessarily  incorporated,  and  not  necessarily 
carrying  on  business  for  the  sake  of  profit.  By  far  the 
most  common  instance  of  such  '  shares  '  at  the  present 
day  is,  of  course,  the  share  in  the  capital  of  a  company 
incorporated  under  the  provisions  of  the  Companies 
Clauses  Consohdation  Act,    1845,    or  the  Companies 
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(Consolidation)  Act,  1908,  for  the  purposes  of  gain  ; 
and  one  distinguishing  mark  of  all  shares  governed  by 
these  two  statutes  is,  that  each  must  bear  an  appro- 
priate number,  and  be  registered  in  the  name  of  the 
holder  in  the  books  of  the  company.  Obviously,  such 
a  share  is  only  a  chose  in  action  ;  for  it  gives  no  right 
to  any  sijecific  portion  of  the  company's  property, 
but  merely  a  right  to  take  part  in  the  affairs  of  the 
company  in  manner  provided  by  the  Acts  and  the 
company's  Memorandum  and  Articles  of  Association. 
The  same  is  true,  substantially  speaking,  of  the  shares 
held  by  the  subscribers  to  any  other  association, 
rehgious,  philanthropic,  scientific,  or  the  hke,  other 
than  a  private  partnership.  The  general  provisions  of 
the  law  affecting  incorporated  companies  have  been 
previously  described  in  outline  (Vol.  I,).  Here  it 
is  sufficient  to  note  that  a  shareholder,  being,  not 
a  creditor,  but  a  part  proprietor,  of  the  association, 
cannot  sue  the  association  to  recover  the  value  of  his 
share.  His  only  remedy,  apart  from  a  sale  or  mort- 
gage of  his  shares,  if  he  wishes  to  realize,  is  to  in- 
stitute proceedings  for  winding  up  the  association, 
discharging  its  debts,  and  distributing  the  surplus 
capital,  if  any.  But  he  will  not  be  successful  in 
his  proceedings,  if  there  is  any  reasonable  chance  of 
the  association  continuing  to  fulfil  its  objects  ;  unless 
the  rest  of  the  shareholders  agree,  or  unless  the  period 
for  which  the  association  was  formed  has  come  to  an 
end. 

Stock  differs  from  shares  mainly  in  two  respects  : 
first,  in  that  no  liabihty  for  '  calls,'  i.e.,  further  sub- 
scriptions to  the  capital  of  the  association,  can  be 
made  upon  its  holder ;  second,  that,  subject  to  express 
prohibition,  it  can  be  divided  into  unequal  amounts 
of  any  extent,*  whereas  shares  are,  almost  invariably, 
issued  in  large  classes  of  identical  amounts.  Hence, 
it  is  a  common  practice  for  a  company  registered  under 
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the  Act  of  1908  to  convert  all  or  some  of  its  paid-up 
shares  into  stock,  for  convenience  of  sub-division  ;  and 
such  a  company  is  justified  in  so  doing  (s.  41  (1)  (c)). 
But  a  great  deal  of  '  stock  '  does  not  arise  from  the 
conversion  of  shares,  e.g.,  Government  stock,  which  is 
merely  a  -pro  tanto  claim  on  the  assets  constituting  the 
Consohdated  Fund. 

Debentures,  on  the  other  hand,  as  their  name  im- 
phes,  are  acknowledgment  of  debts  due  by  an  asso- 
ciation or  company  to  the  holders,  whether  secured 
by  a  charge  on  the  assets  of  the  association,  or 
not.  If  it  is,  the  charge  may  be  a  '  fixed  charge,' 
i.e.,  an  ordinary  mortgage  on  the  existing  assets 
of  the  association  or  part  of  them.  But  this  sort 
of  charge,  unless  restricted  to  the  '  fixed  '  capital  of 
the  association,  e.g.,  its  land,  buildings,  and  heavy 
machinery,  is  apt  to  be  irksome  and  hampering  to  the 
association's  business  ;  and  a  more  modern  and  very 
ingenious  form  of  charge,  known  as  a  '  floating  charge,' 
is  often  employed  for  the  purpose  of  securing  deben- 
tures. By  this*  form  of  charge,  which  may  be  com- 
bined in  the  same  documents  with  the  other  form,  the 
debenture  holders  acquire  no  immediate  right  in  rem 
over  the  assets  intended  to  be  covered  by  it ;  and 
these  assets  can,  accordingly,  be  freely  dealt  with  by 
the  association.  But,  on  the  occurrence  of  the  event 
provided  for  by  the  debenture  trust  deed,  the  charge 
attaches  to  the  then  assets  of  the  association,  and  can 
be  enforced  in  the  appropriate  manner,  by  action  for 
foreclosure  or  sale,  or  by  petition  for  winding  up  of  the 
association.  The  debentures  may  be  directly  issued  to 
the  holders  ;  but,  perhaps,  the  most  usual  form  is  for 
the  charge,  legal  or  equitable,  to  be  effected  in  favour 
of  trustees  for  the  debenture  holders,  whose  'stock' 
then  can  be  subdivided  into  any  sums  required.  In 
such  a  case,  the  debentures  wiU  be  enforced,  if 
necessary,   by  the  trustees.     It  has  aheady  been  re- 
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marked  (pp.  113-114)  that  the  strict  equitable  doctrine 
against  '  clogging  the  equity  '  may  not  apply  in  its 
fulness  to  commercial  '  floating  charges  '  ( De  Beers 
V.  British  S.  A.  Co  [1912]  A.  C.  52). 

Finally,  it  may  be  mentioned  that  all  debentures 
issued  by  a  company  incorporated  under  the  Companies 
(ConsoHdation)  Act,  1908,  must  be  registered  (s.  93) 
with  the  Registrar  of  Joint  Stock  Companies,  and  all 
'  mortgage  debentures  '  secured  upon  land  or  upon 
charges  thereon  within  the  meaning  of  the  Mortgage 
Debenture  Amendment  Act,  1870,  s.  4,  must  be 
registered  with,  and  endorsed  by,  the  Chief  Registrar 
of  the  Land  Registry,  not  merely  in  proof  of  title,  but 
as  a  condition  of  validity.  Unless  duly  registered,  the 
former  class  will  be  void  against  the  hquidator  or  any 
creditor  of  the  company ;  the  latter  will  create  no 
charge  on  the  registered  securities  of  the  company 
(Mortgage  Debenture  Act,  1865,  s.  33). 

D.  Patents  and  Designs. 

By  a  patent  is  intended,  in  this  and  the  next 
chapters,  a  monopoly  of  the  right  of  making,  using 
(otherwise  than  for  the  purposes  of  mere  experiment), 
exercising,  and  vending,  a  process  of  manufacture  and 
the  results  thereof.  At  one  time,  the  Crown  claimed 
by  virtue  of  its  prerogative  in  matters  of  trade,  a  right 
to  grant  such  monopoHes.  But,  in  the  sixteenth  and 
early  seventeenth  centuries,  this  right  was  strongly 
denied  by  ParHament  ;  and,  at  length,  in  the  year  1623, 
was  passed  the  famous  Statute  of  Monopolies,  which 
absolutely  forbade  the  exercise  of  such  a  right,  except 
in  accordance  with  an  Act  of  Parhament,  and,  in  fact, 
severely  restricted  the  grant  of  such  monopohes.  On 
the  other  hand,  the  utihty  of  such  grants,  in  certain 
carefully  defined  cases,  was  gradually  admitted  ;  and 
now,  any  person  who  conforms  to  the  requirements 
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of  the  existing  Acts  regulating  the  matter,  viz.,  the 
Patents  and  Designs  Acts,  1907  and  1919,  may  obtain 
a  grant  as  of  course. 

The  name  '  patent '  is  derived  from  the  fact  that 
such  grants  are  always  made  by  Letters  Patent  of 
the  Crown,  which,  as  their  name  implies,  are  open 
for  all  to  see.  Consequently,  they  afford  no  protection 
to  '  secret  processes,'  i.e.,  processes  not  divulged  by 
the  users  thereof.  These  latter  processes,  in  fact, 
receive  scanty  protection  from  the  law.  A  stranger 
who  discovers  them  is  fully  at  liberty  to  use  them, 
provided  that  he  does  not  falsely  represent  himself 
as  being  authorized  by  the  inventors  to  do  so,  by 
attempting  to  '  pass  off  '  his  goods  as  theirs.  It  is 
only  where  the  divulging  of  such  a  process  involves 
the  betrayal  of  confidence,  e.g.,  by  an  employee,  that 
the  inventor  can  invoke  the  aid  of  the  law,  and  then 
only  in  a  not  very  effectual  way. 

The  holder  of  a  valid  patent,  on  the  other  hand, 
can  make  use  of  the  most  effective  legal  remedies 
against  aiiy  '  infringer  '  of  his  patent,  i.e.,  any  person 
who  interferes  with  his  monopoly  right  above  de- 
scribed. Prima  facie,  every  such  infringement  entitles 
the  patentee  to  damages,  and  an  injunction  against 
future  infringement  ;  but  if  the  defendant  in  such 
proceedings  proves  that  he  acted  in  good  faith,  with- 
out knowledge,  or  reasonable  means  of  know- 
ledge, of  the  plaintiff's  rights,  then  he  will  not  have 
to  pay  damages,  though  an  injunction  maj^  be 
granted  against  him  (Act  of  1907,  ss.  14,  33  ;  1919, 
s.  10). 

But  it  is  important  to  notice  that  although,  as  above 
said,  an  inventor  may,  on  complying  with  the  pro- 
visions of  the  Acts,  obtain  as  of  right  his  grant 
by  Letters  Patent,  yet  these  provisions  (which  sub- 
stantially reproduce  the  old  conditions  of  1623) 
very  severely  restrict  the  possibilities  of  a  successful 
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application.  Such  a  grant  can  only  be  made  in 
respect  of  a  manufacture  new  within  the  realm 
(for  this  purpose  the  United  Kingdom  and  the  Isle 
of  Man)  to  the  true  and  first  inventor  thereof 
(Statute  of  Monopolies,  s.  6).  The  word  '  manu- 
facture '  has  been  the  subject,  in  this  connection,  of 
much  judicial  interpretation  ;  but,  briefly,  it  may  be 
defined  as  some  useful  new  process,  or  improvement 
of  an  existing  process,  of  a  mechanical  kind,  which 
can  actually  be  employed  in  the  production  of  material 
values.  Thus  a  mere  scientific  truth,  an  idea,  or 
even  a  design,  though  all  of  these  may  powerfully 
aid  in  the  production  of  values,  cannot  be  made  the 
subject  of  a  '  patent '  ;  though,  as  we  shall  hereafter 
see,  ideas  and  designs  may  be  protected  in  other  ways. 
On  the  other  hand,  though  a  manufacture  may  have 
been  known  abroad,  yet  if  it  has  never  been  used 
within  the  realm,  it  may  be  the  subject  of  a  patent. 
It  may,  perhaps,  be  doubted  whether  such  an  inter- 
pretation of  the  words  of  the  old  statute  really  repre- 
sents the  intentions  of  its  framers  ;  and,  as  we  shall 
hereafter  see,  it  has  given  rise  to  certain  abuses 
which  it  has  been  the  aim  of  recent  legislation  to 
correct. 

Again,  not  only  the  scope,  but  the  duration  of  a 
patent  is  severely  limited  by  law.  The  old  statute 
(s.  6)  laid  down  the  period  of  fourteen  years  as  the 
extreme  limit  ;  and  this  remained  the  limit  for  a 
first  grant  down  to  the  year  1919,  when  it  was  in- 
creased to  sixteen  years  (Act  of  1919,  s.  6).  But,  by 
later  statutes,  renewals  or  extensions  of  the  original 
grant  for  seven  or  even  fourteen  years  were  permitted, 
though  these  have  been  restricted  by  the  Act  of 
1919  (s.  7)  to  ten,  i.e.,  an  extreme  total  of  twenty- 
six  years.  But  such  renewals  are  only  granted  after 
grave  consideration  by  the  High  Court,  and  are 
usually  accorded  (apart  from  war  considerations)  only 
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if  the  applicant  shows  that,  owing  to  the  difficulties 
and  costs  of  production,  or  otherwise,  the  successive 
holders  of  the  patent  have  not  been  able  to  secure 
a  reasonably  adequate  return  for  their  skill  and 
capital.  Moreover,  there  are  heavy  fees  payable 
on  the  grant  of  a  patent,  and  during  its  currency  ; 
and  any  failure  to  pay  these  (unless  made  good  with- 
out injury  to  rivals)  will  involve  a  la2ise  of  the  patent 
(Act  of  1907,  s.  17). 

Again,  a  patent,  though  apparently  in  order,  may 
be  revoked,  if  it  is  discovered  that  it  was,  in  the  first 
instance,  irregularly  granted,  e.g.,  because  the  process 
was  not  one  properly  coming  within  the  contempla- 
tion of  the  Statute  of  Monopolies,  or  because  the 
description  in  the  '  specification '  (pp.  583-584)  does 
not  correspond  with  the  terms  of  the  grant  (Act  of 
1907,  s.  25  (3)),  or  because  there  has  been,  in  connection 
with  it,  an  '  abuse  of  monopoly  rights.'  This  last 
cause  arises  historically  out  lof  the  interpretation 
(referred  to  above)  put  by  the  Courts  on  the  words 
'  new  within  the  realm  '  in  the  Statute  of  Monopolies. 
Protected  by  this  interpretation,  the  owners  of  pro- 
cesses invented  abroad,  usually  foreigners,  by  taking 
out  a  patent  for  such  processes  here,  could,  without 
manufacturing  a  single  article  in  this  country,  flood 
the  markets  of  the  United  Kingdom  with  foreign- 
made  goods,  and  secure  a  monopoly  for  them,  because 
any  attempt  on  the  part  of  British  manufacturers  to 
produce  them  here  would  have  been  a  violation  of 
the  British  patent.  Accordingl}^  in  the  year  1907,  an 
attempt  was  made  to  counteract  this  abuse ;  and 
the  attempt  has  been  strengthened  by  s.  1  of  the 
Act  of  1919,  which  defines  '  abuses  of  monopoly 
rights '  as :  (i)  failure,  after  four  years  from  the  grant 
of  the  patent,  to  work  it  on  a  commercial  scale  in 
the  United  Kingdom,  (ii)  hindering,  by  importation 
of   similar  articles,   of   such   working,    (iii)  failure  to 
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meet  the  demand  for  such  articles  in  the  United 
Kingdom,  and  (iv)  unfair  and  unreasonable  refusals 
of,  or  charges  for,  the  grant  of  licences  to  manufacture 
such  articles  in  the  United  Kingdom. 

Generally  spealdng,  revocation  of  a  patent,  on  any 
of  the  above  grounds,  may  be  obtained  either  by  a 
direct  application  to  the  Comptroller  of  Patents, 
subject  to  an  appeal  to  the  High  Court,  or  by  j)etition 
to  the  Court,  or  as  a  defence  to  an  action  of  infringe- 
ment (Act  of  1907,  ss.  25,  26).  But,  in  the  case  of 
a  claim  to  revocation  on  the  ground  of  '  abuse  of 
monopoly  rights,'  the  Court  or  Comptroller  may 
adopt  the  milder  alternative  of  ordering  the  patent 
to  be  subject  to  'licences  of  right'— ^.e.,  compelling 
the  patentee  to  grant  a  licence  on  terms  deemed  by 
the  Court  or  Comptroller  to  be  reasonable,  to  anyone 
who  chooses  to  apply  for  it,  or  by  ordering  the  grant 
of  a  licence  to  the  applicant  on  condition  of  his  raising 
capital  for  development,  or  other  condition  (Act  of 
1919,  s.  1 ).  The  holder  of  a  patent  may  also  voluntarily 
apply  for  his  patent  to  be  endorsed  '  licences  as  of 
right,'  with  similar  results  (Act  of  1919,  s.  2).  An 
inducement  towards  this  apparently  self-sacrificing 
step  is  a  reduction  by  one  half  of  the  renewal  fees. 

The  only  other  point  which  it  seems  necessary  to 
notice  here  is,  that,  contrary  to  general  principles, 
a  grant  of  a  patent  binds  the  Crown,  in  the  same  way 
as  a  subject ;  except  that  the  Crown  has  a  right  to  use 
the  patent  on  terms  to  be  fixed  by  the  Treasury, 
and  that,  where  the  process  has  been  used,  or  recorded 
in  a  document,  by  a  Government  Department  before 
the  date  of  the  patent,  the  Crown  may  continue  to 
use  it  without  licence  or  payment  of  royalty,  unless 
the  process  has  in  fact  been  communicated  by  the 
applicant  for  or  the  holder  of  the  patent  (Act  of 
1919,  s.  8). 

A  design  in  this  and  the  next  chapter  means  a  new 
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and  original  design  or  model  (other  than  a  design 
for  a  sculpture  protected  by  the  Copyright  Act,  1911) 
for  the  pattern,  shape,  configuration,  or  ornament  of 
any  article  of  manufacture  or  substance.  Provided 
that  the  requirements  of  the  Patents  and  Designs 
Act  of  1907  as  to  registration  have  been  complied 
with,  the  proprietor  of  such  design  will  be  entitled 
to  a  penalty  or  damages  from  any  one  who,  during 
a  period  of  fifteen  jT^ears,  without  the  written  licence 
of  the  proprietor,  applies  such  design,  for  the  purposes 
of  sale,  to  any  goods  of  the  class  in  respect  of  which 
it  is  registered,  or  publishes  or  exposes  articles 
of  such  class,  so  designed,  for  sale,  but  only  if  such 
proprietor  has  taken  all  reasonable  steps  to  ensure 
that  each  of  such  articles  was  marked  with  the  proper 
registration  mark  indicating  the  existence  of  the 
registration,  or  if  he  can  prove  that  the  infringer  had 
received  notice  of  the  existence  of  his  proprietorship 
(Act  of  1907,  ss.  49,  54,  93).  There  is,  however,  a  pro- 
vision in  the  Act  of  1919  (s.  14),  somewhat  corre- 
sponding, in  the  case  of  registered  designs,  to  that 
above  described  in  connection  mth  '  abuse  of  monopoly 
rights.'  The  rights  of  the  Crown  with  regard  to  the 
user  of  registered  designs  are  also  much  the  same 
as  those  enjoyed  by  it  Avith  regard  to  patents  (s.  15). 
In  connection  with  both  patents  and  designs,  there 
is  a  possibihty  of  a  curious  action  known  as  a  '  threats 
action.'  If  a  person  alleges  that  a  rival  trader  is 
violating  his  patent  rights,  or  his  rights  in  a  registered 
design,  such  an  allegation  may,  obviously,  do  the 
rival  immense  harm  ;  for  it  may  frighten  his  customers 
from  taking  the  goods  in  question,  lest  they  should 
be  implicated  in  an  infringement  of  monopoly  rights. 
Yet,  as  the  law  once  stood,  the  accused  party  had  no 
remedy,  short  of  a  doubtful  action  of  defamation  ; 
unless  the  accuser  thought  fit  to  follow  up  his  accusa- 
tion   by    taking   proceedings    to    punish    the    alleged 
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breaches.  Now,  however,  the  party  accused  can, 
in  effect,  say  to  the  accuser  :  '  Bring  your  action 
at  once  '  ;  and,  if  the  accuser  will  not,  then  he  is 
himself  open  to  a  '  threats  action  '  for  damages  and 
an  injunction  by  the  accused  party  (Act  of  1907, 
ss.  36,  61).  And  the  bona  fides  of  his  accusation 
will  be  no  defence.  Such  an  action,  however,  does 
not  lie  against  a  man  who  admits  that  he  is  a  mere 
licensee  of  the  alleged  patent  or  design  [Diamond 
Coal  Cutting  Co.  y.  Mining  Appliances  Co.  (1916) 
85  L.  J.  Ch.  232). 

E.  Teade  Marks,  Trade  Names,  and  Goodwill. 

A  trade  mark  is  defined  by  the  Trade  Marks  Act,. 
1905,  as  *'  a  mark  used  or  proposed  to  be  used  upon 
"or  in  connection  with  goods,  for  the  purpose  of 
"  indicating  that  they  are  the  goods  of  the  proprietor 
"  of  such  trade  mark,  by  virtue  of  manufacture, 
"selection,  certification,  dealing  with,  or  offering  for 
"  sale."  Previously  to  the  Trade  Marks  Registration 
Acts,  1875  to  1877,  there  was  no  propert}^  (strictly 
speaking)  recognized  by  law  in  any  trade  mark  or 
trade  name  ;  but  there  was  a  sort  of  qualified  right 
therein  recognized  by  the  law  (sometimes  spoken  of 
as  a  right  of  property),  upon  the  principle  that  "  one 
*'  man  has  no  right  to  put  off  his  goods  for  sale  as  the 
"  goods  of  a  rival  trader  ;  and  he  cannot,  therefore, 
"  be  allowed  to  use  names,  marks,  letters,  or  other 
"  indicia,  by  which  he  may  induce  purchasers  to 
"  believe  that  the  goods  which  he  is  selling  are  the 
"  manufacture  of  another  person  "  [Leather  Cloth  Co. 
V.  American  Leather  Cloth  Co.  (1865)  11  H.  L.  C.  538). 
This  principle  still  exists  independently  of  statute  ; 
and  gives  rise  to  what  are  known  as  '  passing  off  ' 
actions,  in  which  the  Court  may  award  damages  or 
an   account,    and   an   injunction   to   prohibit   further 
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passing  off.  In  all  such  cases,  the  right  turns  on 
the  question  whether  the  name  or  mark  has  by  user 
become  so  identified  in  the  mind  of  the  public  with 
the  goods  of  a  particular  manufacturer  or  trader, 
that  the  use  thereof  by  a  rival  does,  or  is  likely  to, 
deceive.  Even  the  form  and  get-up  of  goods  may 
become  identified  in  the  mind  of  the  public  with  the 
goods  of  a  particular  manufacturer  ;  and,  in  such  a 
case,  another  manufacturer  will  not  be  allowed  to 
put  on  the  market  rival  goods  with  a  similar  form 
or  get-up.  It  is  not  necessary  to  prove  actual 
intention  to  deceive  on  the  part  of  the  defendant 
(Saxlehmr  v.  A'pollinaris  Co.  [1897]  1  Ch.  893)  ; 
but,  semble,  no  damages  or  account  will  be  awarded 
against  a  defendant  who  has  not  been  guilty  of  fraud 
{Slazenger  v.  Spalding  [1910]  1  Ch.  257).  The 
competence  of  this  action  is  expressly  reserved  by 
the  Trade  Marks  Act  1905  (s.  45). 

An  exclusive  right  to  a  trade  mark,  which,  as  dis- 
tinguished from  a  mere  means  of  preventing  fraud, 
may  be  properly  called  proprietary,  and  which  is 
capable  of  being  acquired  by  registration,  not  merely 
by  user,  was  first  given  by  the  Trade  Marks  Registra- 
tion Acts,  1875  to  1877.  These  Acts  have  been  re- 
pealed ;  and  the  law  on  this  subject  is  now  governed 
by  the  Trade  Marks  Acts,  1905-19,  the  first  of 
which  consolidates  and  amends  the  provisions  (now 
also  repealed)  relating  to  trade  marks  contained  in  the 
Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888. 
By  the  Trade  Marks  Act,  1905,  it  is  provided,  that 
the  registration  of  a  person  as  proprietor  of  a  trade 
mark  shall,  if  vahd,  give  to  such  person  the  exclusive 
right  to  the  use  thereof  in  connection  with  the  goods 
in  respect  of  which  it  is  registered  (ss.  38,  39) ;  though 
in  certain  cases  concurrent  registration  by  more  than 
one  proprietor  in  respect  of  the  same  goods  is  per- 
mitted.    In  all  legal  proceedings  relating  to  a  registered 
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trade  mark,  the  fact  that  a  person  is  registered  as 
proprietor  is  prima  facie  evidence  of  the  validity  of 
the  original  registration  and  of  subsequent  assign- 
ments and  transmissions  ;  and,  after  the  expiration  of 
seven  years,  the  original  registration  must  be  taken 
to  be  valid  in  all  respects,  unless  such  registration 
was  obtained  by  fraud,  or  the  trade  mark  offends 
against  the  provisions  of  the  Act,  which  prohibits  the 
registration  of  any  matter,  the  use  of  which,  as  being 
deceptive  or  otherwise,  would  not  be  entitled  to 
protection,  or  would  be  contrary  to  law  or  morahty, 
and  of  any  scandalous  design.  A  trade  mark  is 
assignable  and  transmissible,  but  only  in  connection 
with  the  goodwill  of  the  business  concerned  in  the 
goods  for  which  it  is  registered  ;  and  it  is  determinable 
with  that  goodwill  (ss.  22,  38).  For  registration  is 
possible  only  in  respect  of  particular  goods  or  classes 
of  goods  (s.  8). 

In  order  to  be  capable  of  registration  under  the  Act, 
a  trade  mark  must  contain,  or  consist  of,  at  least  one 
of  the  following  essential  particulars,  namely— (l)  the 
name  of  a  company,  individual,  or  firm  represented 
in  a  special  or  particular  manner  ;  (2)  the  signature 
of  the  applicant  for  registration  or  some  predecessor 
in  his  business  ;  (3)  an  invented  word  or  invented 
words  ;  (4)  a  word  or  words  having  no  direct  reference 
to  the  character  or  quality  of  the  goods,  and  not 
being,  according  to  ordinary  signification,  geographical 
names  or  surnames  ;  (5)  any  other  distinctive  mark 
(ss.  8-11).  But  a  name,  signature,  word,  or  words 
will  not,  except  upon  evidence  of  its  distinctiveness, 
be  registrable  under  the  provisions  of  the  Acts ;  unless 
it  falls  within  the  heads  numbered  (l)  to  (4).  As  a 
matter  of  fact,  questions  under  this  rule  usually  turn 
on  '  invented  words  '  ;  and  it  is  important  to  notice 
that,  if  such  words  are  really  '  invented,'  they  may  be 
registered    as    trade    marks,    even  though  they  have 
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reference  to  the  character  or  quality  of  the  goods  to 
wliich  they  are  applied  [Re  Liiiotype  T.  M.  [1900]  2 
Ch.  238).     On  the  other  hand,   the  mere  misspelling 
of  common  English  words  will  not  produce  '  invented 
words  '  (Uneeda  T.  M.  [1902]  1  Ch.  783) ;    though  a 
proprietor's  own  name  may  be  registered,  if  it  has 
become  by  user  sufficiently  distinctive  of  the  particular 
class  of  goods  intended  to  be  affected  {Teojani  Co.  v. 
Teofani  [1913]  2  Ch.  545).     But  by  the  provisions  of 
recent  legislation  (Act  of  1919,  ss.  1-4),  '  any  mark  ' 
which  has,  in  fact,  been  bond  fide  used  in  the  United 
Kingdom  for  two  years  by  its  alleged  proprietor,  may 
be  registered  in  Part  B  of  the  Register  of  Trade  Marks  ; 
though  such  registration  is  only  prima  facie  evidence 
of  proprietorship.     It  is,  however,  particularly  worthy 
of   notice,  that   the   proprietor  of  an  expired  patent 
will  not  be  allowed  virtually  to  give  himself  an  ex- 
tended monopoly,  by  the  ingenious  device  of  registering 
the  name  of  his  patent  article  as  a  trade  mark  (Act 
of  1919,  s.  16  ;   Magnolia  Metal  Co.  [1897]  2  Ch.  371). 
If  a  trade  mark  contains  (as  it  may  do)  parts  not 
separately  registered,  or  matter  common  to  the  trade 
or   otherwise   non-distinctive,    the   Registrar,    or   the 
Board  of  Trade,  or  the  Court,  may  require  the  pro- 
prietor to  disclaim  the  right  to  the  exclusive  use  of 
such  parts  or  matter  (s.  15).     No  registration  under 
the  Act  is  to  interfere  with  any  bond  fide  use  by  any 
person  of  his  own  name  or  place  of  business,  or  that 
of  his  predecessors  in  business,   or  the  use  by  any 
person  of  any  bond  fide  description  of  the  character 
or  quality  of  the  goods  (s.  44).     '  Old  marks,'  i.e.,  any 
special  or  distinctive  word  or  words,  letter,  numeral, 
or  combination  of  letters  or  numerals,  used  as  a  trade 
mark  before  the  13th  August,  1875,  may  be  registered 
under  this,  as  under  previous  Acts  (s.  9). 

The  owner  of  a  trade  mark,  being  first  duly  registered, 
may  now,  without  any  proof  of  fraud,  obtain  an  in- 
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junction  and  damages  or  an  account  of  profits  for 
the  unauthorized  use  of  his  trade  mark  during  fourteen 
years  from  its  registration  or  renewal ;  but  no  damages 
or  account  of  profits  will  be  given  against  an  innocent 
infringer.  By  the  Merchandise  Marks  Act,  1887,  the 
forgery  of  any  registered  trade  mark,  or  its  false 
application  to  goods  Hke  those  in  respect  of  which 
the  mark  has  been  registered,  together  with  many 
other  incidental  acts  of  the  like  false  and  fraudulent 
character,  are  made  criminal  offences,  and  punishable 
accordingly.  On  the  other  hand,  the  registration 
of  a  trade  mark  when  it  has  been  registered  without 
sufiicient  cause,  or  wrongly  allowed  to  remain  on  the 
register,  may  be  expunged  or  otherwise  rectified  by 
the  Court,  upon  the  apphcation  of  any  person  aggrieved, 
or  (in  the  case  of  fraud  in  the  registration  or  trans- 
mission) upon  the  apphcation  of  the  Registrar  him- 
seK  (s.  35).  Moreover,  upon  the  apphcation  of  any 
person  aggrieved,  a  trade  mark  may  be  taken  off  the 
register  in  respect  of  any  goods  for  which  it  is 
registered ;  on  the  ground  that  it  was  registered 
without  any  bond  fide  intention  to  use  it  in  connection 
with  such  goods,  and  that  there  has  in  fact  been  no 
such  bo7id  fide  user,  or  on  the  ground  that  there 
has  been  no  such  bond  fide  user  during  the  five  years 
immediately  preceding  the  application  (s.  37).  The 
falsification  of  entries  in  the  register,  or  the  making 
or  use  as  evidence  of  false  copies  of  entries,  is  a  mis- 
demeanour (s.  66) ;  and  any  person  who  represents 
a  trade  mark  as  registered  which  is  not  so,  is  liable 
on  summary  conviction  to  a  fine  not  exceeding  five 
pounds  (s.  67). 

The  trade  name  of  an  individual  or  firm  (except  in 
some  distinctive  form,  or  as  a  signature)  is  not  (as 
we  have  seen)  the  subject  of  registration  under  the 
Acts ;  but  any  one  has  a  common  law  right  to 
restrain  another  person  from  fraudulently  employing 
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his  (the  former's)  trade  name,  or  any  colourable 
imitation  of  it,  in  such  a  way  as  to  be  calculated 
to  deceive  the  public  by  confusing  the  pubhc  as 
to  the  identity  of  the  two  persons  and  the  goods  sold 
by  them  [Valentine  Meat  Juice  Co.  v.  Valentine 
Extract  Co.  (1900)  83  L.  T.  259).  This  is,  in  fact, 
merely  an  instance  of  the  '  passing  off  '  above  referred 
to  (pp.  563-564). 

The  goodwill  of  a  business  is  an  extraordinarily 
interesting  subject  of  property,  owing  to  its  in- 
tangible character.  It  consists,  in  reaUty,  of  nothing 
more  than  the  probability  that  customers  who 
have  been  in  the  habit  of  dealing  with  a  firm  or 
individual,  will  continue  to  do  so.  Needless  to  say, 
they  cannot  be  punished  if  they  do  not ;  but,  such  is 
the  force  of  habit,  that  large  sums  of  money  are 
constantly  being  paid,  for  the  privilege  of  securing 
the  benefit  of  this  probability.  At  one  time,  goodwill 
was  supposed  to  be  inseparable  from  the  building  in 
which  the  business  was  carried  on  ;  but,  many  years 
ago,  this  hypothesis  broke  down  before  the  obvious 
fact  that  a  man  would  often  pay  thousands  of  pounds 
for  the  goodwill  of  a  business,  deliberately  intending 
to  move  it  to  his  own  premises  or  other  surroundings. 
As  a  matter  of  law,  goodwill  is  now  regarded  as  assets 
for  the  purposes  of  Death  Duties  and  other  capital 
levies  (Potter  v.  Inland  Revenue  (1854)  10  Exch.  147) ; 
and  on  every  dissolution  of  partnership  the  goodwill 
of  the  firm's  business  must  be  taken  into  account 
{Hill  V.  Fearis  [1905]  1  Ch.  466). 

Owing  to  the  shadowy  character  of  this  kind  of 
property,  it  is  extremely  difficult  for  the  law  to  pro- 
tect it  adequately  ;  and,  substantially  speaking,  the 
efforts  of  the  Courts  have  been  directed,  mainly  if  not 
entirely,  to  preventing  unfair  competition  with  the 
purchaser  of  a  goodwill,  by  the  former  proprietors 
of  the  business.     Thus,  it  has  been  held,  in  a  well- 
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known  case,  that  a  man  who,  voluntarily  and  for 
valuable  consideration,  parts  with  his  rights  in  the 
goodwill  of  a  business,  must  not  soUcit  the  customers 
of  the  business  {Trego  v.  Hunt  [1896]  A.  C.  7),  even 
after  they  have  voluntarily  returned  to  him  {Curl  v. 
Webster  [1904]  1  Ch.  685).  On  the  other  hand,  he 
cannot,  in  the  absence  of  express  agreement,  be 
prevented  from  setting  up  a  rival  business  {Churton 
V.  Douglas  (1859)  Johns.  174)  ;  though  he  must  not 
represent  himseK  as  carrying  on  the  same  business  as 
before  {Pomeroy  v.  Scale  (1907)  23  T.  L.  R.  170).  And 
an  unwilUng  vendor  {e.g.,  a  banJo-upt  whose  business 
is  sold  by  his  trustee)  may  not  only  carry  on  a  rival 
business,  but  may  solicit  his  old  customers  {Jennings 
V.  Jennings  [1898]  1  Ch.  378). 

It  is  not  quite  so  clear  to  what  extent  the  acquisition 
of  a  goodwill  entitles  the  acquirer  to  use  the  name 
or  style  of  the  former  proprietors  of  the  business. 
But,  apparently,  a  purchaser  for  value  has,  in  the 
absence  of  stipulation  to  the  contrary,  the  right  to 
make  any  reasonable  use  of  such  name  or  style, 
provided  that  he  does  not  involve  the  former  pro- 
prietor in  pecuniary  habiUty  {Townsend  v.  Jarman 
[1900]  2  Ch.  698). 

F.    COPYKIGHT, 

Though  the  term  is,  unfortunately,  appUed  also  to 
the  right  to  prevent  infringement  of  exclusive  control 
of  the  '  designs  '  described  above,  yet,  in  its  proper 
sense,  copyright,  though  in  the  nature  of  a  monopoly, 
like  patents  and  the  other  interests  previously  con- 
sidered in  this  chapter,  yet  has  a  wholly  different 
scope.  It  is  properly  appUed,  not  to  mechanical 
processes  (which  are,  doubtless,  the  results  of  in- 
tellectual effort,  but  are  themselves  directly  pro- 
ductive of  material  wealth),  but  to  intellectual  effort, 
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as  expressed  by  arts,  such  as  letters,  music,  painting, 
sculpture,  which  have,  of  themselves,  no  material 
value,  and  do  not  aim  at  producing  material  values. 
As  it  is  sometimes  put  :  copyright  protects  ideas, 
patents  protect  processes  ;  and,  though  the  dis- 
tinction must  not  be  pressed  too  far,  it  may  serve 
as  a  rough  test.  It  is  true  that  it  is  the  form  of 
expression,  rather  than  the  idea  itself  which  is  pro- 
tected, even  by  copyright ;  but,  now  that  the  same 
idea  can  be  protected  in  different  forms  of  expression, 
the  contrast  is  becoming  approximately  sound. 

Copyright  may,  then,  be  defined,  for  legal  purposes, 
as  the  exclusive  right  to  reproduce,  in  certain  recog- 
nized forms,  an  idea  conceived  by  a  person  who  has 
already  expressed  that  idea  for  the  first  time  in  one 
of  these  forms,  i.e.,  who  has,  in  the  language  of  the 
Acts,  been  the  author  of  an  '  original  work.' 

The  law  of  copyright  is  now  governed  mainly  by 
the  Copyright  Act,  1911  ;  and  the  great  majority  of 
the  earher  statutes  on  the  subject  are  repealed  by 
that  Act.  The  term  '  copyright,'  as  used  in  that 
Act,  includes  not  only  the  exclusive  right  of  making 
copies,  but  also  rights  of  deHvery  (in  the  case  of 
lectures),  and  of  performance  (in  the  case  of  musical 
and  dramatic  works)  ;  and  the  right  extends  (subject 
to  the  provisions  of  the  Act)  to  every  original  hterary, 
dramatic,  musical,  and  artistic  work.  Before  the  date 
when  this  Act  came  into  operation  in  the  United 
Kingdom  (July  1st,  1912)  the  law  was  to  be  found 
mainly  in  a  large  number  of  statutes  which  dealt 
separately  with  different  kuids  of  right  and  different 
kinds  of  work.  Where  any  person  was  immediately 
before  the  commencement  of  the  Act  of  1911  entitled 
to  any  right  in  the  nature  of  copyright  or  performing 
right  (either  under  the  earher  statutes  or  by  the 
Common  Law)  in  any  work,  the  Act  (s.  24),  subject  to 
certain  exceptions  and  modifications  and  adjustments. 
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substitutes  for  such  right  copjTight  as  detiiied  by 
the  Act.  The  older  law  of  copyright  has,  therefore, 
now  become  comparatively  unimportant ;  and,  as 
the  subject  is  cUfificult,  we  will  proceed  at  once  to 
analysis  of  the  provisions  of  the  new  Act. 

Under  the  Act,  "  every  original  literary,  dramatic, 
"  musical,  and  artistic  work,"  may  be  the  subject 
of  copyright  (s.  1).  These  words  are  not  defined  by 
the  Act ;  but  the  interpretation  section  (s.  35)  states 
in  some  detail  matters  which  are  included  in  some 
of  them.  Thus,  for  example,  '  Uterary  work '  in- 
cludes maps,  charts,  plans,  tables  and  compilations  ; 
'  dramatic  work '  includes  any  piece  for  recitation, 
choreographic  work,  or  entertainment  in  dumb  show, 
the  scenic  arrangement  or  acting  form  of  which  is 
fixed  in  writing  or  otherwise,  and  any  cinematograph 
production  where  the  arrangement,  or  acting  form, 
or  the  combination  of  incidents  represented,  gives  the 
work  an  original  character  ;  '  artistic  work  '  includes 
works  of  painting,  drawing,  sculpture,  and  artistic 
craftsmanship,  and  architectural  works  of  art,  and 
engravings  and  photographs  ;  and  the  words  '  work 
of  sculpture,'  '  architectural  work  of  art,'  '  engravings,' 
'  photograph  '  and  '  cinematograph  '  are  further  ex- 
plained at  some  length. 

Under  the  earlier  Acts,  a  number  of  decisions  were 
given  as  to  what  productions  are  capable  of  copy- 
right ;  and  it  is  presumed  that,  so  far  as  they  are  not 
inconsistent  with  the  new  enactment,  or  dependent 
upon  the  wording  of  the  previous  statutes,  these 
decisions  will  be  followed.  It  is  conceived,  therefore, 
that  the  following  principles  still  hold  good. 

(l)  No  copyright  can  be  claimed  in  any  production 
which  is  immoral,  blasphemous,  or  seditious  in  its 
tendency,  or  which  is  defamatory  of  private  character 
(Lawrence  v.  Smith  (1822)  Jac.  472),  or  which  (with  a 
view  to  defraud  the  public)  is  published  as  the  work 
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of  one  who  is  not  in  truth  the  author,  or  is  otherwise 
fraudulent  {Wright  v.  Tallis  (1845)  1  C.  B.  893). 

(2)  Copyright  cannot  exist  in  the  mere  title  of  a 
book,  at  any  rate  unless  there  is  some  degree  of 
originahty  in  the  title  ;  though  a  right  to  such  title 
may  arise  by  time  and  use  (but  not  by  mere  registra- 
tion), on  the  principle  of  '  passing  ojff,'  previously 
explained  in  deahng  with  trade  marks  and  trade 
names  (pp.  563-564).  As  a  matter  of  fact,  actions  to 
protect  such  rights,  especially  by  newspaper  pro- 
prietors, are  not  infrequent. 

(3)  There  is  no  copyright  in  a  mere  piece  of  informa- 
tion, or  statement  of  opinion  or  theory,  apart  from 
the  literary  form  in  which  it  is  expressed  ;  though 
there  is  a  right  at  Common  Law  to  restrain  the  pubh- 
cation,  in  breach  of  faith,  of  mipublished  information, 
which  (semble)  has  not  been  affected  by  s.  31  of  the 
new  Act.  But  there  may  be  a  copyright  in  such 
things  as  directories  or  books  of  time-tables,  if  there 
is  any  originahty  in  the  headings  or  the  arrangement 
{Leslie  v.  Young  [1894]  A.  C.  335). 

The  Act  of  1911  does  not  apply  to  designs  capable 
of  being  registered  under  the  Patents  and  Designs  Act, 
1907  ;  except  to  those  designs  which,  though  capable 
of  being  so  registered,  are  not  used  or  intended  to  be 
used  as  models  or  patterns  to  be  multiphed  by  any 
industrial  process  (s.  22).  As  has  been  before  remarked, 
the  term  '  copyright, '  though  unfortunately  used  in 
connection  with  such  designs,  is,  so  far  as  their  ordinary 
purposes  are  concerned,  a  misnomer.  But  it  is  con- 
ceived that  such  designs,  regarded  as  works  of  art, 
would  be  protected  from  reproduction  in  artistic  form. 

For  the  piu-poses  of  the  Act,  '  copyright '  means  the 
sole  right  to  produce  or  reproduce  the  work,  or  any 
substantial  part  thereof,  "  in  any  material  form  whatso- 
ever "  (s.  1  (2)).  Unless  the  word  '  material '  is  here 
used    as    equivalent    to    'relevant,'    and    not    in   its 
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primary  meaning  of  '  relating  to  matter,'  it  is  a  most 
unfortunate  word  to  use  in  this  connection  ;  for,  as 
the  Act  itself  goes  on  to  explain,  the  reproductions 
intended  to  be  protected  are  not  material  but  artistic. 
Thus,  the  right  is  :  to  perform,  or,  in  the  case  of  a 
lecture,  to  deliver,  the  work  or  any  substantial  part 
thereof  in  public  ;  and,  if  the  work  is  unpublished, 
to  publish  it  or  any  substantial  part  thereof.  It 
includes  corresponding  rights  with  regard  to  the 
translation  of  the  work  ;  the  conversion  of  a  dramatic 
work  into  a  novel  or  other  non-dramatic  work,  and 
vice-versa  ;  and  the  making  of  a  record,  perforated 
roll,  cinematograph  film,  or  other  contrivance,  by 
means  of  which  a  literary,  dramatic,  or  musical  work 
may  be  mechanically  performed  or  delivered. 

Copyright  may  subsist  either  in  published  or  in  un- 
published works.  For  the  purposes  of  the  Act,  '  publi- 
cation '  means  the  issue  of  copies  of  the  work  to  the 
public,  but  does  not  include  public  performance  or 
deUvery  of  a  dramatic  or  musical  work  or  of  a  lecture, 
public  exhibition  of  an  artistic  work,  or  the  construction 
of  an  architectural  work.  The  issue  of  photographs 
and  engravings  of  works  of  sculpture  and  architectural 
works  of  art  is  not  to  be  deemed  publication  of  such 
works  (s.  1  (3)). 

In  the  case  of  a  published  work,  copyright  is  acquired 
if  the  work  was  first  published  in  any  part  of  His 
Majesty's  dominions  to  which  the  Act  extends  ;  in 
the  case  of  an  unpublished  work,  if  the  author  was 
at  the  date  of  making  the  work  a  British  subject,  or 
resident  within  any  such  part  of  His  Majesty's 
dominions  (s.  1(1 )).  The  right  is  not  acquired  in 
respect  of  any  other  works,  except  in  so  far  as  the 
protection  conferred  by  the  Act  is  extended  by  Orders 
in  Council  to  self-governing  Dominions  to  which  the 
Act  does  not  extend,  and  to  foreign  countries.  It 
is  clear  now  that,   in  the   case  of  published  works. 
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copyright  may  be  acquired  by  an  author  who  is  neither 
a  British  subject  nor  resident  within  the  British 
dominions. 

The  normal  term  of  copyright  is  the  life  of  the 
author  and  a  period  of  fifty  years  after  his  death  (s.  3). 
In  the  case  of  joint  authorship,  the  term  is  the  life  of 
the  author  who  dies  first,  together  with  a  period  of 
fifty  years  after  his  death,  or  the  life  of  the  author 
who  dies  last ;  whichever  period  is  the  longer  (s.  16). 
A  work  of  joint  authorship  is  one  produced  by  the 
collaboration  of  two  or  more  authors,  in  which  the 
contribution  of  one  author  is  not  distinct  from  the 
contribution  of  the  other  author  or  authors,  as  con- 
trasted with  a  '  collective  work,'  such  as  an  encyclo- 
paedia or  magazine,  in  which  the  contributions  of 
the  different  contributors  are  easily  distinguishable 
(ss.  16,  35). 

In  the  case  of  a  work  in  which  copyright  subsists 
at  the  author's  death,  but  which  has  not  been  published 
during  his  lifetime,  the  copyright  subsists  until 
publication  and  for  a  term  of  fifty  years  thereafter 
(s.  17  (l)).  This  provision  applies  only  to  hterary, 
dramatic,  and  musical  works,  and  to  engravings ;  and, 
in  the  case  of  dramatic  and  musical  works  and  lectures, 
public  performances  or  delivery  are  for  this  purpose 
equivalent  to  publication.  In  the  case  of  joint  author- 
ship, the  provision  applies  to  works  in  which  copyright 
subsists  at  the  death  of  the  author  who  dies  last,  but 
which  have  not  been  published,  performed,  or  delivered, 
before  that  date. 

Copyright  in  records,  perforated  rolls,  and  other 
contrivances  for  the  mechanical  reproduction  of  sounds, 
subsists  for  fifty  years  from  the  date  of  the  making 
of  the  original  plate  from  which  the  contrivance  was 
derived  (s.  19  (1)) ;  and  the  copyright  in  photographs 
subsists  for  fifty  years  from  the  making  of  the  original 
negative  (s.  21).     Where  any  work  has,  before  or  after 
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the  commencement  of  the  Act,  been  prepared  or 
pubHshed  by  or  under  the  direction  or  control  of  the 
Crown  or  any  Government  department,  the  copyright, 
subject  to  any  agreement  with  the  author,  belongs  to 
the  Crown  ;  and,  in  such  case,  the  term  of  copyright  is 
fifty  years  from  the  first  publication.  This  provision 
is  without  prejudice  to  any  rights  or  privileges  of  the 
Crown  (s.  18). 

Leaving,  for  the  present,  the  question  of  title  to 
copyright,  which  will  be  dealt  with  in  the  succeeding 
chapter,  we  may  proceed  to  notice  certain  restrictions 
of  or  conditions  attached  to  copyright,  which  somewhat 
hamper  the  owner's  freedom. 

At  any  time  after  the  expiration  of  twenty-five  years 
(or,  in  the  case  of  a  work  in  which  copyright  subsisted 
at  the  passing  of  the  Act,  thirty  years)  from  the  death 
of  the  author  of  a  published  work,  copyright  in  the 
work  will  not  be  deemed  to  be  infringed  by  the  repro- 
duction of  the  work  for  sale,  if  the  person  reproducing 
the  work  proves  that  he  has  given  notice  in  writing  of 
his  intention  to  do  so,  and  has  paid  all  royalties  to,  or 
for  the  benefit  of,  the  owner  of  the  copyright  in  respect 
of  all  copies  sold  by  him.  The  royalties  are  to  be  at 
the  rate  of  ten  jjer  cent,  on  the  published  price.  The 
Board  of  Trade  is  authorized  to  make  regulations  pre- 
scribing the  modes  in  which  notices  are  to  be  given 
and  the  particulars  to  be  given  in  such  notices,  and 
the  mode,  time,  and  frequency  of  the  payment  of 
royalties  (s,  3). 

At  any  time  after  the  death  of  the  author  of  a 
literary,  dramatic,  or  musical  work,  which  has  been 
published  or  publicly  performed,  complaint  may  be 
made  to  the  Judicial  Committee  of  the  Privy  Council 
that  the  owner  of  the  copyright  has  refused  to  republish 
it,  or  to  allow  its  republication  or  public  performance, 
and  that,  by  reason  of  such  refusal,  the  work  is  with- 
held from  the  public.    Upon  such  complaint  being  made, 
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the  owner  may  be  ordered  to  grant  a  licence  for  the 
reproduiition  or  public  performance  of  the  work,  on 
such  terms,  and  subject  to  such  conditions,  as  the 
Judicial  Committee  may  think  fit  (s.  4). 

The  publisher  of  every  book  published  in  the  United 
Kingdom  must,  within  one  month  after  publication, 
deliver,  at  his  own  expense,  to  the  trustees  of  the 
British  Museum,  one  free  copy  of  the  best  form  in 
which  the  book  is  printed,  bound,  and  containing  all 
maps  and  illustrations.  He  is  also  bound  to  supply, 
on  written  demand  made  within  twelve  months  of 
publication,  and  within  a  month  after  receipt  of  such 
demand,  a  copy  for  each  of  the  following  Ubraries, 
viz.,  the  Bodleian  Library  at  Oxford,  the  University 
Library,  Cambridge,  the  Library  of  the  Faculty  of 
Advocates  at  Edinburgh,  the  Library  of  Trinity  College, 
Dublin,  and  (but  subject  to  Board  of  Trade  restrictions) 
the  National  Library  of  Wales,  Aberystwyth.  But 
these  copies  need  only  be  of  the  most  numerous  edition ; 
and  delivery  need  only  be  made  in  London.  If  the 
publisher  fails  in  any  of  these  obligations,  he  is  liable 
to  a  fine ;  but  it  does  not  appear  that  the  copyright 
is  imperilled  by  his  default  (s.  15). 

Subject  to  certain  exceptions,  copyright  in  a  work 
is  deemed  to  be  infringed  by  any  person  who,  without 
the  consent  of  the  owner  of  the  copyright,  does  any- 
thing the  sole  right  to  do  which  is  conferred  by 
the  Act  on  the  owner  of  the  copyright  (s.  2).  It  is 
further  deemed  to  be  infringed  by  any  of  the  following 
acts,  i.e., 

(a)  by  the  seUing  or  letting  for  hire  of  a  work,  or 

by  way  of  trade  exposing  or  offering  it  for  sale 
or  hire  ; 

(b)  by  its  distribution  either  for  purposes  of  sale  or 

to  such  an  extent  as  prejudicially  to  affect  the 
owner  of  the  copyright  ; 

(c)  by  its  exliibition  in  public  by  way  of  trade  ; 
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(d)  by  its  importation  for  sale  or  hire  into  any  part 
of  His  Majesty's  dominions  to  which  the  Act 
extends  ; 
but  only  if,  in  any  of  these  cases,  the  person  so  acting 
knows  that  the  work  with  which  he  so  deals  infringes 
copyright,  or  would  infringe  copyright  if  it  had  been 
made  in  the  part  of  His  Majesty's  dominions  in  which 
the  act  is  done. 

Copyright  is  also  deemed  to  be  infringed  by  any 
person  who,  for  his  private  profit,  permits  a  theatre  or 
place  of  entertainment  to  be  used  for  the  performance 
in  public  of  a  work  without  the  consent  of  the  owner 
of  the  copyright  ;  unless  he  was  not  aware,  and  had  no 
reasonable  ground  for  suspecting,  that  the  performance 
of  the  work  would  be  an  infringement  of  copyright. 

The  most  general  exception  from  the  definition  of 
infringement  is  contained  in  the  provision  that  any 
fair  dealing  with  any  work  for  the  purposes  of  private 
study,  research,  criticism,  review  or  newspaper  sum- 
mary is  not  to  constitute  an  infringement  of  copy- 
right. There  are  further  exceptions  in  respect  of  the 
use  by  the  author  of  an  artistic  work  (not  being  the 
owner  of  the  copyright),  of  a  mould,  cast,  sketch,  plan, 
model,  or  study  made  by  him  for  the  purpose  of  the 
work  ;  the  making  and  publication  of  paintings,  draw- 
ings, engravings,  or  photographs  of  any  work  of  sculp- 
ture or  artistic  craftsmanship  permanently  situate  in  a 
public  place,  or  of  any  architectural  work  of  art ;  the 
pubhcation,  in  collections  mainly  composed  of  non- 
copyright  works  and  intended  for  school  use,  of  short 
extracts  from  published  literary  works  ;  and  the  read- 
ing or  recitation  in  public  by  one  person,  of  reasonable 
extracts  from  any  published  work. 

With  regard  to  '  lectures  '  (which  include  addresses, 
speeches  and  sermons),  it  is  provided  that  it  shall 
not  be  an  infringement  of  copyright  in  an  address  of 
a  political  nature  delivered  at  a  public  meeting,  to 
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publish  a  report  thereof  in  a  newspaper  (s.  20).  It  is 
further  provided,  with  regard  to  lectures  generally, 
that  it  shall  not  be  an  infringement  of  copyright  to 
publish  in  a  newspaper  a  report  of  a  lecture  dehvered 
in  public  ;  unless  the  report  is  prohibited  by  a  con- 
spicuous written  or  printed  notice  exhibited  as  provided 
by  the  Act  (s.  2  (1)).  This  provision  does  not  affect 
the  previous  provision  as  to  newspaper  summaries. 
It  is  uncertain  whether,  under  the  present  Act,  the 
reporter  of  the  speech  (or  the  newspaper  employing 
him)  acquires  any  copyright  in  the  report,  as  was  the 
case  under  the  earher  law  {Walter  v.  Lane  [1900] 
A.  C.  539).  But  the  better  opinion  seems  to  be  that 
each  reporter  (or  his  employer)  would  obtain  a  copyright 
in  his  own  report  ;  especially  if  it  were  not  a  mere 
verbatim  report,  but  a  summary  involving  the  exercise 
of  originaUty. 

The  Act  provides  that  the  making  of  records,  per- 
forated rolls,  and  other  contrivances  for  the  mechanical 
delivery  of  a  musical  work  shall,  subject  to  certain 
conditions,  not  be  deemed  to  be  an  infringement  of 
copyright  in  a  musical  work.  But,  in  order  to  get  the 
benefit  of  this  provision,  the  maker  of  such  contri- 
vances must  prove  that  he  has  given  notice  in  the 
prescribed  form,  or  paid  royalties  in  the  prescribed 
manner,  to  or  for  the  benefit  of  the  owner  of  the 
copyright  in  the  work.  Records  made  before  the 
commencement  of  the  Act  must  not  be  sold  afterwards 
without  pajmient  of  royalties  [Monckton  v.  Pathe,  Ltd. 
[1914]  1  K.  B.  395).  In  the  case  of  works  not  pub- 
lished before  the  commencement  of  the  Act,  the  maker 
must  further  prove,  that  such  contrivances  have 
previously  been  made  by,  or  with  the  consent  or 
acquiescence  of,  the  owner  of  the  copyright  (s.  19). 

Where  copyright  in  any  work  has  been  infringed, 
the  owner  of  the  copyright  may  sue  the  infringer  and 
obtain  an  injunction  to  restrain  the  continuance  or 
repetition  of  the  infringement ;   except  that  he  cannot 
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obtain  an  injunction  to  restrain  the  construction  of 
a  building  or  structure  which  has  been  commenced,  or 
to  order  its  demolition  (ss.  6,  9).  He  may  also  in 
such  action  obtain  damages  or  an  account  of  the  profits 
made  by  the  infringer  ;  but  the  plaintiff  will  not  be 
entitled  to  any  remed}^  other  than  an  injunction,  if 
the  defendant  alleges  in  his  defence  that  he  was  not 
aware  of  the  existence  of  copyright  in  the  work,  and 
proves  that,  at  the  date  of  the  infringement,  he  was  not 
aware,  and  had  no  reasonable  grounds  for  suspecting, 
that  copyright  subsisted  in  the  work  (s.  8).  An  action 
in  respect  of  infringement  of  cojDj'^right  cannot  be  com- 
menced more  than  three  years  after  the  infringement 
(s.  10). 

Apart  from  the  right  of  the  owner  of  copyright  to 
sue  in  respect  of  infringement,  it  is  provided  that  all 
infringing  copies  and  all  plates  used  or  intended  to 
be  used  for  the  production  of  infringing  copies  shall 
be  deemed  to  be  the  property  of  the  owner  of  the 
copyright,  who  accordingly  may  take  proceedings  for 
the  recovery  of  the  possession  thereof,  or  in  respect  of 
the  conversion  thereof  (s.  7). 

Summary  remedies  (in  addition  to  those  imposed  by 
the  Musical  (Summary  Proceedings)  Copyright  Act, 
1902,  and  the  Musical  Copyright  Act,  1906)  are  pro- 
vided by  the  Act  of  1911.  A  person  who  knowingly 
commits  certain  acts  which  constitute  an  infringement 
of  copyright  is  liable,  on  summary  conviction,  to 
pecuniary  penalties  not  exceeding  forty  shillings  for 
each  copy  dealt  with,  and  not  exceeding  fifty  pounds 
for  each  transaction  ;  and,  on  a  second  or  subsequent 
offence,  he  is  liable  to  the  like  penalties,  or  to  imprison- 
ment, with  or  without  hard  labour,  for  a  term  not 
exceeding  two  months.  The  Court  which  convicts  may 
order  the  destruction  or  delivery  up  of  offending  copies 
or  plates  (s.  11). 

The  Act  also  contains  provisions  enabling  the  owner 
of  copyright  to  call  on  the  Commissioners  of  Customs 
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and  Excise  to  prohibit  the  importation  of  infringing 
copies  (s.  14). 

Colonial  copyright.— The  Copyright  Act,  1911,  is 
declared  to  extend  throughout  His  Majesty's  dominions, 
except  as  to  certain  provisions  which  are  expressly 
restricted  to  the  United  Kingdom  (s.  13).  But  this 
application  is  subject  to  considerable  limitations. 

In  the  first  place,  the  Act  does  not  extend  to  a 
self-governing  Dominion,  unless  declared  by  the  legis- 
lature of  that  Dominion  to  be  in  force  therein,  either 
without  modifications  or  additions,  or  with  modifica- 
tions and  additions  relating  exclusively  to  procedure 
or  remedies,  or  necessary  to  adapt  the  Act  to  the 
circumstances  of  the  Dominion  (s.  25). 

In  the  second  place,  the  legislature  of  any  self- 
governing  Dominion  may  at  any  time  repeal  all  or  any 
of  the  enactments  passed  by  Parliament  relating  to 
copyright  (including  the  Act  of  1 9 1 1 ).  so  far  as  they  are 
operative  within  that  Dominion .  In  any  self-governing 
Dominion  to  which  the  Act  of  1911  does  not  extend, 
the  enactments  repealed  by  that  Act,  so  far  as  they  are 
operative  in  that  Dominion,  are  to  continue  in  force 
until  repealed  by  the  legislature  of  that  Dominion  (s.  26). 

Thirdly,  the  legislature  of  any  British  possession  to 
which  the  Act  extends  may  modify  or  add  to  its 
provisions  ;  but,  except  as  regards  changes  in  procedure 
and  remedies,  such  modifications  and  additions  shall 
apply  only  to  the  works  of  authors  who,  at  the  time  of 
making  them,  were  resident  in  the  possession,  and  to 
works  first  published  in  the  possession  (s.  27). 

There  are  other  provisions  in  the  Act  relating  to  the 
self-governing  Dominions,  which  are  too  complicated  to 
be  set  out  here  ;  and  much  the  same  must  be  said 
with  regard  to  the  provisions  affecting  international 
copyright.  The  latter  is  a  difficult  subject,  and  Onty 
partly  governed  by  English  law.  Briefly,  it  may  be 
said  that,  by  the  clauses  of  what  is  known  as  the 
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'Berne  Convention,'  entered  into  in  1886,  modified  by 
the  Act  of  Paris  in  1896,  and  revised  at  Berlin  in  1908, 
the  subjects  of  all  States  accepting  the  Convention 
(known  as  the  Copyright  Union)  are  entitled  to  the 
protection  of  each  other's  copyright  laws  ;  i3ublication 
in  their  own  countries  counting  as  publication  in  the 
others.  The  International  Copyright  Act,  1886,  amend- 
ing the  provisions  of  earlier  statutes  on  the  subject, 
empowered  the  Crown  to  guarantee  by  Order  in  Council 
the  privileges  of  English  copyright  law  to  the  subjects 
of  such  States  as  should  adhere  to  the  Convention, 
or  make  satisfactory  reciprocal  provision  for  the  pro- 
tection of  British  authors.  But  the  period  of  protec- 
tion in  this  country  is  limited  to  the  period  of  copy- 
right in  the  country  in  which  the  work  was  first 
actually  published  (s.  2  (3)). 

Before  leavmg  the  description  of  choses  in  action, 
the  reader  must  remember  that  a  considerable  number 
of  important  examples  have  not  been  dealt  with  in 
this  chapter,  because  they  fall  more  naturally  under 
other  branches  of  the  law  in  which  their  origin  and 
nature  are  naturally  described.  Conspicuous  among 
such  examples  are  policies  of  life,  fire,  marine,  and 
other  insurance,  and  negotiable  instruments.  These, 
as  arising  by  virtue  of  contract,  will  be  found  described, 
and  their  peculiarities  noted,  in  that  part  of  the  work 
which  deals  with  the  Law  of  Contract  (Vol.  III.,  Chaps. 
VII.  and  XL). 

NOTE   ON    AUTHORITIES. 

[The  law  on  the  subjects  of  jJut^nts,  trade  marks,  designs,  and 
copyright  being  mainly  statutory,  the  student  should  not  Jail  to 
familiarize  himself  early  with  the  relevant  Acts,  all  of  which  have 
been  indicated  in  the  text.  A  summary  of  the  law  will  be  found  in 
the  "  Digest  of  English  Civil  Law,"  pp.  979-1046.  The  following 
short  works  wilt  also  be  found  useful : — 

Romer,  "  Practice  before  the  Conqtroller  of  Patents.'' 

Kerly,  "  Treatise  on  the  Law  Relating  to  Merchandise  Marks." 

MacOillivray,  "  The  Copyright  Act,  1911."] 
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CHAPTER  XXXII. 

TITLE    TO    CHOSES   IN   ACTION. 


Having  no  tangible  subject-matter,  choses  in 
action,  unlike  chattels  corporeal,  can  be  acquired, 
not  only  by  transfer,  but  by  creation  ;  in  fact,  before 
it  is  possible  to  understand  how  they  can  be  trans- 
ferred, it  is  necessary  to  know  how  they  are  created. 
We  will,  therefore,  deal  first  with  the  creation  of 
choses  in  action. 

And  here  we  must  at  once  note,  that  there  is  no 
general  or  uniform  title,  as  there  is  in  the  case  of 
incorporeal  hereditaments  (which  are  all  assumed  to 
have  been  created  by  grant  or  devise),  for  the  creation 
of  choses  in  action.  As  we  have  seen  in  the  last 
preceding  chapter,  many,  perhaps  the  majority  of, 
choses  in  action  are  created  by  contract,  e.g.,  most 
debts,  including  especially  debts  due  on  negotiable 
instruments,  rights  arising  under  pohcies  of  insurance, 
unliquidated  claims  to  damages  arising  out  of  other 
kinds  of  contracts.  It  is  very  doubtful  whether 
claims  to  unliquidated  damages  arising  out  of  torts 
can  be  considered  to  be  choses  in  action  at  all ;  at 
any  rate  they  are  not,  as  we  shall  see,  assignable. 
In  many  cases,  choses  in  action,  such  as  patents, 
registered  trade  marks,  and  copyright,  arise,  directly 
or  indirectly,  out  of  Acts  of  Parhament.  These  again 
may  be  sub-divided  into  two  classes :  (i)  those,  as 
copyright,  in  which  no  formal  act  is  necessary  to 
enable  the  claimant  to  take  advantage  of  the  pro- 
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visions  of  the  statute,  and  (ii)  those,  e.g.,  patents, 
where  a  series  of  acts  is  necessary  to  acquire  a  com- 
plete title.  Among  the  latter  class  may  be  mentioned 
the  important  choses  in  action  known  as  shares, 
stocks,  and  debentures,  where  a  series  of  acts,  usually 
prescribed  by  statute,  are  necessary  for  the  creation 
of  the  chose  in  action.  Finally,  there  is  the  anomalous 
chose  in  action  known  as  '  goodwill,'  described  in  the 
last  chapter  (pp.  567-568),  which  may  be  said  to  have 
no  formal  creation,  but  to  arise  merely  out  of  a  given 
set  of  circumstances.  It  will  only  be  necessary  to 
deal  here  with  a  few  of  these  titles ;  the  others 
naturally  appearing  in  other  parts  of  this  work, 
which  deal  with  companies,  contracts,  and  the  like. 
And  first  we  will  deal  with  the  creation  of  Patent 
Rights. 

As  their  name  implies,  these  rights  are  created  by 
grant  of  Letters  Patent  by  the  Crown  ;  and,  in  strict 
theory,  such  a  grant  is  only  made  at  the  good  pleasure 
of  the  Crown.  But  a  most  striking  and  curious 
development  of  the  struggle  against  such  monopolies 
was,  that  the  very  statute  which  restricted  them  by 
rigid  conditions,  ultimately  rendered  the  acquisition 
of  them  by  any  person  fulfilling  those  conditions,  prac- 
tically a  matter  of  course.  We  have  already  defined 
the  conditions  imposed  by  the  Statute  of  Monopohes 
(pp.  558-559).  We  have  now  only  to  describe,  very 
briefly,  the  forms  which  must  be  followed  by  any 
person  seeking  a  grant  of  Letters  Patent  for  the 
monopoly  of  a  "  manufacture  new  within  the  realm,  to 
"  the  true  and  first  inventor  thereof." 

An  application,  in  the  prescribed  form,  having  been 
lodged  at  the  Patent  Office,  with  a  '  specification,'  or 
detailed  description  of  the  process  for  which  monopoly 
is  desired,  the  latter  (which  may  be  either  '  pro- 
visional '  or  '  complete  ')  is  referred  to  a  skilled  official, 
known  as  an  '  examiner,'  with  a  view  to  ascertaining 
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whether  the  specification  compUes  with  the  require- 
ments of  the  statutes.  (Patents  Act,  1907,  ss.  1-3.) 
The  question  of  '  new  within  the  realm  '  is  practically 
decided  by  a  search  of  the  file  of  specifications  for  the 
preceding  fifty  years  (s.  7).  The  examiner,  however, 
first  directs  his  attention  to  the  formal  correctness  of 
the  application  ;  and,  if  his  opinion  is  unfavourable, 
the  application  is  refused,  subject  to  an  appeal  to  a 
Law  Officer.  If  it  is  favourable,  however,  the  Comp- 
troller accepts  the  applicatiori  (s.  3) ;  and,  thence- 
forward the  applicant  may  use  his  process  openly, 
without  fear  of  being  met  by  the  objection  of  want 
of  '  newness  '  on  that  account  (s.  4).  Still,  however, 
he  has  to  wait  for  the  examination  of  the  complete 
specification,  which  must  be  lodged  within  six  months 
after  the  lodging  of  the  provisional  specification,  if 
any  (s.  5),  or  a  special  extension  not  exceeding  a 
month ;  and,  subject  to  a  power  of  amendment,  if  the 
report  is  unfavourable,  the  Comptroller  will,  subject  to 
appeal  to  a  Law  Officer,  reject  the  specificatio7i  (s.  7). 
If  it  is  favourable,  he  accej)ts  it. 

Still,  however,  the  applicant  has  to  undergo  a  further 
test ;  for  the  Comptroller  next  proceeds  to  advertise 
his  acceptance  of  the  specification  (s.  9) ;  and  apphca- 
tion  and  specifications  are  open  to  pubhc  inspection. 
Any  one  may,  within  two  months  from  the  date  of  the 
advertisement,  give  notice  of  opposition  to  the  grant 
of  the  desired  patent,  on  the  ground  either  (i)  that 
the  invention  was  obtained  from  him,  or  (ii)  that  it 
is  not  original,  or  (iii)  that  it  is  not  properly  described 
in  the  complete  specification,  or  (iv)  that  there  is  a 
variance  between  the  provisional  and  the  complete 
specifications,  and  that  the  difference  claimed  by  the 
latter  has  been  the  subject  of  a  previous  applica- 
tion by  him  (the  opposer).  Meanwhile,  however,  the 
original  appHcant,  from  the  time  of  the  acceptance 
of  his  specification,  will  enjoy,  not  merely  the  liberty 
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to  use  his  invention  himself,  but  all  the  rights  which 
he  would  have  had  if  a  patent  had  been  formally 
issued  to  him,  other  than  the  right  to  take  proceedings 
for  infringement  (s.  10).  The  dispute  must  be  decided 
by  the  Comptroller,  subject  to  an  apj)eal  to  a  Law 
Officer,  on  the  expiry  of  the  two  months  allowed  for 
opposition  (s.  11)  ;  and,  if  there  is  no  opposition,  or 
if  the  dispute  is  decided  in  favour  of  the  applicant, 
the  Letters  Patent  are,  on  payment  of  the  prescribed 
fee,  sealed  and  issued  to  the  applicant  (s.  12),  usually 
dating  back  to  the  date  of  the  apphcation  (s.  13). 
This  last  is  an  important  provision  ;  for  it  enables 
the  grantee  of  the  patent  to  sue  for  infringements 
occurring  between  the  acceptance  of  the  specification 
and  the  issue  of  the  patent.  But,  as  explained  in  the 
last  preceding  chapter  (pp.  560-561),  even  Letters 
Patent  are  only  a  prima  facie  title  ;  and  the  vahdity 
of  the  grant  may  be  questioned  in  subsequent 
proceedings. 

Title  to  registered  Designs  and  Trade  Marks  is 
acquired  by  registration  at  the  Patent  Office,  in 
manner  prescribed  by  statute  (Patents  Act,  1907, 
s.  49  (designs) ;  Trade  Marks  Act,  1905,  ss.  3,  4  (trade 
marks)).  Apparently,  in  the  case  of  designs,  registra- 
tion takes  place  without  examination  as  to  originality  ; 
but  the  Comptroller  may,  subject  to  appeal  to  the  Board 
of  Trade,  refuse  to  register  any  design  (Patents  Act, 
1907,  s.  49),  and,  apparently  (s.  56  (2)),  one  of  the 
grounds  on  which  he  may  so  refuse,  is  identity  with  a 
design  already  registered.  Still,  there  appears  to  be  no 
procedure  for  questioning  the  validity  of  a  design  once 
registered ;  but  the  so-called  '  copyright '  only  lasts  for 
two  periods  of  five  years  each,  with  a  possible  extension 
to  fifteen  (s.  53).  On  the  other  hand,  not  only  must,  as 
we  have  seen  (pp.  565-566),  a  trade  mark,  to  be  regis- 
trable, fulfil  certain  rather  stringent  conditions,  but 
the  application  to  register  is  advertised,  and  any  one 
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may  give  notice  of  objection  to  the  Registrar,  with  sub- 
sequent proceedings  closely  resembling  those  on  oppo- 
sition to  an  application  for  a  patent  (pp.  584-585) 
except  that  appeal  hes,  not  to  a  Law  Officer,  but  to 
the  Board  of  Trade  or  the  Court  (Trade  Marks  Act, 
1905,  s.  14).  And  it  is  expressly  provided  (s.  19) 
that,  except  by  Order  of  the  Court,  or  in  the  case  of 
trade  marks  in  use  before  August,  1875,  the  date  of 
the  first  Trade  Marks  Act,  no  trade  mark  shall  be 
registered  in  respect  of  goods  or  description  of  goods 
which  is  identical  with  one  belonging  to  a  different 
proprietor  and  already  registered.  These  provisions 
even  apply  to  trade  marks  registered  under  the  Act 
of  1919,  in  Part  B.  of  the  register  (1919,  s.  2)  ;  except 
that  the  latter  trade  marks  need  not  fulfil  the  require- 
ments as  to  form,  contents,  &c.,  required  by  the  strin- 
gent provisions  of  s.  9  of  the  Act  of  1905  (pp.  565-566). 
They  must,  however,  have  been  bond  fide  used  by 
the  appKcant  in  the  United  Kingdom  for  not  less  than 
two  years  before  the  date  of  the  application  (s.  2  (i)) . 
As  remarked  in  the  ^^receding  chapter,  registration 
in  Part  B.  is  only  prima  facie  evidence  of  monopoly  ; 
and  no  rehef  will  be  granted  to  the  proprietor  of  such 
a  trade  mark,  unless  the  Court  is  satisfied  that  the 
user  of  which  he  complains  is  calculated  to  deceive 
(s.  4).  Moreover,  a  trade  mark  can  be  removed  from 
Part  B.,  on  grounds  similar  to  those  which  would 
entail  a  removal  from  Part  A.  (p.  567). 

Title  to  Copyright  belongs,  in  the  first  instance, 
to  the  '  author  '  or  his  representatives  ;  and  the  only 
question  that  can,  presumably,  arise  on  this  title  is  : 
Who  is  the  '  author  '  of  a  given  work  ?  This  may  be 
a  mere  question  of  fact ;  but  it  may,  also,  in  certain 
cases,  raise  a  question  of  law.  For  example,  it  is 
expressly  enacted,  that,  where  a  work  is  produced  by 
a  person  '  in  the  course  of  his  employment  under  a 
contract  of  service  or   apprenticeship,'    his  employer 
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is  the  author,  or.  at  any  rate,  is  entitled  to  the  copy- 
right (Cop^a-ight  Act,  1911,  s.  5),  and  that,  where  the 
plate  of  an  engraving,  photograph,  or  portrait  was 
ordered  by  some  person  other  than  the  actual  maker, 
and  made  for  valuable  consideration  in  pursuance  of 
such  order,  the  copyright  in  the  plate  will  belong  to 
the  person  giving  the  order  (ib.).  On  the  other  hand, 
the  translator  of  a  work  has  been  held  to  be  the 
'author'  of  the  translation  {Byrne  v.  Statist  Co. 
[1914]  1  K.  B.  622)  ;  and  it  may  well  be,  as  suggested 
in  the  preceding  chapter  (p.  578),  that  the  reporter 
of  a  speech  or  sermon  is  the  '  author  '  of  the  report. 
Presumably,  however,  it  could  hardly  be  argued  that 
the  tj^ist  or  amanuensis  who  took  down  words  from 
the  composer  of  a  novel  or  letter,  would  be  the 
'  author  '  of  the  novel  or  letter.  It  was  held  by  the 
House  of  Lords,  in  a  well-known  case  decided  prior 
to  the  passing  of  the  Act  {Aflalo  v.  Bullen  [1904] 
A.  C.  17),  that  the  copyright  in  an  article  written  to 
order  for  an  encyclopaedia  passed  to  the  proprietor 
of  the  encyclopaedia  ;  but  it  is  somewhat  doubtful, 
in  view  of  the  wording  of  s.  5  of  the  Act,  how  far 
that  decision  now  represents  the  law.  Clearly  the 
contributor  to  a  '  newspaper,  magazine,  or  similar 
periodical '  does  not  lose  his  copyright  (s.  5)  ;  though 
he,  probably,  would  not  be  allowed  to  republish  in 
such  a  way  as  to  comj^ete  with  the  sale  of  the 
periodical.  On  the  other  hand,  he  may  restrain  the 
publication  of  his  work  otherwise  than  as  part  of 
'  a  '  (not  necessarily  the  same)  periodical. 

Transfer  of  Choses  in  Action. 

Just  as  a  good  many  choses  in  action  have  their 
special  forms  of  creation,  so  they  have  their  special 
forms  of  transfer  or  assignment.  Thus,  for  example, 
rights   due   under  negotiable  instruments    (Vol.    III., 
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Chap.  VII.)  may  be  transferred,  according  to  their 
special  character,  either  by  endorsement  and  dehvery, 
or  by  dehvery  alone,  not  (it  is  needless  to  say)  of  the 
chose  in  action  itself,  but  of  the  document  in  which  it 
is  expressed.  The  rule  is  the  same  with  regard  to  bills 
of  lading  (Vol.  III.,  pp.  185-186) ;  and,  as  we  have  seen 
(pp.  531-532),  a  valid  transfer  of  a  bill  of  lading  may 
also  transfer  possession  and  even  ownership  of  goods, 
as  well  as  rights  under  the  contract  of  which  the  bill 
of  lading  is  evidence.  Generally  speaking,  a  legal 
title  to  stocks,  shares,  and  debentures  can  only  be 
made  by  record  in  the  books  of  the  bank  or  company 
issuing  them  (National  Debt  Act,  1870,  s.  22  ;  Com- 
panies Clauses  Act,  1845,  s.  15  ;  Companies  (Con- 
solidation) Act,  1908,  s.  28)  ;  but  a  company  registered 
under  the  last-named  Act  may  issue  to  bearer  in 
respect  of  fully-paid  shares  or  stock,  share  warrants 
which  will  be  transferable  by  delivery,  and  operate 
to  transfer  the  title  to  the  shares  (s.  37).  Many  States 
and  financial  institutions  issue  '  bearer  bonds,'  or 
'  bearer  notes,'  which,  as  their  name  implies,  are 
transferable  by  dehvery  and  may  even  acquire  by 
usage  the  character  of  negotiable  instruments  {Good- 
win V.  Robarts  (1875)  L.  R.  10  Exch.  337).  Apparently, 
a  legal  title  to  a  patent  can  only  be  transferred  by 
deed ;  but  a  merely  written  assignment  will  be 
entered  on  the  Registry,  and  all  transfers  of  patents, 
to  give  a  legal  title,  must  be  registered  (Patents 
Act,  1919,  s.  16).  There  seems  to  be  no  special 
requirement  with  regard  to  the  form  of  the  transfer 
of  a  registered  design ;  but  the  transferee  cannot  sue 
for  infringement  until  he  is  registered  {Woolley  v. 
Broad  [1892]  1  Q.  B.  806).  No  special  form  is,  appar- 
ently, required  for  the  transfer  of  a  registered  trade 
mark  ;  but  it  can  only  be  transferred  in  connection 
with  the  goodwill  of  the  business  concerned  in  the 
goods  for  which  it  has  been  registered  (Trade  Marks 
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Act,  1905,  s.  22).  And  the  transferee,  before  being 
registered,  must  satisfy  the  Registrar  as  to  his  title 
(s.  33)  ;  and  he  cannot,  without  leave  of  the  Court, 
give  any  documentary  transfer  in  evidence,  unless 
registered  (Act  of  1919,  s.  11).  Copyright  may  be 
assigned  by  written  instrument,  signed  by  the  owner 
or  his  authorized  agent  (Copyright  Act,  s.  5)  ;  no 
registration  being  necessary.  But,  by  a  very  remark- 
able provision  of  the  Copyright  Act,  1911  (s.  5), 
when  the  author  of  a  work  is  the  first  owner  of  the 
copyright  therein,  no  assignment  by  him  (other  than 
by  his  will)  can  vest  in  the  assignee  any  rights  beyond 
the  expiry  of  twenty-five  years  from  the  author's 
death.  After  that  time,  the  reversionary  interest  in 
the  copyright  (usually,  as  we  have  seen,  lasting  for 
another  period  of  twenty-five  years)  will  become  part 
of  the  estate  of  the  deceased  author. 

Apart,  however,  from  these  special  cases,  there 
have  grown  up  certain  general  rules  with  regard  to 
the  transfer  of  choses  in  action  ;  and  by  a  well-known 
statute  the  matter  has  now  been  placed  upon  a  clearly 
recognized  footing.  As,  however,  in  so  many  other 
branches  of  Enghsh  Law,  it  is  difficult,  if  not  impos- 
sible, to  understand  clearly  the  modern  rules,  unless 
one  knows  something  of  their  history. 

Debts  and  other  choses  in  action  were  not  at  common 
law  assignable.  If  a  person  assigned  a  chose  in  action 
to  another,  the  latter  could  not  in  his  own  name  sue 
the  debtor.  An  assignment  could  only  be  made  by 
consent  of  the  debtor  ;  so  as  in  effect  to  amount  to 
a  novation  of  the  debt.  The  obhgation  between 
debtor  and  creditor  was  regarded  as  a  personal  one  ; 
and,  in  addition  to  this  fact,  a  chose  in  action,  being 
an  intangible  thing,  and  having  only  a  notional  exist- 
ence, it  was  regarded  as  impossible  to  transfer  pos- 
session of  it,  and  therefore  impossible  to  assign  it 
effectually  at  all.     Moreover,  the  Courts  took  the  view, 
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that  an  attempt  to  assign  a  chose  in  action  was,  in 
effect,  an  attempt  to  assign  a  lawsuit,  and,  as  such, 
savouring  of  the  crime  of  maintenance,  to  be  explained 
in  a  later  volume. 

From  this  technical  rule  of  the  Common  Law  there 
were  a  few  exceptions,  i.e.  (1)  the  Crown  could  assign 
its  choses  in  action  ;  (2)  assignments  by  operation  of 
law  were  valid,  e.g.,  on  marriage,  death,  or  bank- 
ruptcy ;  (3)  annuities  were  assignable ;  (4)  by  the  Law 
Merchant,  which  was  in  effect  part  of  the  Common 
Law,  bills  of  exchange,  cheques,  and  exchequer  bills 
to  bearer  could  be  assigned. 

Further  exceptions  in  particular  cases  grew  up  by 
statute  ;  for  instance,  promissory  notes  by  Acts  of 
Queen  Anne's  reign,  bail  bonds,  replevin  bonds, 
mortgage  bonds,  bills  of  lading  (if  endorsed),  mort- 
gage debentures.  East  India  Bonds,  policies  of  life 
and  marine  insurance,  and  shares  in  companies. 

Moreover,  quite  apart  from  statute  altogether, 
many  choses  in  action  could,  and  can  still,  be  assigned 
in  equity.  The  Court  of  Chancery,  from  a  very  early 
date,  would  recognize  as  vahd,  and  give  effect  to, 
such  an  assignment.  Such  an  assignment  required  no 
special  form,  even  oral  assignments  being  permissible 
{Brandts  v.  Dunlop  [1905]  A.  C.  454).  Moreover, 
equitable  assignment  of  an  existing  chose  in  action 
need  not  be  for  value  {Harding  v.  Harding  (1886) 
17  Q.  B.  D.  442);  though  an  assignment  of  a  future 
chose  in  action  can,  obviously,  only  operate  as  a 
contract  to  assign  when  such  chose  in  action  comes 
into  existence,  and,  as  such,  will  only  be  specifically 
enforced  if  made  for  a  valuable  consideration  {Tailhy 
V.  Official  Receiver  (1888)  L.  R.  13  App.  Ca.  523).  But 
notice  of  the  assignment  must  be  given  to  the  debtor, 
in  order  to  render  it  effectual  against  him  and  as 
against  subsequent  assignees.  And  the  assignee 
obtains  no  better  title  than  the  assignor,  but  takes 
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the  chose  in  action  subject  to  any  equitable  rights  of 
other  persons  affecting  it  at  the  time  of  the  assignment, 
whether  he  had  notice  of  such  rights  or  not  ;  unless 
there  exists  some  estoppel  precluding  such  persons  from 
setting  up  equities  {Orel  v.  White  (1840)  3  Beav.  357). 

The  effect  of  an  equitable  assignment  varies  accord- 
ing to  the  nature  of  the  chose  in  action  assigned.  If 
this  is  an  equitable  chose  in  action  {i.e.,  a  claim  which  is 
only  enforceable  against  the  party  liable,  on  ecpiitable 
grounds),  the  assignee  can  sue  in  his  own  name  without 
making  the  assignor  a  party,  so  as  effectually  to  bind 
the  latter.  If  it  was  a  legal  chose  in  action,  then, 
before  the  passing  of  the  Judicature  Act,  it  was 
necessary,  when  an  action  was  to  be  brought  upon 
it  in  a  court  of  Common  Law,  that  the  action  should 
be  brought  in  the  name  of  the  assignor,  and  the  Court 
of  Chancery  would  order  him  to  allow  such  proceedings 
to  be  brought  in  his  name.  Under  the  present 
practice,  if  the  assignor  refuses  to  join  as  plaintiff 
with  the  assignee,  he  is  joined  as  defendant,  in  order 
to  bind  him  by  the  decree  or  judgment.  To  facilitate 
matters,  the  assignor  would  sometimes  appoint  the 
assignee  his  attorney,  to  sue  for  the  debt  in  the  name 
of  the  assignor.  But  this  was  an  imperfect  remedy  ; 
because  the  death  of  either  party  dissolved  the 
appointment. 

There  are,  however,  certain  exceptional  cases  in 
which  a  chose  in  action  can  neither  in  equity  nor 
under  the  Judicature  Act  be  effectually  assigned,  e.g., 
(1)  where  it  is  a  claim  to  the  performance  of  an 
obligation  which  is  purely  personal  ;  (2)  where  it 
contains  an  express  provision  against  assignment  ; 
and  (3)  where  the  assignment  would  be  illegal  or 
contrary  to  public  policy.  Thus,  a  mere  right  to  sue 
for  damages  for  a  wrongful  act  cannot  be  assigned  : 
nor  can  the  pension  or  half-pay  of  naval  or  military 
officers,  or  even  an  Old  Age  pension,  or  the  pension 
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of  a  retired  ecclesiastical  incumbent.  There  seems, 
however,  to  be  no  reasonable  doubt,  that  even  un- 
liquidated claims  arising  out  of  ordinary  contracts 
can  be  assigned,  both  legally  and  equitably ;  and, 
though  a  claim  to  personal  services  arising  out  of  a 
contract  cannot  be  assigned,  a  pecuniary  claim  in 
respect  of  such  services  can  be  [Crouch  v.  Martin 
(1707)  2  Vern.  595). 

We  have  previously  (p.  591)  referred  to  the  change 
in  the  law  made  by  the  Judicature  Act,  1873,  s.  25  (6), 
which  provides,  in  effect,  that  any  absolute  assign- 
ment in  writing  of  any  debt  or  other  '  legal '  chose 
in  action,  of  which  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  shall  vest  in  the  assignee 
the  legal  right  to  sue  and  give  a  good  discharge  for 
the  same,  without  the  concurrence  of  the  assignor, 
but  subject  to  all  prior  equities.  The  effect  of  this 
provision,  where  it  applies,  is  to  give  the  assignee  a 
complete  legal  right  to  sue  in  his  own  name  [Read  v. 
Broivn  (1888)  22  Q.  B.  D.  132). 

But  the  conditions  upon  which  the  section  operates 
should  be  carefully  observed.  (1)  The  assignment 
must  be  "  absolute  and  not  by  way  of  charge  only  "  ; 
though  a  mortgage  in  the  ordinary  form  is  an  absolute 
assignment.  An  assignment  of  an  indefinite  part 
of  a  debt  is  not  an  absolute  assignment ;  and  it  seems 
to  be  the  better  opinion,  that  there  cannot  be  legal 
assignment  even  of  a  definite  part  of  a  debt  {Re  Steel 
Wing  Co.  [1921]  1  Ch.  349).  (2)  The  assignment 
must  be  of  a  "  debt  or  legal  chose  in  action."  These 
words  seem  to  include  all  rights  which  could,  pre- 
viously to  the  Act,  have  been  validly  assigned  either 
at  law  or  in  equity.  It  would  not,  however,  include 
the  exceptional  cases  above  mentioned,  which  are 
made  inahenable  by  the  policy  of  the  law.  (3)  The 
assignment  need  not  necessarily  be  for  value.  (4) 
The  assignment  must  be  "in  writing  imder  the  hand 
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"of  the  assignor."  *(5)  Express  notice  in  writing 
must  be  given  to  the  debtor.  In  Equity  notice  in 
any  form  was  sufficient.  (6)  The  assignee,  whether 
for  value  or  not,  takes  subject  to  all  equities  sub- 
sisting against  the  assignor  at  the  time  of  the  notice 
being  given  to  the  party  liable  ;  whether  he  (the 
assignee)  has  notice  of  them  or  not.  This  last  con- 
dition is  not  quite  easy  to  apply ;  but,  generally 
speaking,  it  may  be  said  to  protect  only  such  claims 
against  the  assignor  as  could  have  been  set  up  (either 
at  law  or  in  equity)  by  way  of  defence  or  set-off 
against  the  assignor,  had  he  then  attempted  to  enforce 
his  chose  in  action.  It  does  not  cover  claims  which 
could  only  have  been  enforced  by  independent  action 
{Stoddart  v.  Union  Trust  [1912]  1  K.  B.  181). 

It  should,  however,  be  noticed  that,  while  a  legal 
transfer  of  a  chose  in  action  must  be  '  absolute,'  in 
the  sense  that  the  legal  title  to  the  whole  chose  in 
action  must  be  vested  in  the  assignee,  yet  that,  as 
was  pointed  out  above,  it  need  not,  even  to  satisfy 
the  Judicature  Act,  be  '  absolute  '  in  the  sense  of 
an  '  absolute  bill  sale '  (p.  539),  i.e.,  an  out  and 
out  transfer  without  right  of  redemption.  Legal  and 
equitable  mortgages  of  choses  in  action  are  well  known ; 
and  the  former  will  satisfy  the  requirements  of  the 
Act,  and  enable  the  mortgagee  to  sue  the  party  liable 
in  his  own  name.  Moreover,  a  mere  written  charge 
may  be  given  on  a  chose  in  action,  and  will  be 
enforceable  in  equity,  by  sale  or  otherwise,  against 
all  subsequent  acquirers  affected  with  notice  or  not 
having  a  legal  title.  It  would  seem  that  the  familiar 
practice  of  handing  over  '  blank  transfers  '  of  shares 
operates  as  such  a  charge,  which  can  be  converted  by 
the  transferee  into  a  legal  mortgage  by  filhng  up  and 
registering  the  name  of  a  transferee.  There  can  also 
be  an  equitable  charge  of  a  similar  kind  effected  by 
deposit   of  instruments   of  title,  e.g.,  share   warrants 
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and  bills  of  lading  ;  and  it  is  a  question  of  fact  in 
each  case  what  was  the  intention  of  the  parties  to 
the  transaction  (Seicell  v.  Burdick  (1884)  L.  R.  10 
App.  Ca.  74).  But,  apart  from  such  deposit,  there 
can  be  no  implied  or  constructive  notice  of  a  lien  on 
choses  in  action  (or  even  on  chattels  corporeal)  which 
will  bind  a  purchaser  in  the  same  way  as  an  unpaid 
vendor's  lien  on  land  {Lloyd's  Bank  v.  Swiss  Bank- 
verein  (1913)  168  L.  T.  143).  And,  even  where 
documents  of  title  are  deposited  by  way  of  charge, 
the  creditor  should  take  care  to  get  endorsements, 
where  such  are  required  to  pass  a  legal  title  ;  or  he 
may  find  a  difficulty  in  realizing  his  security.  These 
transactions  can  often  be  made  more  effective  by  giving 
notice  to  the  company  or  bank  with  whom  the  subject- 
matter  of  the  charge  is  registered,  which  will  have 
the  effect  of  the  former  writ  of  distringas  in  pre- 
venting alienation  (0.  XL VI.). 

Finally,  a  word  may  here  be  said  of  a  subject  known 
as  '  assignment  of  future  property,'  which,  at  any 
rate  so  far  as  personal  property  is  concerned,  really 
seems  to  be  part  of  the  law  of  choses  in  action.  Apart 
from  the  special  cases  above  mentioned  (pp.  532-533), 
no  one  can  really  transfer  what  does  not  belong 
to  him,  and,  obviously,  what  a  man  only  expects  to 
get  in  the  future  does  not  belong  to  him  now.  But 
it  is  not  rare,  in  marriage  settlements  and  mortgages, 
for  a  man  to  profess  to  include  property  which  he 
expects  in  the  future  to  receive.  Where  the  inclusion 
takes  the  form  of  a  covenant  or  agreement  to  pay  a  sum 
of  money,  such  a  covenant  or  agreement  of  course 
merely  creates  a  debt,  which  may  or  may  not  be 
enforceable  in  the  bankruptcy  of  the  debtor  (Vol.  III.). 
If,  however,  there  is  an  attempt  to  indicate  the  specific 
property  intended  to  pass,  then  (apart  from  questions 
of  fraud,  bankruptcy,  and  the  Bills  of  Sale  Acts),  Equity 
attaches  to  the  property,  when  it  vests  in  the  assignor. 
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a  liability  to  satisfy  the  assignment.  But  only  when 
the  assignment  is  made  for  valuable  consideration ; 
for  it  regards  the  assignment  as  a  covenant  to  assign, 
and,  following  its  rule,  will  only  interfere  to  aid 
contracts  for  valuable  consideration  [Tailhy  v.  Official 
Receiver  (1888)  L.  R.  13  App.  Ca.  523).  In  the  case 
of  covenants  to  settle  land,  there  is  little  difficulty. 
For  these,  if  made  for  valuable  consideration  (which 
need  not  be  pecuniary  consideration),  are  specifically 
enforceable ;  and  Equity  will  accordingly,  on  the 
covenantor  acquiring  the  property,  require  him  to 
execute  a  conveyance  of  it  to  the  covenantee,  subject 
to  the  legal  claims  of  any  person  acquired  without 
notice  of  the  covenant.  And  this  doctrine  will, 
semble,  also  be  applied  to  choses  in  action  of  sufficient 
rarity  to  be  made  the  subject  of  a  decree  for  specific 
performance.  But  it  seems  that  a  similar  doctrine 
will  be  apphed  even  to  ordinary  articles  of  commerce, 
e.g.,  future  stock-in-trade,  except  that,  there,  the 
completion  is  by  delivery  into  the  possession  of  the 
covenantee.  But,  of  course,  if,  before  such  delivery, 
the  goods  are  sold  or  mortgaged  to  an  innocent  third 
party,  the  claims  of  the  covenantee,  being  only 
equitable,  will  be  postponed  to  his  {Joseph  v.  Lyo7is 
(1884)  15  Q.  B.  D.  280). 

Subject,  however,  to  this  reservation,  it  seems  that 
assignment  of  future  property  not  arising  from  any 
specific  source  (Tailhy  v.  Official  Receiver  (1888)  L.  R. 
13  App.  Ca.  523),  and  even  a  mere  sj^es  successionis 
{Re  Lind  [1915]  2  Ch.  345)  may  be  assigned  in  equity. 
In  the  case  of  successive  assignments,  by  the  same 
assignor,  of  shares  in  a  fund  actually  in  the  hands  of 
trustees  or  holders  for  the  benefit  of  the  assignor, 
the  assignees  will  rank  in  order  of  notice  to  the  holders 
{Dearie  v.  Hall  (1828)  3  Russ.  1).  Where  the  fund  is 
not  yet  in  existence,  or  has  not  reached  the  hands  of 
the  trustees,   notices   to   them    will   not   be   effectual 
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until  they  have  obtained  effective  control  of  it  {Re 
Dallas  [1904]  2  Ch.  385). 

Finally,  it  may  be  mentioned  that  several  important 
classes  of  choses  in  action  are  subject  to  a  modified 
form  of  alienation  known  as  '  licence,'  by  which  the 
proprietor  of  the  chose  in  action  waives  his  rights  in 
favour  of  the  licensee,  on  terms  and  conditions  agreed. 
This  form  of  alienation  is  peculiar  to  monopoly  rights. 
It  is  well  known  in  cases  of  patents  and  copyright, 
and  is,  semble,  assumed  as  apphcable  to  registered 
designs.  The  principle  is  the  same  in  all  cases.  So 
long  as  the  licensee  keeps  within  the  terms  of  his 
licence,  he  commits  no  infringement  of  the  monopoly  ; 
but,  the  moment  he  goes  outside  them,  he  becomes 
an  infringer.  The  conditions  of  a  licence  need  not 
be  all  express,  e.g.,  it  has  been  held  that  a  licence  to 
sell  patent  articles  impHes  a  right  in  the  purchaser 
to  sell  again  {McGruther  v.  Pitcher  [1904]  2  Ch.  312). 
But,  broadly  speaking,  a  man  who  deals  in  patent 
goods  does  so  at  his  own  risk.  Certain  kinds  of  con- 
ditions, however,  may  not  be  imposed  (Patents  Act, 
1907,  s.  38).  And  as  we  have  seen  (p.  561),  a  patentee 
may  voluntarily  have  his  patent  endorsed  "  Licences 
as  of  right  "  ;  and  a  similar  liability  may  be  imposed 
by  the  Comptroller  for  '  abuse  of  monopoly  rights.' 
In  either  of  these  cases,  any  person  is  entitled  to  a 
licence  on  terms  to  be  fixed  by  the  Comptroller. 


NOTE  ON  AUTHORITIES. 

[Tfie  authorities  referred  to  at  the  end  of  the  last  preceding  cha2)ter  deal 
with  the  subject  of  Title  to  Choses  in  Action.  The  subject  ivill  also  be 
found  summarized  in  "  Digest  of  English  Civil  Law,"  pp.  1047-1057.] 
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CHAPTER  XXXllI. 

TITLE    BY    INTESTACY. 


As  we  shall  see  in  the  next  chapter,  a  man's  right  to 
dispose  of  his  property  after  his  death,  by  means  of 
his  will,  has  at  length  become  so  fully  established, 
that  it  extends,  substantially,  to  the  whole  of  his 
assets  which  do  not  expire  with  his  death,  with  the 
one  conspicuous  exception  of  his  entailed  estates, 
which  go  according  to  the  law  of  inheritance,  pre- 
viously described  in  detail  (Chapter  XIII.).  The  power 
to  dispose  of  personal  property  by  will  was  acquired 
much  earUer  than  a  power  to  devise  real  estate  ;  and, 
therefore,  the  law  of  intestate  possession  to  personalty, 
though  it  affected  leasehold  interests  (which,  as  before 
noted,  are  personal  estate),  did  not,  in  the  early  days  of 
the  Common  Law,  assume  anything  like  the  importance 
of  the  law  of  inheritance,  by  virtue  of  which  probably 
two  thirds  of  the  most  powerful  men  in  the  land  at 
any  given  time  then  held  their  estates.  Moreover,  the 
distribution  of  the  personal  estate  of  the  deceased  being 
then,  as  will  afterwards  appear,  outside  the  purview 
of  the  Common  Law  courts,  the  law  on  that  subject 
was  long  uncertain  and  vague,  dependent,  in  many 
instances,  on  local  custom,  and,  it  is  to  be  feared,  but 
ill  enforced.  Indeed,  it  was  not  until  the  year  1670 
that  anything  like  a  firm  and  general  system  of 
intestate  succession  was  laid  down  by  the  Statute  of 
Distribution  ;  and  local  customs  continued  to  prevail 
in  important  centres  of  population  {e.g.  the  City  of 
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London  and  the  Province  of  York)  down  to  the 
middle  of  the  nineteenth  century,  when  they  were 
finally  aboHshed  by  Statute  in  1856  (19  &  20  Vict, 
c.  94).  Still,  in  spite  of  the  frequency  with  which 
wills  are  made,  there  is  yet  a  considerable  field  for 
intestate  succession ;  for  example,  to  the  property  of 
infants,  who  may  be  very  wealthy,  but  are  not  (with 
certain  exceptions  to  be  afterwards  noted)  capable  of 
making  wills,  or  to  the  property  of  a  testator  not 
effectually  disposed  of  by  his  will.  For  a  man  may 
make  a  most  elaborate  will  ;  and  yet,  by  death  of 
his  intended  beneficiaries  in  his  lifetime,  a  large 
amount  of  his  property  may  have  to  go  according  to 
the  rules  of  intestate  succession. 

But,  before  proceeding  to  state  these  rules,  it  will 
be  better  to  say  something  about  an  essential  pre- 
liminary to  all  intestate  succession,  viz.,  the  grant  of 
letters  of  administration  ;  for  any  person  who,  without 
the  authority  of  such  a  grant,  intermeddles  with  the 
prox3erty  of  an  intestate,  is  a  mere  tresj)asser,  or,  at 
best,  an  executor  de  son  tort  (a  most  perilous  character), 
even  though  he  should,  ultimately,  prove  to  be  entitled 
to  the  whole  estate. 

Letters  of  administration  are  in  the  nature  of  an 
authority  by  the  Court  (now  the  Probate,  Divorce, 
and  Admiralty  Division  of  the  High  Court,  but  for 
many  centuries  an  ecclesiastical  tribunal)  to  administer 
the  affairs  of  the  deceased  ;  and  the  person  to  whom 
such  a  grant  is  made  is  called  an  '  administrator.' 
Nowadays,  this  person's  office  is  almost  purely 
fiduciary ;  but  there  can  be  little  doubt  that,  in 
former  days,  it  carried  with  it  many  pickings,  which 
made  it  a  coveted  object,  and  considerable  disputes 
as  to  the  right  to  assume  it  existed.  These  disputes 
have  now  been  settled  by  various  rules  ;  but  as  these 
rules  are,  historically,  closely  associated  with  the 
right  of  intestate  succession,  and  as  the  appointment 
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of  administrator  comes  before  the  distribution  of  the 
estate,  it  will  be  better  to  deal  first  with  them. 

1.  A  widower  has  the  first  right  to  be  appointed 
administrator  of  his  deceased  wife's  property.  Before 
the  passing  of  the  Married  Women's  Property  Act, 
1882,  a  husband  was  entitled  (subject  to  certain  statu- 
tory exceptions)  to  most  of  his  wife's  personalty, 
whether  belonging  to  her  at  the  date  of  the  marriage, 
or  acquired  by  her  afterwards.  Her  chattels  corporeal 
passed  to  him  ipso  jure  ;  her  choses  in  action  when  he 
reduced  them  into  possession,  as  he  was  entitled  to  do . 
Consequently,  on  her  death  he  only  required  a  grant 
of  administration  to  enable  him  to  reduce  into  pos- 
session such  of  her  choses  in  action  (including  for  this 
pm-pose  her  leaseholds)  as  he  had  not  reduced  into 
possession  in  her  lifetime.  In  return  for  these  rights, 
he  was  liable  for  all  debts  owing  by  her  at  the  date 
of  the  marriage.  This  apparently  sweeping  doctrine 
had  long  been  modified  by  the  practice,  which  began 
to  grow  up  in  the  seventeenth  century,  of  settUng 
property  to  the  '  separate  use  '  of  a  married  woman  ; 
but  the  '  separate  use  '  only  lasted  during  her  lifetime, 
and  the  only  way  of  preventing  a  husband  getting  his 
wife's  property  after  her  death,  was  by  making  her 
interest  cease  on  that  event.  When  property  acquired 
by  a  married  woman  became  by  statute  her  separate 
property  without  any  settlement  (partially  by  the  Act 
of  1870,  completely  by  the  general  Act  of  1882),  the 
husband's  rights  by  survivorship  were  not  directly 
interfered  with  ;  though,  of  course,  the  extension  of 
the  power  to  make  a  will  conferred  on  married  women 
by  the  latter  statute  seriously  impaired  his  rights  in 
practice.  Consequently,  the  husband's  right  to  ad- 
ministration of  his  wife's  property  was  not  abolished. 
But  it  should  be  carefully  remembered,  that  the  hus- 
band never  had  any  right  by  survivorship  to  his 
wife's  real  property,  other  than  a  right  to  a  life  estate 
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in  it  if  certain  conditions  had  been  fulfilled  (pp.  71-73). 
Accordingly,  when,  by  the  I.and  Transfer  Act  of  1897, 
a  wife's  real  estate  (other  than  copyhold)  was  made 
to  pass,  in  the  first  instance,  to  her  executor  or  ad- 
ministrator, this  latter  statute  (s.  2  (4))  empowered 
the  Court  to  prefer  her  heir-at-law  as  administrator, 
or  to  make  a  joint  grant  to  the  husband  and  the  heir. 
This  last  rule  is  not  confined  to  the  case  of  husband 
and  wife,  and  must  be  understood  to  qualify  all  the 
following  rules. 

2.  A  widow  is,  subject  to  the  last-mentioned  qualifi- 
cation, normally  entitled  to  administration  of  her 
deceased  husband's  estate.  In  theory,  the  next-of-kin 
have  an  equal  right ;  but  in  practice  the  grant  will  be 
made  to  the  widow,  if  she  so  desires,  unless  there  are 
special  reasons  for  preferring  the  next-of-kin  {Goods 
of  8tevens  [1898]  1  P.  126). 

3.  Subject  to  the  rights  of  the  widower  or  widow, 
the  next-of-kin  are  entitled  to  administration,  accord- 
ing to  their  nearness  of  degree  to  the  deceased.  Inas- 
much as  this  propinquity  also  determines,  to  a  very 
large  extent,  the  beneficial  succession  on  intestacy,  it 
wiU  be  well  to  describe  the  rules  by  which  it  is  ascer- 
tained ;  more  especially  as  it  is  settled  by  the  com- 
putation of  the  CivU  or  Roman  Law,  wliich  differs 
totally  from  the  rules  -of  the  law  of  inheritance  pre- 
viously described  (Chap.  XIII.). 

This  computation  allows  one  degree  for  each  person 
in  the  line  of  descent,  exclusively  of  liim  from  whom 
the  computation  begins,  and,  in  the  direct  line,  counts 
the  degrees  from  the  deceased  to  his  relative,  but, 
between  collaterals,  the  sum  of  the  degrees  from  the 
deceased  to  the  common  ancestor,  and  from  the 
common  ancestor  to  the  relative.  In  which  compu- 
tation the  CivU  Law  differs  (as  regards  collaterals)  from 
the  Canonists,  who  begin  from  the  common  ancestor 
and  reckon  downwards,  and,  in  whatever  degree  either 
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of  the  two  persons,  or  the  most  remote  of  them,  is 
distant  from  the  common  ancestor,  consider  them  as 
related  in  that  degree  to  each  other.  And,  therefore, 
in  the  first  place,  the  children,  or  (on  failure  of  children) 
the  parents  of  the  deceased,  are  entitled  to  the  adminis- 
tration ;  for  though  both  children  and  parents  are 
in  the  first  degree,  yet,  with  us,  as  with  the  Romans, 
the  children  are  allowed  the  preference.  Then  follow 
brothers  and  sisters,  and  after  them  grandfathers  and 
grandmothers  ;  for,  though  all  these  are  in  the  second 
degree,  yet  wC  give  the  preference  to  brothers  and 
sisters.  After  all  these,  come  uncles  and  nephews, 
and  the  females  of  each  class  respectively  ;  and  lastly, 
cousins,  and  so  on  according  to  the  computation 
previously  described.  For,  by  English  law,  there  is 
no  Hmit  of  degree  to  which  the  right  of  intestate 
succession  is  limited ;  though  among  the  Romans 
there  was.  The  working  of  the  rules  determining 
the  next-of-kin  is  shown  by  the  annexed  Table  of 
Consanguinity. 

4.  The  Court  prefers  a  single  administrator  to  a 
plurality  {lie  Newhold  (1866)  L.  R.  1  P.  &  D.  285),  and 
a  male  administrator  to  a  female  (Iredale  v.  Ford  (1859) 
1  Sw.  &  Tr.  305).  Consequently,  as  the  matter  is  in  the 
discretion  of  the  Court,  the  Court,  when  there  are  more 
than  one  claimant  of  equal  degree,  will  be  guided  by 
these  preferences  in  making  its  selection.  And,  where 
there  is  a  valid  will  in  existence,  but  no  executor,  the 
Court  in  granting  administration  {cum  testamento 
annexo)  will  usually  select  the  person  most  interested 
in  the  distribution  of  the  estate,  i.e.,  the  residuary 
legatee. 

5.  The  half-blood  are  admitted  to  the  administration, 
as  well  as  the  whole  ;  for  they  are  of  the  kindred  of  the 
intestate.  And  though,  as  we  have  seen  (pp.  249-251), 
they  were  formerly  excluded  from  the  inheritance  of 
real  estate,  yet  this  was  upon  feudal  reasons  only. 


602   BK.  II.  PROPERTY. — PT.  II.  PERSONAL  PROPERTY. 

which  liave  nothing  to  do  with  personal  estate.  There- 
fore the  brother  of  the  haK-blood  shall  exclude  the 
uncle  of  the  whole  blood  ;  and  the  Court  might  at  its 
discretion  grant  the  administration  either  to  the  sister 
of  the  half-blood  or  to  the  brother  of  the  whole  blood 
{Brown  v.  Wood  (1672)  Aleyn,  36). 

6.  Again,  no  preference  obtains  in  the  matter  of 
administration  of  personal  estate  between  relatives 
ex  parte  jjaternd  and  those  ex  parte  inaternd  ;  but 
administration  may  be  committed  to  either.  As, 
however,  letters  of  administration  are  now  granted  in 
respect  of  real  estate,  as  well  as,  or  even  in  default  of, 
personal  estate,  the  Land  Transfer  Act,  1897,  as  we 
have  said,  provides  (s.  2  (4)),  that  on  such  grant  regard 
shall  be  had  to  the  rights  of  persons  interested  in  the 
real  estate  of  the  deceased  :  and  that  his  heir-at-law, 
if  not  one  of  the  next-of-kin,  shall  be  equally  entitled 
to  the  grant  with  the  next-of-kin. 

7.  If  none  of  the  kindred  will  take  out  administra- 
tion, a  creditor  may  do  it  {Goods  of  Heerman  [1910] 
P.  357). 

8.  If  there  is  no  next-of-kin,  the  Crown  is  entitled 
to  a  grant  of  administration,  but  limited  to  the  personal 
estate,  as  the  liand  Transfer  Act  does  not  bind  the 
Crown  {Goods  of  Hartley  [1899]  P.  40),  which  can  still 
claim  the  real  estate  (subject  to  the  rights  of  mesne 
lords)  by  the  direct  title  of  escheat  (Chap.  XIV.). 
The  grant  is  usually  made  to  the  Treasury  Solicitor 
(Treasury  Solicitor's  Act,  1876,  s.  2),  who  is  a  cor- 
poration sole,  and  whose  advertisements  for  next-of- 
kin  may  frequently  be  seen  in  the  daily  Press ;  but, 
when  the  deceased  resided  in  the  Duchy  of  Lancaster, 
the  grant  will  be  made  to  the  Solicitor  to  the  Duchy 
(Treasury  Sohcitor's  Act,  1876,  s.  9  (1)),  and  when  he 
lived  in  Cornwall,  to  a  nominee  of  the  Duke  {Solicitoi' 
to  Duchy  of  Cornuall  v.  Canning  (1880)  5  P.  D.  114). 
Where  the  Public  Trustee  is  interested  in  the  estate, 
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he  will  be  entitled  to  equal  rights  in  the  matter  of 
administration  ;  but  he  will  be  postponed  to  the 
widower,  widow,  or  next-of-kin,  unless  special  reason 
to  the  contrary  is  shown  (Public  Trustee  Act,  190G, 
s.  6  (1)  ;  Rules,  1912,  r.  6). 

9.  And  lastly,  the  Court  may,  in  default  of  all  these, 
commit  administration  to  such  discreet  person  as  it 
approves  of  ;  or  may  grant  him  letters  ad  colligenda 
bona  defuncti,  which  makes  him  neither  executor  nor 
administrator — his  only  business  (in  that  case)  being 
to  keep  the  goods  in  his  custody,  but  not  to  dispose 
thereof,  except  in  payment  of  debts  and  preservation 
of  the  estate  (Re  Bolton  [1899]  P.  186). 

If  a  bastard,  who  had  no  kindred,  being  nullius  filius , 
or  any  one  else  that  had  no  kindred,  died  intestate,  and 
without  wife  or  child,  it  was  at  one  time  held,  that  the 
Ordinary  (^.e.,  the  bishop  of  the  diocese,  then  the  usual 
authority  in  wills  and  intestacies  of  personal  estate) 
might  seize  his  goods  and  dispose  of  them  in  pios  usus. 
Later,  the  usual  course,  in  such  cases,  was  for  any  one 
who  could  establish  a  moral  claim,  to  procure  Letters 
Patent,  or  other  authority  from  the  Crown;  and  the 
Court  would  then  grant  administration  to  the  person 
therein  named.  But  the  present  practice  is,  to  grant 
administration  to  the  Treasury  Solicitor,  or  to  his 
nominee,  on  behalf  of  the  Crown  [Goods  of  Hartley 
[1899]  P.  40)  ;  and  any  claim  to  the  goods  (whether 
legal  or  moral)  must  be  established  against  him  within 
a  period  of  twenty  years  (Intestates  Estates  Act,  1884, 
ss.  2,  3).  And  the  like  practice  is  applicable,  when  the 
King  in  right  of  his  Duchy  of  Lancaster,  or  the  Prince 
of  Wales  in  right  of  his  Duchy  of  Cornwall,  becomes 
entitled  to  the  goods  of  persons  dying  without  next- 
of-kin. 

It  is  not  proposed  here  to  explain  the  duties  of  an 
administrator  with  regard  to  the  distribution  of  the 
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deceased's  estate ;  for  that  matter  will  be  more  con- 
veniently discussed  when  we  come  to  deal  with  the 
duties  of  executors  in  the  chapter  dealing  with  wills 
(pp.  633-649).  For,  in  almost  every  respect,  the  duties 
of  executors  and  administrators  (though  not,  neces- 
sarily, their  rights)  are  the  same  ;  and  to  detail  them 
separately  would  involve  endless  repetition.  We  now 
proceed,  therefore,  to  the  remaining  subject  of  this 
chapter,  viz.  the  beneficial  title  to  personal  estate  by 
intestacy.  This,  as  we  have  said  above,  depends  now 
upon  the  Statute  of  Distribution  of  1670  (22  &  23 
Car,  II.  c.  10)  as  explained  and  modified  by  s.  24  of 
the  famous  Statute  of  Frauds,  passed  in  the  year  1677, 
by  the  second  Statute  of  Distribution  of  1685  (1  Jac.  II. 
c.  17),  and  by  the  Intestates  Estates  Act,  1890.  By  the 
combined  effect  of  these  statutes,  and  the  ancient  rules 
on  the  subject  of  the  jus  mariti,  mentioned  above,  the 
order  of  succession  appears  as  follows : — 

1.  A  widower  is  entitled  to  all  the  personal  estate 
(including  leaseholds)  of  his  deceased  wife,  in  so  far  as 
it  has  not  been  disposed  of  by  her  will  (Statute  of  Frauds 
(1677),  s.  25  ;  Hope  v.  Hope  [1892]  2  Ch.  at  p.  339)  ; 
unless  he  has  been  judicially  separated  from  her 
(Matrimonial  Causes  Act,  1857,  s.  25),  or  a  protection 
or  separation  order  has  been  made  in  her  favour 
(Summary  Jurisdiction  (Married  Women)  Act,  1895, 
s.  5  (a)),  and  they  have  not  again  cohabited. 

2.  If  the  deceased  leaves  a  widow  and  no  issue,  and 
dies  wholly  intestate  {Be  Twigg  [1892]  1  Ch.  579),  the 
widow  has  a  first  claim  to  £500,  payable  rateably  out 
of  his  real  and  personal  estate,  according  to  their 
respective  values,  without  prejudice  to  her  other 
claims  (Intestates  Estates  Act,  1890,  s.  I). 

3.  If  he  leaves  a  widow  but  no  issue,  then,  whether 
he  dies  wholly  or  partially  intestate,  the  widow  takes 
half  of  the  undisposed  of  personal  estate  ;  if  he  leaves 
a  widow  and  issue,  the  widow  takes  one  third  (Statute 
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of  Distribution  (1670)  s.  3).  Apparently,  the  fact  that 
she  has  been  judicially  separated  from  him  (for  her  own 
fault)  makes  no  difference  {Goods  oj  Ihhr  (1873)  L.  11. 
3P.  &M.  50). 

4.  If  he  leaves  issue,  the  latter  take  the  remaining 
two-thirds  (or  the  whole,  as  the  case  may  be)  of  his 
personal  estate  equally,  fer  stirpes,  whole  blood  and 
haK-blood  ahke,  that  is  to  say,  the  issue  of  children 
who  died  before  the  intestate  will  represent  their 
parents,  the  issue  in  each  degree  and  each  line  sharing 
equally,  as  the  children  of  the  intestate  would  have 
done  {ih.). 

5.  If  he  leaves  no  issue,  then,  subject  to  the  claims 
of  the  widow,  if  any,  as  explained  above,  his  personal 
estate  will  go  to  his  kindred  in  the  nearest  degree  as 
indicated  on  the  Table  facing  p.  601,  in  equal  shares. 
There  is  no  representation  among  collaterals,  except 
that  the  children  of  deceased  brothers  and  sisters  will 
take  the  share  of  their  respective  parents  equally, 
provided  that  any  brother  or  sister  of  the  deceased 
survives  him,  but  not  otherwise  (Statute  of  Distri- 
bution (1670),  s.  4  ;  PeWs  Case  (1692)  1  P.  Wms.  25). 
But  there  are  four  exceptions  from  this  general  rule  : — 

(a)  The  father  of  the  intestate  excludes  the  mother 

entirely,  though  both  are  in  the  same  degree 
{Blackborough  v.  Davis  (1701)  1  P.  Wms.,  at 
p.  48 — apparently  not  altered  by  the  Married 
Women's  Property  Acts). 

(b)  The  mother  of  the  intestate  (if  the  father  be 

dead)  shares  equally  with  brothers  and  sisters, 
if  any  (Statute  of  Distribution  (1685)  s.  7). 

(c)  Grandparents,  though  in  the  second  degree,  are 

postponed  to  brothers  and  sisters  of  the 
deceased,  and,  j)robably,  to  such  of  their  (the 
brother's  and  sister's)  children  as  take  by 
representation  {Evelyn  v.  Evelyii  (1754)  3  Atk. 
762). 
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{(])  Children  who  have  received  'portions'  (i.e.,  sub- 
stantial   sums   to    set    them    up   in   life)    or 
advancements  from  their  father  diu-ing  his 
lifetime    must,    by    the    rule    of    '  hotchpot,' 
bring   such   portions    or   advancements   into 
account,    and    treat    them    as    part    of    the 
intestate's    property,    before    claiming    their 
shares  (Statute  of  Distribution  (1670)  s.  3)  ; 
and  this  rule  equally  applies  also  to  issue  of 
deceased  children  claiming  their  parent's  share 
{Provd  V.  Turner  (1729)  2  P.  Wms.  560).     A 
'  portion  '  may  take  the  form  of  land  or  pure 
j)ersonalty  {Edwards  v.  Freeman  (1727)  2  P. 
Wms.  at  p.  440)  ;  but  this  exception  has  no 
application  to  the  heir-at-law  in  respect  of 
real  estate  coming  to  him  by  descent  or  other- 
wise from  the  deceased,  nor  to  nephews  and 
nieces    claiming    through    deceased   brothers 
and  sisters  {Re  Gist  [1906]  2  Ch.   280),  nor 
where  the  deceased  did  not  die  wholly  intes- 
tate {Re  Rohy  [1908]  1  Ch.  71).     Therefore, 
where    a    man    dies    partially    intestate,    no 
account  need  be  taken  for  this  purpose  of  any 
legacies  left  by  his  will.     Probably,  also,  the 
doctrine  of  hotchpot  does  not  apply  to  the 
estate   of   a   mother  ;  certainly   it   does   not 
to  any  other  relationship. 
There  is,  of  course,  no  preference  of  age  or  sex  in 
any    distribution    of    an    intestate's    personalty ;  and 
whole  blood  and  half-blood  rank  on  the  same  footing. 
But,  equally  of  coiu-se,  no  person  claiming  only  by 
'affinity  '  {i.e.,  marriage)  to  the  deceased,  other  than 
a  widower  or  widow,  can  have  any  claim  under  the 
law  of  succession  to  personalty,  which  is  based,  like 
that  of  inheritance,  on  blood  relationship. 

6.  If  there  is  an  executor  in  existence,  but  no  next- 
of-kin,  the  executor  takes,  subject  to  widow's  rights. 
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notwithstanding  the  Executors  Act,  1830,  which  was 
only  intended  to  benefit  next-of-kin  ;  unless  he  is  by 
impHcation  excluded  by  an  express  gift  to  him  in  the 
will  {Re  Bacon's  Will  (1886)  31  Ch.  D.  460). 

7.  If  there  are  no  next-of-kin  or  executor,  then, 
subject  to  widow's  rights,  if  any,  the  Crown  takes  the 
estate  as  bona  vacantia.  In  j^ractice,  however,  the 
Crown  often  waives  its  rights,  wholly  or  partially,  in 
favour  of  persons  having  moral  grounds  of  claim. 

Finally,  it  should,  especially  in  view  of  modern 
conditions,  be  most  carefully  noted  by  the  student, 
that  succession  to  personal  estate  on  intestacy  is 
governed,  not  by  the  law  of  the  place  where  the 
property  is,  nor,  necessarily,  where  the  deceased  died, 
but  according  to  the  law  of  the  deceased's  domicile  at 
the  time  of  his  death  {Re  Goodman'' s  Trusts  (1881) 
17  Ch.  D.  266).  So  strict  is  this  principle,  that,  even 
where  the  law  of  the  deceased's  domicile  was  changed 
after  his  decease,  the  change  was  held  not  to  affect 
the  rights  of  successors,  even  though  the  estate  had 
not  been  distributed  {Re  Aga7ioor's  Trusts  (1895)  64 
L.  J.  Ch.  521 ).  The  rules  above  set  out  apply,  therefore, 
only  to  succession  to  persons  who  died  domiciled  in 
England.  A  man's  '  domicile  '  is  the  place  which  he 
makes  his  home.  The  idea  is  simple,  but  the  difficulty 
of  applying  it  is  sometimes  great.  (For  a  recent  dis- 
cussion see  Winans  v.  A.-G.  [1904]  A.  C.  287.)  It  has 
little,  if  anything,  to  do  with  nationality,  or  political 
allegiance  ;  and,  though  residence  is  an  important,  it 
is  by  no  means  necessarily  a  determining  factor  in 
the  situation. 

NOTE  ON  AUTHORITIES. 

[The  law  of  intestate  succession  is  summarized  in  the  "  Digest  of 
English  Civil  Law,"  pp.  1305-1328.     Students  may  also  consult : — 

Williams,  op.  cit..  Part  III.,  Chaps.  IV.  and  V. 
Goodere,  op.  cit..  Chap.  XX.\ 
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PART   III. 
LAW  AFFECTING  ALL  KINDS  OF  PROPERTY. 


CHAPTER  XXXIV. 

TITLE    BY    BANKRUPTCY    AND    BY    WILL. 


We  now  come  to  the  last  Part  of  the  Law  of  Property, 
in  which  we  deal  with  the  comparatively  few  rules  of 
that  law  which  are  applicable  alike  to  all  kinds  of 
property,  real  and  personal,  immoveable  and  moveable, 
corporeal  and  incorporeal.  Even  here,  we  shaU  have 
to  note  distinctions  between  these  various  kinds  of 
property  ;  but,  in  the  main,  and  unless  otherwise 
expressl}^  mentioned,  the  statements  in  this  and  the 
following  chapter  will  apply  to  property  generally. 
And  we  will  deal  first  with  the  two  remaining  titles 
by  which  property  can  be  acquired  and  lost,  viz. 
Bankruptcy  and  Will. 

The  general  rules  of  Bankruptcy,  i.e.,  the  reahza- 
tion  of  the  property  of  an  insolvent  person,  and  its 
distribution  among  his  creditors  rateably,  is  a  matter 
which  is  more  fully  dealt  with  in  another  part  of  this 
work  (Vol.  III.)  ;  and  we  are  not  concerned  with  it 
here.  AU  we  need  do  here  is  to  point  out,  very  briefly, 
the  effect  of  bankruptcy  as  a  title  ;  for  that  is  a  matter 
which  specially  concerns  the  Law  of  ProjDerty. 

First,  then,  as  the  immediate  result  of  an  adjudi- 
cation in  bankruptcy,  there  passes,  first  to  the  official 
receiver,  and  afterwards  to  the  trustee  in  bankruptcy, 
all  the  property  of  any  kind  which  belonged  to  the 
bankrupt  at  the  commencement  of  the  bankruptcy  (which 
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may  be  considerably  before  the  date  of  the  adjudi- 
cation (Bankruptcy  Act,  1914,  s.  18)),  inckiding  any 
power  which  he  is  capable  of  exercising  for  his  own 
benefit ;  with  the  following  exceptions,  viz.  : 

(i)  propert}'^  held  by  the  bankrupt  in  trust  for  any 

other  person ; 
(ii)  the  right  of  presentation  to  a  vacant  ecclesias- 
tical benefice  ; 

(iii)  tools  of  trade  and  wearing  apparel  of  the  bank- 
rupt, not  exceeding  the  value  of  £20  (s.  38). 
Moreover,  there  pass  to  the  trustee  not  only  property 
belonging  to  the  bankrupt  {i.e.,  of  which  he  is  owner), 
but  all  such  goods  as  were,  at  the  commencement  of 
the  bankruptcy,  in  the  "  possession,  order,  and  dis- 
"  position  of  the  bankrupt,  in  his  trade  or  business,  with 
"  the  consent  of  the  true  owner,  under  such  circum- 
"  stances  that  the  bankrupt  was  reputed  owner  thereof," 
including  goods  covered  by  a  security  bill  of  sale  duly 
registered  (p.  543). 

For  the  meaning  of  the  phrase  '  commencement  of 
the  bankruptcy,'  and  its  connection  with  the  important 
doctrine  of  '  relation  back,'  the  reader  must  be  referred 
to  the  chapter  on  Bankruptcy  (Vol.  III.),  where  will 
be  found  also  an  account  of  such  transactions  as  will 
be  vahd  against  the  bankrupt's  creditors,  notwith- 
standing the  existence  of  the  doctrine  of  '  relation 
back.' 

But  the  effect  of  bankruptcy  on  title  does  not  end 
even  with  this  sweeping  effect  of  adjudication ;  for, 
until  his  '  discharge,'  the  bankrupt  is  unable,  generally 
speaking,  to  make  a  title  to  any  property  acquired 
by  him  subsequently  to  his  adjudication,  other  than 
property  acquired  by  his  personal  exertions  ;  and  even 
this  last  property  may  be  claimed  by  his  trustee  subject 
to  certain  reservations  (Bankruptcy  Act,  1914,  s.  38). 
The  consequence  of  this  rule  (which  has  been  in  force 
for  a  long  time)  was,  that  any  person  so  unfortunate 
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as  to  deal  with  an  undischarged  bankrupt  (though  he 
was  unaware  of  the  bankruptcy)  might  find  his  pur- 
chase set  aside  by  the  trustee  in  bankruptcy  claiming 
the  purchased  property.  This  liabihty  was,  however, 
much  modified  by  the  famous  decision  in  Cohen  v. 
Mitchell  (1890)  15  Q.  B.  D.,  262,  which  laid  it  down 
that,  where  a  bond  fide  purchaser  for  value  had  pur- 
chased leaseholds,  acquired  since  his  adjudication  by 
an  undischarged  bankrupt,  such  purchaser  obtained 
a  good  title,  if  he  were  unaware  of  the  bankruptcy, 
and  the  trustee  had  not,  in  fact,  intervened  to  claim 
the  property.  Unfortunately,  the  Court  in  Cohen  v. 
Mitchell,  instead  of  adopting  the  broad  principle  of 
security  to  purchasers,  and  making  that  the  basis  of 
its  decision,  dwelt  upon  the  possible  habihties  in  which 
a  trustee  in  bankruptcy  might  be  involved  who  acquired 
leaseholds  unconsciously  ;  and,  in  a  case  two  years 
later.  New  Land  Development  Association  v.  Guy  [1892] 
2  Ch.  138,  the  Chancery  Division  refused  to  apply  the 
same  reasoning  to  freeholds.  Consequently,  although 
s.  47  of  the  present  Bankruptcy  Act,  1914,  extends  the 
effect  of  Cohen  v.  Mitchell  to  all  transactions  with  the 
bankrupt  in  respect  of  property  acquired  since  ad- 
judication, it  does  not  abohsh  the  old  distinction  that 
freeholds,  and  (presumably)  all  forms  of  property  other 
than  leaseholds,  acquired  by  an  undischarged  bank- 
rupt, pass  to  his  trustee  immediately  on  acquisition  ; 
though,  of  course,  subject  to  transactions  with  bond 
fide  purchasers  before  the  intervention  of  the  trustee. 

The  student  will  not  fail  to  note,  in  its  proper 
place,  the  important  right  of  a  trustee  in  bank- 
ruptcy to  disclaim  any  onerous  property  vested  in  him 
under  the  above-mentioned  rules  (Vol.  III.)  ;  but  this 
power  does  not  revive  the  title  of  the  bankrupt,  for  it 
merely  operates  to  extinguish  any  rights  which,  but 
for  the  bankruptcy,  he  would  have  had  (Bankruptcy 
Act,  1914,  8.  54). 
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We  now  come  to  deal  with  the  important  subject 
of  title  by  Will,  including  the  ancillary  title  of  Ad- 
ministration by  the  personal  representative,  which, 
as  stated  above  (pp.  603-604),  is  substantially  the  same 
both  for  wills  and  intestacies. 


History  of  Wills. 

Although,  owing  to  the  complete  freedom  of  tes- 
tation now  enjoyed,  the  history  of  the  struggles  by 
which  that  freedom  was  acquired  have  ceased  to  be 
of  great  practical  importance,  yet  it  is  so  interesting 
and  instructive,  that  a  very  short  account  of  it  forms 
part  of  the  studies  of  every  well-equipped  lawyer. 
In  EngHsh  Law,  it  goes  to  the  root  of  that  distinction 
between  real  and  personal  property  which  divides  the 
law  of  inheritance  from  the  law  of  intestate  succession, 
and  is,  in  other  ways,  so  puzzling  unless  its  history  is 
understood. 

It  is  common  knowledge,  that  the  power  of  devising 
land  by  will  came  late  into  Enghsh  Law  ;  but  it  is 
wrong  to  assume  that  this  fact  is  due  entirely,  as  is 
so  often  said,  to  feudal  principles.  There  were  far 
older  principles  at  work  in  the  same  direction.  The 
communal  holding  of  land  in  village  settlements 
would  have  been  diificult,  if  not  impossible,  had 
freedom  of  devise  been  allowed.  The  other  holders 
of  shares  in  the  common  fields  (pp.  10-11)  would 
have  been  liable  to  have  strangers  thrust  upon  their 
partnership — a  thing  they  would  not  have  tolerated 
for  a  moment.  This,  in  technical  language,  was  the 
retrait  communal.  Equally  would  the  heirs  of  the 
husbandman  who  held  a  family  lot  in  the  same  fields 
object  to  their  ancestor  devising  his  land.  This  was 
the  retrait  lignager,  which  was  clearly  in  force,  not  only 
as  to  devises  but  as  to  all  alienation  of  land,  down  to 
Bracton's  time.     Can  we  wonder  that  feudal  principles 
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strengthened  these  powerful  existing  principles,  and 
that  the  retrait  feodal  completed,  for  the  feudal  benefice 
or  fee,  the  inhibition  already  in  existence  for  the  village 
lot? 

This  rigid  rule  forbidding  devises  of  land  was  first 
seriously  evaded  by  the  practice  of  enfeoffing  land  to 
the  Uses  declared  by  the  feofior's  will.  We  have  seen 
aheady  (pp.  151-2)  that  the  practice  of  creating  '  Uses ' 
of  land  was  originally  introduced  for  other  purposes. 
But  it  proved  to  be  so  fruitful  an  idea,  that,  before 
the  end  of  the  fourteenth  century,  its  apphcation  to 
the  purpose  of  devises  was  becoming  common.  The 
rule  was  still  maintained  in  theory,  that  '  lands  and 
tenements  be  not  devisable ' ;  but,  it  was  argued,  a 
Use  is  not  land,  not,  that  is,  an  estate,  but  merely  a 
claim  on  the  conscience  of  the  feoffee  to  Uses.  Natur- 
ally, the  Court  of  Chancery,  which  alone  then  enforced 
Uses,  recognized,  if  it  did  not  actually  encourage,  wills 
of  Uses,  while  the  Common  Law  Courts  steadily  ignored 
them.  That  is  why  wills,  even  of  land,  have  never 
been  *  technical '  documents,  i.e.,  have  never  depended 
for  their  vahdity  on  the  use  of  technical  language. 
Equity  always  treated  the  testator  as  inops  consilii, 
and  refused  to  defeat  his  intention  because  of  the 
absence  of  technical  words. 

The  Statute  of  Uses  put  an  end  to  this  state  of  things. 
By  converting  Uses  into  legal  estates,  it  practically 
extinguished,  for  the  moment,  devises  of  land.  But, 
by  that  time,  devises  of  land  had  become  socially 
essential ;  and,  only  five  years  after  the  passing  of  the 
Statute  of  Uses,  a  statute  had  to  be  passed  legah'zing 
one  of  the  very  practices  which  the  Statute  of  Uses 
ostensibly  strove  to  extinguish.  This  was  the  first 
Statute  of  Wills,  passed  in  the  year  1540,  which 
authorized  the  devise  of  all  a  testator's  socage  lands, 
and  two  thirds  of  his  knight-service  lands,  with  cer- 
tain reservations  in  respect  of  tenures  in  capite ;    the 


CHAP.  XXXIV. — TITLE  BY  BANKRUPTCY  AND   HY  WILL.    (ilS 

restrictions,  in  the  two  latter  cases,  being  made  in  the 
assumed  interests  of  the  lord,  and  to  preserve  the 
personal  character  of  the  feudal  tie.  The  Act  of  1540 
was  somewhat  loosely  worded;  and,  for  the  moment, 
there  was  a  fear  that  it  had  sanctioned  devises  of 
estates  tail.  To  remedy  this  anxiety,  there  was  passed, 
two  years  later,  a  statute  (34  &  35  Hen.  VIII.  c.  5) 
which  expressly  confined  the  power  of  testation  to 
estates  in  fee  simple —an  error  which  necessitated  a 
special  provision  for  the  devise  of  an  estate  pur  autre 
vie  by  the  Statute  of  Frauds  (1677),  s.  12.  The  final 
relaxation,  so  far  as  freehold  estates  were  concerned, 
was  effected  by  the  Act  for  the  AboUtion  of  Military 
Tenures  in  1660,  s.  1  (pp.  23-24),  which,  by  sweeping 
away  knight- service  estates,  and  converting  them  into 
socage,  rendered  all  freeholds  (other  than  estates  tail) 
devisable.  Whether  copyhold  estates  of  inheritance 
were  devisable  or  not,  depended,  in  theory,  on  the  local 
custom  ;  but  the  practice  of  '  surrender  to  the  use  of 
the  will '  gradually  spread  to  all  copyholds,  and  is 
assumed  by  a  statute  of  the  year  1815  to  be  almost 
universal.  Leaseholds,  owing  to  the  fact  that  they 
were  at  first  regarded  as  mere  contracts  (pp.  43-44), 
had,  apparently,  from  very  early  times,  been  disposable, 
not  as  land,  but  as  chattels,  by  a  will  of  personalty. 

There  is  a  tradition,  resting  upon  very  sKght  foun- 
dation, that  wills  of  chattels  were  known  in  England 
before  the  Norman  Conquest.  Certain  it  is  that,  in 
most  parts  of  Western  Europe,  by  the  middle  of  the 
twelfth  century,  the  will  of  chattels  was  known,  and 
that  it  was  in  the  hands  of  the  Church.  The  Church 
had,  long  ago,  taught  the  doctrine,  that  the  goods  of  a 
deceased  person  could  hardly  be  devoted  to  a  better 
purpose  than  securing  the  repose  of  his  soul.  It  was 
admitted  that  his  wife  and  children  also  had  claims  ; 
and  thus  the  threefold  division  into  (i)  widow's 
part,   (ii)  bairns'  part,  and   (iii)  dead's  part,   became 
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established  by  tradition.  At  iirst,  the  Church  seems 
to  have  claimed  the  whole  of  the  '  dead's  part '  for  its 
religious  pm^poses  ;  but,  whether  in  order  to  confirm 
its  own  claim,  or  to  meet  the  force  of  pubhc  opinion, 
it  had  encouraged  the  dying  man  to  make  a  disposition 
of  his  part,  in  which,  as  many  old  wills  show,  the 
Chiu-ch  was  not  forgotten.  Indeed,  before  the  end 
of  the  tweKth  century,  intestacy  became  a  reproach  ; 
notwithstanding  the  fact  that,  in  that  event,  the  dead's 
part  went  unfettered  to  the  Church.  This  state  of 
affairs  is  fully  recognized,  and,  indeed,  guaranteed,  by 
clause  xxvii  of  the  Great  Charter. 

Quite  naturally,  proof  and  carrying  out  of  the  dead 
man's  will  was  matter  for  the  Church  courts  ;  for  it 
was  only  a  good  will  which  would  oust  the  unfettered 
claims  of  the  Church.  And,  as  wills  of  land  were  not 
recognized  by  the  lay  courts,  which,  indeed,  rigidly 
prohibited  the  Church  courts  from  attempting  to 
enforce  them,  the  doctrine  grew  up,  that  all  testa- 
mentary matters  were  the  affair  of  the  '  Court  Clmstian.' 
The  only  exceptions  were  that,  in  certain  borough  and 
manorial  courts,  local  custom  protected  burgess  and 
manorial  jurisdiction ;  and  wills  of  chattels  and,  in  some 
cases,  wills  of  land,  were  there  recognized.  Thus  grew 
up  the  great  distinction  between  '  real '  and  '  personal  ' 
property,  founded,  originally,  on  the  nature  of  the 
remedies  employed  to  protect  the  two  kinds  of  property, 
but  later  strengthened  by  the  difference  of  jurisdiction 
in  dealing  with  them  after  their  owner's  death. 

But  it  was  long  before  a  testator,  even  so  far  as 
personal  estate  was  concerned,  achieved  complete 
liberty  of  disposing  of  his  property.  The  widow's  part 
and  the  bairns"  part  came  prior  to  the  right  of  disposal 
by  the  testator.  These  rationabiles  partes  varied  from 
place  to  place  ;  but  the  widow  usually  got  one  half 
if  there  were  no  children,  one  third  if  there  were  ;  while 
the  children  took   one  third  if   the  widow  survived 
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the  testator,  one  half  if  she  did  not.  Thus  the  testator 
had  but  one  third,  or,  at  most,  one  half  of  his  personal 
estate  to  dispose  of.  This  rule  continued  almost 
unbroken  until  the  end  of  the  sixteenth  century  ; 
but  in  the  first  haK  of  the  seventeenth,  it  seems  to 
have  broken  down  in  the  Province  of  Canterbury, 
where  free  testamentary  power  over  personalty  seems 
to  have  been  recognized,  except  in  the  City  of  London 
and  the  Principality  of  Wales.  The  restrictions  upon 
the  latter  were  removed  by  statute  in  the  year  1696, 
while  freedom  of  testation  was  not  secured  to  London 
till  1724.  A  statute  of  1692  conferred  full  power  of 
testation  on  the  inhabitants  of  the  Province  of  York, 
other  than  the  freemen  of  York  and  Chester.  In  1703 
the  freemen  of  York  were  released,  at  their  own  request, 
from  the  rationabiles  partes.  It  is  worthy  of  notice, 
that  this  complete  Hberty  of  testation,  one  of  the  many 
pecuhar  features  of  English  law,  was  not  due  to  some 
sudden  change,  but,  apparently,  to  the  gradual  deter- 
mination of  the  EngHsh  character.  It  is  also  interest- 
ing to  observe,  that  freedom  to  dispose  of  personal 
property  by  will,  though  it  started,  as  we  have  seen, 
long  ahead  of  liberty  so  to  dispose  of  land,  yet  ulti- 
mately fell  behind  it,  at  least  so  far  as  freeholds  were 
concerned. 

Essentials  of  a  Will. 

A  will  is  a  disposition  of  property  intended  to  take 
effect  on  the  death  of  the  testator,  and  only  on  that 
event.  The  two  essentials  of  a  modern  will  are  its 
ambulatory  character  and  testamentary  capacity  in 
the  testator.  No  doubt,  in  a  sense,  certain  require- 
ments of  form  are  also,  in  most  cases,  '  essential '  to  its 
vahdity  ;  but  the  fact  that  these  may,  in  some  cases, 
be  omitted  without  prejudice  to  the  vahdity  of  the 
will,  puts  them  on  a  somewhat  different  footing  from 
the  true  essentials  above  named. 
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By  the  ambulatory  character  of  a  will,  we  mean 
that  it  is  intended  to  take  effect  only  on  such  property 
of  the  testator  as  he  has  at  the  time  of  his  death,  and 
only  on  his  death.     Thus,  no  disposition  intended  to 
have  any  effect  in  the  Hfetime  of  the  testator,  no  irre- 
vocable disposition,  can  be  a  wiU.     Even  an  agreement 
for  valuable  consideration  not  to  revoke  a  will  does 
not  prevent  its  revocation  ;  all  that  can  be  done  is  to 
try  to  give  effect  to  the  agreement  in  some  other  way 
{Estate  of  Heys  [1914]  P.   192).     On  the  other  hand, 
though  the  testator  may  get  rid  of  every  piece  of 
property  which  he  has  when  he  makes  his  will,  the  will 
may  yet  take  effect  upon  the  property  which  he  leaves 
at  his  decease.     This  was  not  so  at  one  time  with 
regard  to  real  estate.     Until  the  passing  of  the  Wills 
Act,  1837,  no  devise  of  real  estate  (specific  or  residuary) 
would  pass  real  estate  acquired  after  the  date  of  the 
will,  unless  it  was  expressly  worded  so  as  to  do  so  ; 
and,  where  a  title  depends  upon  a  devise  not  affected 
by  the  Wills  Act,   1837,  the  student  must  still  bear 
this  point  in  mind.     But,  by  s.  24  of  the  Wills  Act, 
1837,  which  applies  to  every  will  made  after  that  year, 
a  will  is  to  be  construed,  with  reference  to  the  dispositions 
of  real  and  personal  jn'operty  contained  in  it,  as  if  it  had 
been  executed  immediately  before  the  testator's  death, 
unless  a  contrary  intention  appears  from  the  will  itself. 
This  section,  the  wording  of  which  exactly  expresses  the 
ambulatory   character  of  a  modern  will,   and  which 
has  been  liberally  interpreted  by  the  Courts,  must  not 
lead  the  student  to  the  hasty  conclusion,  that  a  will 
speaks  for  all  purposes  from  the  testator's  death,  or 
that  the  date  of  a  will  is  unimportant.     More  particu- 
larly, as  regards  the  persons  mentioned  in  it,  it  speaks 
from  the  date,  except  in  the  case  of  class  gifts,  i.e., 
gifts  to  persons  described  generally  and  not  individually. 
Thus,  no  doubt,  a  legacy  '  to  the  cliildren  of  A.'  would 
include,  and  only  include,  children  of  A.  living  at  the 
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testator's  decease,  if  any  such  there  were.  But  a 
legacy  to  '  my  nephew  Ronald, '  the  testator  then  in 
fact  having  a  nephew  Ronald,  who  died  after  the 
making  of  the  will,  could  not  be  claimed  by  a  nephew 
Ronald  afterwards  born. 

The  ambulatory  character  of  a  will  may,  perhaps, 
be  rendered  clearer  by  a  comparison  of  a  will  and  a 
'floating  charge,'  previously  described  (pp.  556-557)  ; 
death  being  substituted  for  the  event  on  which  the 
charge  becomes  enforceable. 

The  other  essential  of  a  valid  will,  viz.  capacity  of 
the  testator,  may  be  more  easily  described.  By  our 
present  law,  every  person  of  the  age  of  twenty-one 
years  is  presumed  to  be  capable  of  making  a  will  (Wills 
Act,  1837,  ss.  3,  7)  ;  and  the  onus  of  proof  is  upon  any 
one  who  denies  his  capacity.  This  onvs  may  be  dis- 
charged by  proof  of  circumstances  showing  that,  from 
his  state  of  mind,  the  alleged  testator  was  unable  to 
understand  the  nature  of  his  act,  or  that  such  act  was 
forced  upon  him  by  duress,  i.e.,  physical  violence  or 
threats,  or  that  he  was  persuaded  into  it  by  fraud  or 
undue  influence.  But  there  is  no  status  of  mcapacity 
for  the  purpose  of  making  a  will ;  it  is  in  each  case  a 
question  of  fact  for  the  jury  :  whether  or  not  the 
alleged  testator  was  capable  of  understanding  the 
nature  of  his  act,  and  free  to  do  it  or  not.  Even  a  will 
made  by  a  patient  in  a  lunatic  asylum  may  be  good 
{Eoe  V.  Nix  [1893]  P.  55). 

Generally  speaking,  no  will  by  an  infant,  i.e.,  a 
person  under  the  age  of  twenty-one  years,  is  valid, 
even  for  the  purpose  of  exercising  a  power  of  appoint- 
ment (s.  7)  ;  but  a  soldier  on  active  service,  and  a 
mariner  or  seaman  at  sea,  being  of  the  age  of  fourteen 
years,  may  make  a  vahd  will  of  real  and  personal 
estate,  and  exercise  a  testamentary  power  of  appoint- 
ment (s.  11  ;  Wills  (Soldiers  and  Sailors)  Act,  1918, 
8.  3;  Be  Wernher  [1918J  2  Ch.  82).     For  this  purpose 
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it  has  been  held  that  a  female  nurse  in  the  service  of 
the  army  is  a  '  soldier  '  {Goods  of  Stanley  [1916]  P.  192), 
but  that  a  sailor  is  not  '  at  sea '  until  he  has  actually 
joined  his  ship  {Goods  of  Anderson  [1916]  P.  49). 

Until  quite  recently,  a  married  woman  could  not, 
generally  speaking,  make  a  wiU  affecting  her  own 
property,  without  her  husband's  consent ;  except  that 
she  could  dispose  by  will  of  property  settled  to  her 
separate  use  {Taylor  v.  Meads  (1864)  34  L.  J.  Ch.  203). 
But  this  position  was  entirely  changed  by  the  Married 
Women's  Property  Act,  1882,  which  (s.  1)  entitled 
her  to  dispose,  as  a  feme  sole,  of  her  '  separate  property,' 
i.e.,  all  her  property  except  that  coming  to  her,  as 
a  married  woman,  before  1883.  A  somewhat  narrow 
interpretation  of  this  section  held,  that  a  will  made 
under  it  by  a  married  woman  ceased  to  be  vaUd  when 
her  husband  died,  on  the  ground  that,  by  surviving 
him,  she  had  ceased  to  be  a  married  woman,  and  had, 
therefore,  ceased  to  have  '  separate  property  '  {Goods 
of  Price  (1885)  28  Ch.  D.  709).  But  this  decision,  so 
contrary  to  the  ambulatory  nature  of  a  will,  was  set 
aside  by  the  Married  Women's  Property  Act,  1893, 
s.  3  ;  and  the  will  of  a  married  woman  now  has  a 
similar  effect  to  that  of  a  man. 

Before  leaving  the  subject  of  testamentary  capacity, 
however,  it  must  be  remembered  that,  so  far  as  wills  of 
moveables  are  concerned,  capacity  to  make  a  will  is 
determined,  not  necessarily  by  EngUsh  Law,  even 
though  the  testator  died  in  England,  leaving  moveables 
there,  but  by  the  law  of  Ms  domicile,  either  at  the  time 
of  his  decease,  or  at  the  making  of  his  will.  The  former 
alternative  is  the  general  rule  of  private  international 
law  ;  but,  by  s,  3  of  the  Wills  Act,  1861  (commonly 
known  as  'Lord  Kingsdown's  Act'),  s.  3,  no  will  is 
invahdated  by  a  change  in  the  testator's  domicile 
after  the  making  of  it.  Consequently,  it  would  seem 
that  if,   by  the  law  of  his  domicile,  a  testator  was 
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capable  of  making  a  will  of  moveables  at  the  time  when 
he  in  fact  did  so,  a  subsequent  change  of  domicile 
which  made  him  die  domiciled  in  a  country  which 
denied  to  Mm  the  capacity  to  do  so,  would  not  render 
the  will  invaUd.  This  section  of  Lord  Klngsdown's 
Act  has  been  expressly  held  by  an  KngUsh  Court  to 
apply  to  aUens  as  well  as  British  subjects  {Re  Oroos 
[1904J  P.  269).  A  capacity  to  make  a  will  of  immove- 
ables is,  however,  decided  entirely  by  the  lex  situs,  i.e., 
for  Enghsh  immoveables  by  English  Law  {Re  Hernando 
(1884)  27  Ch.  D.  284). 

Provided  that  these  two  essentials,  ambulatory 
character  of  the  disposition,  and  capacity  of  the 
testator,  are  present,  a  disposition  may  be  a  perfectly 
good  will  though  it  is  never  called  such  in  the  document 
containing  it  {Goods  of  Slinn  (1890)  15  P.  D.  at  p.  156), 
though  it  may  be  contained  in  a  document  which  also 
contains  a  disposition  which  is  not  a  will,  though  it 
takes  the  form  of  a  letter,  a  poem,  an  acrostic,  or  any 
other  fantastic  shape,  though  it  may  be  in  a  foreign 
language — in  fact,  whatever  shape  the  testator's 
eccentricity  or  illiteracy  may  suggest.  But,  except 
in  special  cases,  it  must  be  made  with  certain 
solemnities,  which  we  now  proceed  to  discuss. 

Solemnities  of  a  Will. 

The  Church  Courts  were  deplorably  lax  on  the 
subject  of  the  proof  of  wills  ;  and  it  is,  indeed,  doubtful 
how  far  any  definite  rules  on  the  subject  prevailed  in 
the  numerous  episcopal  (or  Consistorial)  Courts  which, 
down  to  the  year  1857,  exercised  jurisdiction  in  matters 
testamentary.  Probably,  also,  the  Court  of  Chancery 
was  just  as  vague  in  the  matter  of  wills  of  Uses  of  land, 
which,  of  course,  could  not  come,  or,  at  least,  should 
not  have  come,  before  the  Church  Courts.  But  when 
Parliament,  for  the  first  time,  legalized  wills  of  real 
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estate  in  1540  (pp.  612-613),  it  stipulated  that  only 
such  wills  of  land  should  be  valid  as  were  in  writing. 
The  Statute  of  Frauds  (1677)  improved  upon  this  by 
requirmg  all  wills  of  real  estate  to  be  attested  by  three 
witnesses  (s.  5),  and  by  imposing  severe  restrictions 
upon  '  nuncupative  '  wills  of  personalty,  i.e.,  wills 
made  by  mere  word  of  mouth. 

On  the  other  hand,  both  the  Common  Law  courts 
and  the  Church  Courts  placed  unreasonable  and  strin- 
gent hmitations  on  the  capacity  of  witnesses ;  so  that, 
where  witnesses  were  essential  to  the  proof  or  setting- 
up  of  a  will,  the  will  was  quite  liliely  to  be  defeated  by 
an  objection  raised  against  the  capacity  of  a  witness. 
Broadly  speaking,  no  one  who  was  interested,  directly 
or  indirectly,  in  the  vahdity  of  a  will,  could  act  as  a 
witness  to  its  making  ;  and  so  executors,  legatees, 
devisees,  and  even  (where  there  was  a  charge  of  debts 
on  the  testator's  land)  simple  contract  creditors  were 
excluded.  This  rigid  exclusion  remained  until  the 
middle  of  the  eighteenth  century. 

Now,  however,  the  whole  question  of  the  solem- 
nities of  a  will  has  been  put  on  a  simple  footing  by 
the  Wills  Act,  1837,  which  provides  (s.  9)  that,  with 
certain  exceptions  to  be  noticed  hereafter,  no  will 
(either  of  real  or  personal  estate)  shall  be  valid  unless 
it  complies  with  three  requirements,  viz.  : 

(i)  it  must  be  wholly  contained  in  writing  (which 

includes  printing),  though  not  necessarily  in  a 

single  document ; 
(ii)  it  must  be  signed  at  the  foot  or  end  thereof 

by  the  testator,  or  in  his  presence  and  by  liis 

direction  ; 
(iii)  the  signature  must  be  affixed  or  acknowledged 

in  the  presence  of  at  least  two  witnesses,  both 

present  at  the  same  time,  who  must  afterwards 

attest  and  subscribe  the  will  in  the  testator's 

presence. 
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These  three  requirements  are  so  important,  that  a 
few  words  may  be  said  about  each  of  them. 

(i)  The  will  must  be  wholly  in  writing.  Therefore, 
no  direct  external  evidence  may  be  brought  to  supple- 
ment or  contradict  it.  But,  in  the  event  of  a  latent 
ambiguity  arising  in  the  interpretation  of  the  will, 
indirect  external  evidence  may  be  brought  to  clear 
it  up.  By  a  '  latent '  ambiguity  is  meant  an  ambiguity 
which  is  not  apparent  to  any  one  merely  reading  the 
will,  but  becomes  apparent  when  its  provisions  have 
to  be  apphed.  Thus,  for  example,  if  the  testator 
bequeaths  a  legacy  to  '  my  cousin  George,'  there  would 
ap]3ear,  prima  facie,  to  be  no  difficulty.  But  it  may 
turn  out  that  the  testator  had  two  cousins  named 
'  George '  when  he  made  his  will ;  and  the  question  is  : 
Which  did  he  mean  ?  In  such  a  case,  evidence  may 
be  brought  to  show  that  the  testator  was  on  friendly 
and  intimate  terms  with  one  cousin,  while  he  hardly 
knew  of  the  existence  of  the  other,  or,  as  it  is  put,  to 
enable  the  Court  to  '  seat  itself  in  the  testator's  chair,' 
and  form  an  opinion  as  to  which  cousin  he  intended. 
But  no  direct  evidence  of  declaration  of  intention  b}^ 
the  testator  is  admissible. 

Again,  though  a  testator  can  leave  only  one  will, 
this  will  may  be  contained  in  more  than  one  document. 
The  cases  in  which  this  occurs  usually  fall  into  two 
classes.  Either  a  testator  may  make  a  series  of  wills, 
without  expressly  revoking  all  except  the  last,  in  which 
case,  whether  the  later  wills  are  called  '  codicils  ' 
or  '  wills,'  all  must  be  read  together,  the  later  super- 
seding the  earlier  where  there  are  inconsistencies  ; 
or  a  will  may  '  incorporate  '  by  reference  certain 
documents,  which,  if  it  can  be  proved  that  they  were 
in  existence  at  the  date  of  the  will,  are  read  into  it 
as  part  of  it  (University  College  v.  Taylor  [1908]  P. 
140).  For  the  purposes  of  both  these  alternatives, 
there  is  no  difference  between  a  will  and  a  codicil  ; 
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and  a  codicil,  or  supplementary  will,  which  confirms 
a  prior  will  incorporating  certain  documents,  will 
incorporate  those  documents,  if  they  were  in  existence 
at  the  date  of  the  codicil  [Goods  of  Smart  [1902]  P. 
238). 

(ii)  The  signature  need  not  actually  be  that  of 
the  testator,  if  it  is  afiixed  in  his  presence  and  by  his 
direction  (Wills  Act,  1837,  s.  9).  Thus,  an  ilUterate 
person  who  cannot  write,  or  a  person  physically 
incapacitated  by  illness,  may  get  some  one  to  sign 
his  (the  testator's)  name.  And,  though  the  signature 
is  required  to  be  '  at  the  foot  or  end  '  of  the  will,  yet 
an  amending  statute,  the  Wills  Act,  1852,  so  explains 
that  requirement,  that  a  signature  on  a  document 
professing  to  be  a  will,  validates  everything  except 
that  which  is  actually  written  after  it,  either  in  space 
or  time. 

(iii)  The  Wills  Act,  1837,  does  away  with  all  the 
old  rules  as  to  the  credibility  of  luitnesses  ;  and  any 
person  may  now  be  a  good  witness  to  a  will  who  under- 
stands the  nature  of  the  act  which  he  is  performing 
[Hudson  V.  Parker  (1844)  1  Rob.  at  pp.  35,  36).  It 
is  not  even  necessary  that  he  should  know  that  the 
document  which  he  is  attesting  is  a  will  [Wright  v. 
Sanderson  (1884)  9  P.  D.  149)  ;  but  it  is  necessary 
that  both  witnesses  should  actually  have  seen,  or  at 
least  been  in  a  position  to  see.  the  act  of  signature 
[Brown  v.  Skirroiv  [1902]  P.  3).  On  the  other  hand, 
the  witnesses,  though  they  must  attest  the  will  in  the 
presence  of  the  testator,  need  not  do  so  in  the  pre- 
sence of  each  other ;  and  no  particular  form  of  attesta- 
tion is  necessary,  though  it  is  always  advisable  to 
append  the  ordinary  attestation  clause,  to  avoid  the 
necessity  of  tendering  formal  proof  of  attestation  on 
appHcation  for  probate.  And  it  should  be  remarked 
that,  though  the  Act  makes  no  requirements  as  to  the 
credibility  of  witnesses,  it  enacts  a  safeguard  against 
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fraudulent  wills,  by  the  provi.sion  (s.  15),  that  no 
attesting  witness  to  a  will,  nor  his  or  her  wife  or 
husband,  can  take  beneficially  under  any  disposition 
in  it.  This  provision  has,  however,  been  interpreted 
to  mean  exclusion  only  (a)  where  the  disposition  is 
contained  in  the  actual  document  attested,  e.g.,  a 
person  who  attests  a  codicil  may  yet  take  under  the 
will,  if  he  did  not  attest  it  (Trotter  v.  Trotter  [1899] 
1  Ch.  764),  and  (6)  where  the  attestation  was  necessary 
to  the  validity  of  the  will  (Re  Simond  [1915]  2  Ch. 
240). 

This  last  clause  will  remind  us,  that  certain  persons 
are  exempt  from  the  requirements  of  solemnity 
imposed  on  most  testators  by  the  Wills  Act,  1837. 
These  are,  in  the  first  place,  exactly  those  people  who 
may  make  valid  wills  though  they  are  under  twenty- 
one  years  of  age  (pp.  617-618),  i.e.,  soldiers  on  active 
service  and  mariners  or  seamen  being  at  sea  ;  though, 
of  course,  the  exceptions  extend  to  all  such  persons, 
whether  they  are  infants  or  not  (Wills  Act,  1837, 
s.  11  ;  Wills  (Soldiers  and  Sailors)  Act,  1918,  s.  3). 
It  seems  that,  as  respects  form,  the  Courts  are  a  little 
more  hberal  than  as  regards  infancy  (p.  618)  in 
interpreting  the  words  '  being  at  sea '  {Goods  of 
Daniel  Saunders  (1865)  L.  R.  1  P.  &  M.  16).  Those 
who '  come  within  the  scope  of  the  relaxation  are, 
apparently,  reheved  from  all  requirements  of  form 
and  attestation  ;  and  any  expression  of  testamentary 
intention,  whether  oral  or  written,  can,  in  such  cases, 
be  proved  as  a  will.  But,  as  regards  sailors,  the 
extreme  liberaKty  of  this  provision  has  been  somewhat 
modified  by  the  provisions  of  the  Navy  and  Marines 
(Wills)  Acts,  1865  and  1897,  and  the  Merchant  Shipping 
Act,  1894,  s.  177. 

In  the  second  place,  certain  important  modifications 
of  the  general  rule  laid  down  by  the  Wills  Act,  1837, 
arise  from  the  rules  of  private  international  law,  as 
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modified  by  statute.  By  these  rules,  the  form  in 
which  a  testator  may  dispose  of  immoveables  by  will 
is  determined  by  the  lex  situs,  and,  in  respect  of 
moveables,  by  the  law  of  his  domicile  at  the  time 
of  his  decease.  Thus,  by  the  law  of  England  (as  well 
as  by  the  rules  of  private  international  law)  the  form 
of  a  will  of  land  (including  leaseholds)  in  England, 
is  settled  by  the  rules  of  English  law  as  above  stated 
{Pepin  V.  Bruyere  [1902]  1  Ch.  24).  But  the  require- 
ments of  form,  in  respect  of  a  will  of  moveables  in 
England,  are  governed  by  the  law  of  the  testator's 
domicile  (pp.  618-619)  at  his  death  {Re  Price  [1900] 
1  Ch.  451  ;  Re  Sewal  [1918]  2  Ch.  391),  subject  to  the 
important  statutory  modifications  introduced  by  the 
Wills  Act,  1861,  commonly  known  as  Lord  Kingsdown's 
Act.    These  modifications  are  as  follows  : 

{a)  The  will  of  'personal  estate,  which  includes  lease- 
holds {Re  Grassi  [1905]  1  Ch.  584),  of  a  British 
subject  made  outside  the  United  Kingdom  is 
vahd  as  to  form  in  this  country  if  it  is  executed 
either  : 

1.  in  accordance  wdth  the  law  of   the  place 

where  it  was  made  {sc.  at  the  time  when 
it  was  made),  or 

2.  in  accordance  with  the  law  of   the  place 

where  the  testator  was  domiciled  when  it 
was  made,  or 

3.  in  accordance  with  the  law  of   the  place 

of  the  testator's  original  domicile  {i.e.,  his 

domicile  at  the  time  of  his  birth)  being 

British  (s.  1). 

Thus,     a    Canadian-born     British      subject, 

domiciled  in  England,  but  visiting  Switzerland, 

may  in  Switzerland  make  a  will  of  personalty 

according  to  the  forms  of  Swiss  or  Enghsh  law, 

or  of  that  province  of  Canada  in  which  he  was 

born. 
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(6)  The  will  of  personal  estate  of  a  British  subject, 
made  within  the  United  Kingdom,  is  valid  as  to 
form  in  this  country,  if  executed  in  accordance 
with  the  forms  required  by  the  law  of  that  part  of 
the  United  Kingdom  in  which  it  was  made  (s.  2). 
Thus,    the   will    of   personalty   of   a   British 
subject,    executed    in    England,    Scotland,    or 
Ireland,  will  be  valid  as  to  form  if  executed 
according  to  the  law  of  the  place  where  it  was 
executed,  whatever  the  testator's  domicile. 
So  far,  the  Act  of  1861  only  deals  with  the  wills 
of  British  subjects.     But  a  most  important  section 
(s.  3),  which  has  been  held  to  be  of  general  application 
{Re  Gh'oos  [1904]  P.  269),  lays  it  down,  that  no  change 
in  a  testator's  domicile  shall  invalidate,  or  alter  the 
construction  of,   any  will  made  by  him.     It  seems, 
therefore,    that   we   must   add   to   the   possibility   of 
choice  of  form  of  a  will  of  pure  personalty,  for  any 
person,  the  form  of  the  law  of  his  domicile  at  the  time 
when  the  will  was  made.     But  there  seems  no  reason 
to  suppose  that  this  section  extends  to  wills  of  lease- 
holds ;    and,  as  we  have  seen,  domicile  has  no  effect 
on  the  form  of  wills  of  immoveables,  except  only  for 
leaseholds,  and  then  only  in  the  case  of  British  subjects. 

Revocation  and  Alteration  of  a  Will. 

One  of  the  greatest  changes  in  the  law  of  wills 
introduced  by  the  Act  of  1837  was  that  concerning 
revocations.  Before  the  Act,  implied  revocations 
were  not  infrequent.  The  Act  provides  (s.  23)  that 
no  dealing  with  the  property  expressed  to  be  disposed 
of  by  a  will  shall  be  deemed  to  be  a  revocation  of  the 
wiU,  except  in  so  far  as  any  alienation  of  the  property 
has  rendered  it  impossible  for  the  testator  to  devise 
or  bequeath  it  at  his  death,  that  no  will  shall  be 
deemed  to  be  revoked  by  a  presumption  arising  out 
of  a  change  of  circumstances  (s.  19),  and  that  a  will 

s.c. — VOL.  it.  2  s 
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duly  made  shall  only  be  revoked  by  the  subsequent 
happening  of  one  of  the  three  following  events,  viz.: — 

1.  The    maTriage    of   the   testator.     But   even   the 

marriage  of  the  testator  does  not  revoke  any 
disposition  of  property  which  would  not,  in 
default  of  such  disposition,  pass  on  intestacy 
to  the  testator's  representatives,  e.g.,  a  fund 
subject  to  a  special  power  of  appointment, 
which  would  not  go  to  the  testator  in  default 
of  appointment  (s.  18). 

2.  Physical  destruction  of  the  document  containing 

the  will,  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction  ; 
the  testator  intending  the  act  to  operate  as  a 
revocation  (s.  20).  It  will  be  observed  that 
neither  intention  [animus  revocandi)  without 
act,  nor  act  without  intention,  will  suffice. 
Therefore,  if  a  man  throws  his  will  into  the 
fire,  thinking  it  to  be  an  old  draft,  and  it  is 
consumed,  this  is  no  revocation  ;  nor  is  there, 
if  a  testator  writes  on  the  back  of  his  will  : 
'  This  is  revoked,'  without  signature  or 
attestation.  But  a  physical  obHteration, 
entire  or  partial,  of  the  words  of  a  testamentary 
document,  after  its  execution,  wiU  revoke  it, 
wholly  or  partially,  as  the  case  may  be,  if  the 
original  words  can  no  longer  be  read  (s.  21). 
Needless  to  say,  no  alterations  or  interlineations 
made  after  the  execution  will  be  effective  as 
part  of  the  will,  unless  they  are  signed  and 
attested  as  a  will ;  and,  when  a  wiU  containing 
alterations  is  presented  for  probate,  the  pre- 
sumption will  be,  that  the  alterations  were  made 
after  execution  (Cooper  v.  Bockett  (1846)  4  Mos. 
P.  C.  419).  For  that  reason,  alterations  made 
before  execution  should  be  initialled  by  testator 
and  witnesses. 
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3.  The  execution,  in  manner  prescribed  for  a  will, 
of  a  formal  document  of  revocation,  or  of  a 
subsequently  duly  executed  will  or  codicil  ex- 
pressly or  by  implication  revoking  the  former 
will  (s.  20).     It  should  again  be  remembered, 
however,  that  a  will  may  be  expressed  in  any 
number    of    documents,    and    that    the    Court 
will,  so  far  as  possible,  attempt  to  give  effect 
to  all  of   them    {Re  Grimfhorpe  [1908]    2   Ch. 
675).     A  will  which  expressly  revokes  a  former 
will,  presumably  revokes  all  appointments  made 
by  the  revoked  will  {Re  Kingdon  (1886)  32  Ch. 
D.    604),    and   all   codicils   supplemental   to   it 
{Gardiner  v.  CourtJiope  (1886)  12  P.  D.  14).     But 
such  a  presumption  is  easily  rebutted  ;    and, 
probably,  mere  general  dispositions  in  a  sub- 
sequent will  do  not  revoke  dispositions  made 
by  earher  codicils,  unless  they  are  manifestly 
inconsistent  with  the  earher  dispositions. 
At  one  time  it  was  a  question  how  far  a  revocation 
of  a  revocation  revived  the  original  will,   especially 
if  the  first  revocation  was  only  partial.     It  is  now 
clear,  that  a  mere  revocation  of  a  revoking  document 
does  not  revive  the  will  originally  revoked  ;  and,  even 
if  a  wiU  is  partially  revoked,  then  wholly  revoked, 
and    then    expressly    revived,    the    revival    does    not 
extend  to  the  part  originally  revoked  (Wills  Act,  1837, 
s.  22).     Needless  to  say  that  a  revival  of  a  revoked 
will  can  only  be  effected  by  a  document  itself  executed 
as  a  will  (s.  22).     If  an  intention  to  revoke  a  will  is 
based  on  a  mistaken  belief  of  fact,   and  would  not 
have  been  formed  but  for  that  mistaken  belief,  then 
the  consequent  act  of  revocation  is  inoperative,  whether 
it  take  the  form  of  destruction  of  the  will  intended  to 
be  revoked,  or  the  execution  of  a  formal  document 
of     revocation     {Sfavford    v.    Tf^?7e'^[1901]    P.    40). 
Thus,  a  testator  falsely  believing  a  legatee  to  be  dead. 
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revokes  a  legacy  given  to  him  by  the  will,  stating  his 
reason.  The  legatee  in  fact  outlives  the  testator. 
The  legacy  is  not  revoked.  This  doctrine  is  known  as 
that  of  '  dependent  relative  revocation.' 


Effect  of  a  Will. 

The  first  effect  of  a  will  is  to  vest  the  property  of 
the  testator,  on  the  latter's  death,  in  his  '  personal 
representative.'  This  person  will  usually  be  an  executor 
or  executors  appointed  by  the  will,  either  expressly 
or  by  necessary  inference  from  the  terms  of  the  will 
('executor  according  to  the  tenor  ').  But,  of  course, 
it  may  be  that  the  executors  ajDpointed  by  the  will 
predecease  the  testator,  or  are  all  unwilling  to  act, 
or  incapable  of  acting,  as  executor.  In  the  former 
alternatives,  it  will  be  necessary  to  apply  to  the  Court 
to  appoint  an  administrator  cum  testamento  annexo 
(p.  601);  and,  until  he  is  appointed,  the  property  of 
the  testator  will,  as  to  personalty,  be  vested  in  the 
President  of  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  High  Court,  and,  as  to  real  estate, 
in  the  heir  or  devisee,  as  the  case  may  be.  If  there 
is  an  executor,  but  he  is  incapable  of  properly  fulfilhng 
the  duties  of  an  executor,  e.g.,  an  infant,  the  Court 
will  appoint  a  temporary  administrator,  durante  minor i 
cetate,  reserving  power  to  the  infant  to  come  in  and 
take  administration  on  his  attaining  majority.  Any 
person,  including  a  corporation,  may  be  appointed 
an  executor.  Formerly,  a  corporation  aggregate  could 
not,  as  a  rule,  take  a  direct  grant,  but  appointed  a 
'  syndic,'  to  take  administration  cum  testamento  annexo. 
Now,  however,  by  the  Administration  of  Justice  Act,  1920. 
s.  17  (1),  probate  of  the  will  of  a  testator  who  died  domi- 
ciled in  England,  may  be  granted  to  a  corporation 
aggregate  whose  principal  place  of  business  is  in  the 
United  Kingdom. 
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Until  a  comparatively  short  jtime  ago,  the  death 
of  a  testator  vested  only  his  personal  estate  in  his 
executor  ;  for  the  executor  was,  originally,  an  ecclesi- 
astical official,  who  had  nothing  to  do  with  real  estate. 
The  result  of  this  distinction  was,  that  the  creditors 
of  the  deceased  had  to  look  for  payment,  not  only  to 
the  executor  or  executors,  but  to  the  various  devisees 
to  whom  the  testator's  real  estate  was  devised  ;  for 
these  took  direct  from  the  testator,  not  through  the 
executor.  A  similar  rule  prevailed  on  intestacy, 
where  the  deceased's  real  estate  went  to  his  heir, 
not  to  his  administrator.  This  was  inconvenient 
enough,  even  when  ordinary  simple  contract  debts 
were  not  payable  out  of  real  estate  ;  but  it  became 
intolerable  when  the  HabiUty  of  the  testator's  real 
estate  for  payment  of  his  simple  contract  debts  was 
estabhshed  in  1833,  by  the  Administration  of  Estates 
Act,  commonly  known  as  'Romilly's  Act.'  Never- 
theless, though  a  shght  step  in  the  direction  of  unity 
of  administration  was  taken  in  1881,  when,  by  s.  30 
of  the  Conveyancing  Act  of  that  year,  real  estate 
held  by  the  testator  as  trustee  or  mortgagee  was  made 
to  pass  on  his  death  to  his  personal  representative, 
no  general  alteration  was  made  until  1897,  when,  by 
s.  1  of  the  Land  Transfer  Act  of  that  year,  all  the 
real  estate  of  a  deceased  person  (including  real  estate 
over  which  he  had  a  general  power  of  appointment 
which  he  has  exercised  by  his  will)  other  than  that 
which  comes  to  an  end  at  his  death,  and  other  than  the 
legal  estate  in  copyholds,  passes  on  his  death  to  his 
personal  representative,  whether  disposed  of  by  will  or 
not,  to  be  administered  by  him  according  to  law.  Thus 
the  title  of  every  beneficiary,  whether  by  gift  in  a  will, 
or  under  the  law  of  inheritance  or  intestacy,  is  now- 
indirect  (except  in  the  case  of  legal  copyholds),  i.e.,  he 
takes  through  the  personal  representative.  It  is,  hoM^- 
ever,  generally  assumed,  that  the  provisions  of  s.   1 


630      BK.   II.  PEOPERTY.— PT.  III.    PROPERTY  IN  GENERAL. 

of  the  Land  Transfer  Act,  1897,  do  not  apply  to 
estates  tail,  which  are  not  available  for  payment  of  the 
deceased's  debts,  and  cannot  be  affected  by  his  will. 

As  has  before  been  pointed  out  (pp.  603-604)  the  duties 
of  an  administrator,  once  he  is  appointed,  are  sub- 
stantially the  same  as  those  of  an  executor ;  and  the 
order  in  which  claims  to  act  as  administrator  are  re- 
cognized has  also  been  fully  explained  (pp.  599-603).  It 
is  obvious,  therefore,  that  it  will  be  convenient  to  discuss 
the  duties  of  both  classes  of  personal  representatives 
together.  But  there  is  one  initial  difference  between 
the  positions  of  an  executor  and  an  administrator, 
which  should  be  noticed.  The  title  of  an  executor 
is  derived  from  the  testator,  and,  for  many  purposes, 
takes  effect  from  the  testator's  death  ;  though  the 
executor  cannot  do  formal  acts,  such  as  executing 
conveyances  and  commencing  actions,  until  his  title 
is  complete  by  a  grant  of  probate.  But  the  title 
of  an  administrator  does  not  commence  until  the 
grant  to  him  of  letters  of  administration  ;  though, 
when  that  event  has  taken  place,  his  title  relates 
back  to  the  deceased's  death.  In  both  cases,  there- 
fore, it  is  desirable  to  state,  briefly,  how  the  title  of 
the  personal  representative  is  completed. 

In  the  case  of  the  executor,  as  well  as  in  that  of 
the  administrator  cum  testamento  annexo  (including 
the  administrator  durante  minori  cetate,  or  during 
lunacy  of  the  executor),  this  is  effected  by  carrying 
in  the  wiU  for  proof  in  the  Probate,  Divorce,  and 
Admiralty  Division.  This  step,  in  effect,  means  taking 
into  the  Registry  the  original  wiU  and  codicils  (if 
any),  together  with  a  copy  engrossed  on  specially 
prepared  paper,  lodging  the  '  oath  of  office,'  i.e.,  an 
affidavit  verifying  the  will  and  the  testator's  death, 
and  undertaking  duly  to  administer  the  estate,  and 
lodging  another  affidavit  containing  particulars  of  the 
deceased's  property,   to  enable  the  Inland   Revenue 
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Commissioners  to  calculate  the  amount  of  the  Estate 
Duty  payable  on  the  death.  If  the  will  is  apparently 
duly  executed  and  attested,  and  no  suspicious  cir- 
cumstances or  objections  appear  or  are  made,  probate 
will  be  granted  '  in  common  form  '  on  approval  of 
the  affidavit  of  particulars  by  the  Estate  Duty  Office. 
But  if  there  are  any  unusual  circumstances  {e.g.,  if 
the  original  will  cannot  be  found,  or  if  objections 
to  the  vahdity  or  genuineness  of  the  will  have  been 
lodged),  it  will  be  necessary,  before  probate  is  issued, 
to  '  estabhsh  '  the  will,  by  '  probate  in  solemn  form,' 
which,  in  substance,  involves  an  action,  the  nature 
of  which  will  be  found  described  in  Vol.  III.  of  this 
work.  The  duties  and  liabihties  of  the  personal 
representative  with  regard  to  the  various  Death  Duties 
(including  Estate  Duty)  will  be  found  carefully 
specified  in  Chapter  XXXV.  of  this  volume,  and 
need  not  be  here  repeated. 

An  appUcation  for  grant  of  simple  letters  of  ad- 
ministration (there  being  no  will)  is  similarly  made  by 
any  person  who  may  desire  to  act  as  administrator. 
But,  in  this  case,  the  discretion  of  the  Court  will 
necessarily  be  more  extensive  than  in  an  ordinary 
case  of  probate  in  common  form  ;  for,  as  will  be  seen 
by  reference  to  the  former  discussion  of  the  order 
of  claims  to  administration  (pp.  599-603),  there  are 
many  possibilities  of  difference  of  opinion.  The  prefer- 
ences of  the  Court  are,  however,  mostly  expressed 
in  decided  cases  ;  and  the  person  who,  as  the  result 
of  these  decisions,  is  entitled  to  assume  that  the  Court 
will  grant  administration  to  him,  carries  in  the  oath 
for  due  administration,  and  the  affidavit  for  Inland 
Revenue.  The  oath,  however,  instead  of  verifying 
the  will  and  identifying  the  apphcant  as  the  executor 
named  therein,  will  state  the  fact  that,  to  the  best 
of  the  deponent's  beUef,  the  deceased  died  intestate, 
and  will  specify  the  ground  on  which  the  applicant's 
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claim  to  administration  is  based,  showing  how  prior 
rights  (if  any)  have  been  disposed  of.  Tlie  Registrar, 
however,  may  demand  proof  that  notice  of  the  applica- 
tion has  been  given  to  others  having  the  same  primd 
facie  claim  ;  and  any  one  who  thinks  that  he  should 
be  preferred  may  commence  an  '  interest  suit '  against 
the  applicant,  asserting  his  priority. 

Further,  any  person  (other  than  an  executor)  to  whom 
a  grant  of  administration  is  made,  must  enter  into  a 
bond  for  due  performance  of  his  duties.  This  bond  is 
given  to  the  President  of  the  Probate,  Divorce,  and  Ad- 
miralty Division,  and  is  for  a  penalty  of  double  the  gross 
amount  of  the  personal  estate  and  double  the  annual 
value  of  the  real  estate,  unless  the  Court  sees  fit  to 
reduce  the  amount  (Court  of  Probate  Act,  1857, 
s.  82)  ;  and,  in  the  event  of  any  misconduct  by  the 
administrator,  it  will  be  assigned  to  a  person  who  will 
then  sue  upon  it.  In  the  case  of  a  creditor  adminis- 
trator, the  bond  will  contain  a  special  clause,  depriving 
the  administrator  of  his  prima  facie  right  to  '  retain  ' 
his  own  debt,  in  priority  to  others,  and  to  '  prefer  ' 
one  creditor  at  the  expense  of  others,  hereafter  to 
be  explained  (pp.  638-640). 

Having  obtained  a  formal  grant  of  probate  or 
letters  of  administration,  the  personal  representative 
will  be  fully  authorized  to  act ;  and  a  recent  and 
important  decision  of  the  Court  of  Appeal  has  laid  it 
down,  that  any  person  who,  in  good  faith  and  for 
value,  deals  with  a  personal  representative  so  autho- 
rized, wiU  not  be  prejudiced  by  any  subsequent  revoca- 
tion of  the  grant,  e.g.,  on  discovery  of  a  new  will 
[Hewson  v.  Shelley  [1914]  2  Ch.  13).  A  similar  pro- 
tection to  persons  paying  or  transferring,  in  good  faith, 
to  the  personal  representative  so  authorized,  has  been 
afforded  by  the  Court  of  Probate  Act,  1857,  ss.  77,  78. 
Subject  to  these  reservations,  the  Court  may  revoke 
a  grant  of  probate  or  administration,  if  it  discovers 
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that  they  have  been  obtained  by  fraud  or  false  allega- 
tions, or  on  the  assumption  of  facts  which,  had  they 
been  known  to  be  untrue,  would  have  affected  the 
position. 

Before  turning  to  the  actual  duties  of  the  fully 
constituted  representative,  we  have  to  note  one  more 
important  difference  between  the  position  of  an 
executor  and  that  of  an  administrator.  The  office  of 
the  former  is  transmissible  ;  not,  indeed,  i7iter  vivos, 
but  on  the  executor's  death,  and  only  to  his  executor. 
That  of  an  administrator  is  not  transmissible  at  all. 
The  executor  of  the  original  executor  is  executor  of 
the  original  deceased  ;  but  if  the  original  executor 
leaves  no  executor,  the  Court  appoints  an  adminis- 
trator de  bonis  non  [administratis)  of  the  original 
deceased  [Wankford  v.  Wankford  (1700)  1  Salk.  299). 
The  executor's  own  administrator,  as  such,  has  no 
powers  over  the  estate  of  the  original  deceased. 

The  Duties  of  the  Personal  Representative. 

1.  The  first  duty  of  a  personal  representative, 
after  providing  for  the  burial  of  the  deceased  in  a 
manner  suited  to  his  station  and  means,  is,  to  collect 
the  property  of  the  deceased,  i.e.,  to  convert  into 
money  such  part  of  the  deceased's  estate  as  does 
not  consist  of  money.  For  such  purpose,  he  may 
bring  actions,  make  conveyances,  and  do  all  such 
other  acts  as  are  necessary ;  and  persons  dealing 
with  him,  by  making  or  accepting  payments  or 
transfers,  will,  if  they  act  in  good  faith,  be  safe.  This 
has  always  been  the  rule  with  regard  to  personal 
estate  ;  and  it  has  been  extended  to  real  estate  (other 
than  legal  copyholds)  by  s.  2  (2)  of  the  Land  Transfer 
Act,  1897.  It  is  probable  that,  as  between  himself 
and  the  beneficiaries,  a  personal  representative  who 
insisted    on    selling    land    or    other    property    of    an 
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individual  character  specifically  bequeathed,  when  it 
was  obvious  that  the  estate  would  abundantly  provide 
for  all  debts  and  dispositions  without  recourse  to 
such  a  step,  could  be  stopped  by  an  application  to 
the  Court  in  an  administration  action  at  the  suit 
of  the  beneficiaries  affected  ;  for  the  authority  of  the 
personal  representative  is  only  to  act  '  in  due  course 
of  administration.'  But  there  is  very  little  authority 
on  the  point ;  and,  certainly,  a  bond  fide  purchaser 
would  be  protected.  It  is  sometimes  said,  that  a 
personal  representative  may  carry  on  the  deceased's 
business,  at  any  rate  with  a  view  to  winding  it  up 
or  selling  it  as  a  going  concern  {Dowse  v.  Gorton 
[1891]  A.  C.  at  p.  199).  And  instances  of  testators 
authorizing  their  executors  to  do  so  for  a  considerable 
period  are  quite  common  in  practice.  But  the  doctrine 
is  by  no  means  free  from  danger  for  the  representative. 
For  it  is  quite  clear,  that  nothing  which  the  testator 
says  in  his  will,  though  it  may  bind  his  beneficiaries, 
can  prejudice  the  rights  of  his  creditors  ;  and  the 
latter  may  hold  the  representative  personally  liable 
for  wasting  the  assets.  Moreover,  the  representative 
will  incur  personal  liabilities  to  those  persons  who 
continue  to  deal  with  the  business  ;  and  such  new 
creditors  will  have  no  claim  against  the  deceased's 
assets  until  the  creditors  whose  debts  arose  in  the 
deceased's  lifetime  have  been  satisfied,  unless,  of 
course,  the  latter  have  agreed  to  the  carrying  on  of 
the  business  {Re  Oxley  [1914]  1  Ch.  604). 

Before  leaving  the  subject  of  the  reahzation  of  the 
deceased's  property,  it  is  necessary  to  advert  to  a 
distinction,  formerly  of  great  importance,  and,  even 
now,  affecting  the  law  governing  the  distribution  of 
a  dead  person's  estate,  between  two  different  classes 
of  his  '  assets,'  i.e.,  items  of  his  property  available 
for  payment  of  his  debts.  All  such  parts  of  the 
deceased's  estate  as  passed  on  his  death  to  his  personal 
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representative,  simply  as  such,  were  called  legal 
assets,  probably  because  they  could  be  recovered  by 
the  executor  or  administrator  without  reference  to 
the  terms  of  the  will  (if  any).  It  is  not  true  to  say 
that  such  assets  were  necessarily  recoverable  in  a 
Common  Law  court,  e.g.,  it  is  clear  that,  long  before 
the  Judicature  Acts,  ordinary  equitable  interests  in 
personalty  were  legal  assets  {Cook  v.  Gh'egson  (1856) 
3  Drew.  547),  though  these  certainly  could  not  have 
been  so  recovered.  Quite  naturally,  a  personal 
representative,  sued  for  his  deceased's  debt,  was  not 
able  to  plead  plene  administravi,  until  he  had  brought 
all  such  items  into  account.  But  if  the  testator  had 
charged  his  real  estate  with  the  payment  of  his  simple 
contract  debts,  then,  as  real  estate  was  not  vested  in 
the  executor,  the  latter  could  not  be  held  to  account 
for  it  in  an  action  of  debt  against  him,  nor  could  he 
be  compelled  to  account  for  it  in  the  ecclesiastical 
court  on  a  claim  de  compoto  reddendo,  because  the 
ecclesiastical  court  could  not  directly  affect  the  real 
estate.  So  the  only  remedy  of  the  executor  or  the 
creditor  was  to  commence  an  action  in  Chancery, 
asking  for  a  sale  or  mortgage  of  the  real  estate,  and 
payment  of  the  debts  out  of  the  money  thus  raised. 
Such  assets  were,  naturally  enough,  known  as  equitable 
assets,  because  they  could  only  be  got  at  by  the  aid  of 
a  Court  of  Equity  ;  and,  as  the  price  of  lending  its  aid, 
the  Court  of  Equity  always  stipulated  that,  as  to  them, 
all  the  testator's  debts  should  be  paid  rateably,  except, 
possibly,  Crown  debts,  and  that  certain  pecuHar 
privileges  enjoyed  by  the  personal  representative  in 
respect  of  legal  assets  should  be  waived.  Thus,  unfor- 
tunately, there  arose  two  different  sets  of  rules  for 
dealing  with  these  different  classes  of  assets. 

The  passing  of  the  Land  Transfer  Act,  1897,  by 
vesting  (s.  1)  the  real  estate  of  the  deceased  (other 
than  legal  copyholds)  in  the  personal  representative, 
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has  further  compHcated  the  position.  In  a  sense,  it 
has  made  all  such  real  estate  legal  assets  ;  for  the 
personal  representative  can  now  recover  it  at  law, 
and  wiU  be  held  accountable  for  it  in  an  action  of 
debt.  Presumably,  therefore,  the  rules  as  to  the 
order  of  payment  of  debts  out  of  legal  assets  would 
be  appUcable  to  it.  On  the  other  hand,  it  has  been 
expressly  decided,  that  the  personal  representative 
has  no  right  of  retainer  out  of  such  real  estate  {Re 
Williams  [1904]  1  Ch,  52),  though  the  devisee  or  heir 
who  is  sued  for  the  deceased's  specialty  debt  in  respect 
of  it,  has  {Be  Illidge  (1884)  27  Ch.  D.  478).  It  has 
now  also  been  finally  settled,  that  a  fund  over  which 
the  deceased  had  general  power  of  appointment 
(pp.  377-378)  which  he  has  exercised  by  his  will,  is 
equitable  assets  {O'Gmdy  v.  Wilmot  [1916]  2  A.  C.  31). 
We  may  therefore  say  generally  that,  in  the  hands 
of  the  personal  representative,  chattels  corporeal  and 
choses  in  action,  estates  'pur  autre  vie  (Wills  Act,  1837, 
s.  6),  whether  the  deceased's  interest  was  legal  or 
equitable,  are  legal  assets,  but  that  real  estate  (in- 
cluding copyholds)  and  property  over  which  the 
deceased  had  exercised  by  his  will  a  general  power 
of  appointment,  are  equitable  assets.  Of  course  a 
fund  over  which  the  testator  has  only  a  special  power 
of  appointment,  is  not  assets  of  his  creditors  at  aU. 

2.  The  second  duty  of  the  personal  representative 
is  to  pay  the  debts  of  the  deceased.  The  exact  theory 
of  this  duty  is  not  very  clear,  though  its  practical 
results  are  weU  settled.  One  view  holds  that,  by 
taking  upon  himself  the  office,  the  personal  repre- 
sentative actually  acquires  the  Uabilities  of  the 
deceased,  except,  of  course,  such  as  end  with  the 
death,  but  can  discharge  himself  from  them  by  a 
plea  of  'plene  administravi,  i.e.,  a  defence  that  he  has 
satisfied  them  in  due  order  to  the  extent  of  assets. 
The  other  view  is,  that  the  personal  representative  is 
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only  an  official,  who  incurs  no  personal  responsibility 
for  the  deceased's  debts,  unless  a  devastavit  or  breach 
of  duty  is  proved  against  him.  The  first  view  ap- 
pears to  accord  best  vdth  the  forms  of  the  situation  ; 
for  it  is  the  executor  and  not  the  estate  which  is  sued 
by  creditors  ;  and  the  debts,  in  the  absence  of  express 
or  imphed  charge  in  the  will,  or  otherwise  by  the 
deceased,  are  no  encumbrance  on  the  property  of  the 
deceased.  This  last  rule  is  vitally  important  to 
purchasers  from  the  personal  representative,  the  heir, 
or  the  devisees ;  and  it  enables  purchasers  to  deal  in 
confidence  with  the  deceased's  representative  or  bene- 
ficiaries. The  practical  result  is,  as  has  been  said, 
much  the  same  so  far  as  the  representative  is  con- 
cerned, viz.  that,  if  he  acts  strictly  according  to  law, 
he  cannot  be  made  personally  liable  on  the  deceased's 
liabilities,  except  that  the  representative  who  actually 
takes  possession  of  leaseholds,  or  registers  himself  as 
owner  of  shares  belonging  to  the  deceased,  becomes 
personally  liable,  irrespective  of  assets,  for  future 
rent  (up  to  the  value  of  the  premises)  and  other 
liabilities  of  the  lease,  until  he  assigns  the  lease  {White- 
head V.  Palmer  [1908]  1  K.  B.  151),  and,  in  respect  of 
the  shares,  for  future  calls.  But  there  is  no  necessity 
for  him  to  do  either  of  these  things. 

Formerly,  the  task  of  the  personal  representative 
in  pajdng  the  deceased's  debts  was  greatly  complicated 
by  the  fact,  that  there  was  a  special  order  of  priority 
amongst  them,  so  far  as  legal  assets  were  concerned, 
and  that  any  departure  from  this  order  by  the  repre- 
sentative was  a  devastavit.  But  the  differences  of 
degree  were  largely  done  away  with  by  the  Adminis- 
tration of  Estates  Act,  1869,  commonly  known  as 
'  Hinde  Palmer's  Act,'  which,  by  putting  specialty 
and  simple  contract  debts  for  all  purposes  into  one 
degree,  has  greatly  simplified  the  task  of  the  repre- 
sentative.    Substantially    speaking,    there    are    now 
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only  three  classes  of  preferred  debts,  viz.  Crown  debts, 
debts  of  record,  and  debts  due  to  the  personal  repre- 
sentative himself  ;  and,  if  the  estate  is  insolvent,  and 
is  being  wound  up  by  the  Court  (either  in  the  Chancery 
or  the  Bankruptcy  Division),  even  these  preferences  are 
abolished  (Judicature  Act,  1875,  s.  10),  though  certain 
preferential  payments,  the  nature  of  which  will  appear 
in  the  chapter  on  Bankruptcy  Procedure  (Vol.  III.), 
are  substituted  for  them.  Crown  debts  only  take 
precedence  over  debts  in  their  own  degree  ;  though 
for  this  purpose,  sj)ecialty  and  simple  contract  debts 
are  probablj^  since  the  passing  of  Hinde  Palmer's 
Act,  regarded  as  being  in  the  same  degree  {Littleton  v. 
mbbi?is  {iQOO)  Cro.  Eliz.  793)  'Debts  of  record,' 
which  come  next,  consist  of  judgments  recovered 
against  the  deceased  in  his  lifetime,  and  recognizances 
(pp.  547-548)  entered  into  by  him.  They  rank  rateably 
among  themselves,  but  only  against  the  legal  assets. 
Debts  due  upon  judgments  recovered  against  the  repre- 
sentative for  debts  of  the  deceased,  rank  in  order  of 
date  (DoUond  v.  Johnson  (1854)  2  Sm.  &  G.  at  p.  304). 
The  third  and  most  troublesome  class  of  pre- 
ferred debts  are  those  which  are  included  by  reason 
of  the  privileges  of  the  personal  representative,  known 
as  '  retainer '  and  '  preference.'  By  reason  of  the 
former,  the  personal  representative  (unless,  as  in  the 
case  of  the  creditor  administrator,  he  has  '  given 
security  not  to  exercise  it)  may  retain,  out  of  any 
legal  assets  in  his  hands  or  under  his  control,  any 
debt,  or  even  an  unliquidated  claim  to  damages, 
owing  by  the  deceased  to  him,  either  in  his  personal 
capacity  or  as  a  trustee  for  others,  in  priority  to  all 
other  creditors  of  the  same  degree,  and  to  all  creditors 
of  a  liigher  degree  of  whose  claims  he  has  no  notice 
when  he  exercises  his  right  of  retainer.  The  right  is 
said  to  have  arisen  from  the  purely  technical  difficulty, 
that  a  personal  representative  in  his  personal  capacity 
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could  not  sue  himself  at  law  in  his  representative 
capacity,  and  that  it  would  be  hard  that  this  difficulty 
should  deprive  him  of  the  natural  advantages  of  his 
position.  This  reasoning,  whatever  may  have  been 
its  force  originally,  has  long  ceased  to  be  convincing  ; 
and  the  Courts  are  said  to  be  little  inclined  to  favour 
any  extension  of  the  right  of  retainer.  As  we  have 
seen  (p.  636),  they  have  refused  to  extend  it  to  the 
assets  which  come  into  the  hands  of  the  personal 
representative  by  reason  of  the  Land  Transfer  Act, 
1897.  Nevertheless,  two  other  recent  changes  in 
the  law  have,  in  fact,  considerably  altered  the  re- 
presentative's right.  One  is  the  passing  of  Hinde 
Palmer's  Act  (p.  637),  which,  by  placing  specialty  and 
simple  contract  debts  on  the  same  footing,  has  enabled 
a  personal  representative  to  whom  a  simple  contract 
debt  is  owing  by  the  deceased,  to  retain  it  in  priority 
to  the  specialty  creditor  {Re  Harris  [1914]  2  Ch.  395). 
On  the  other  hand,  the  passing  of  the  Land  Charges 
Act,  1900,  has  (s.  3)  repealed  the  former  statutes 
requiring  registration  of  judgments  as  a  condition  of 
priority  of  claim  in  the  winding  up  of  a  deceased 
person's  estate.  Presumably  this  repeal  has  revived  the 
old  common  law  rule,  by  which  every  one  Avas  deemed 
to  have  notice  of  a  judgment  debt ;  and,  if  this  is 
the  case,  the  consequences  may  be  serious  to  a  personal 
representative.  For,  not  only  will  he  (unless  himself 
a  judgment  creditor)  be  deprived  of  his  right  of 
retainer  against  all  judgment  creditors  ;  but,  if  he 
bond  fide  pays  a  specialty  or  simple  contract  debt,  not 
knowing  of  the  existence  of  a  judgment  creditor,  he 
may  become  hable  to  the  latter  for  a  devastavit.  The 
cases  on  retainer  have  been  numerous  lately  ;  and  it 
is  evident  that  the  whole  subject  is  in  a  somewhat 
confused  state.  But  the  matter  cannot  be  further 
pursued  here. 

The     second     special     privilege     of     the    personal 
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representative  (other  than  the  creditor  administrator) 
is  the  right  of  *  preference,'  i.e.,  the  right  to  pay  any 
creditor,  out  of  legal  assets,  in  priority  to  any  other 
creditor  of  the  same  degree  ;  specialty  and  simple 
contract  debts  being  now  in  the  same  degree  for  this 
purpose  {Re  Samson  [1906]  2  Ch.  584).  This  privilege, 
like  retainer,  is  said  to  have  arisen  from  purely 
technical  causes.  Inasmuch  as  any  creditor  of  the 
deceased  could  sue  the  personal  representative  and 
get  judgment  against  him,  unless  the  representative 
was  in  a  position  to  plead  plene  administravi,  the  only 
remedy  of  the  representative  at  Common  Law  was  to 
pay  the  debt  and  avoid  further  consequences.  And 
if  he  could  do  that  after  action  brought,  was  he  bound 
to  wait  (if  he  was  satisfied  of  the  genuineness  of  the 
debt)  until  action  was  brought  and  costs  incurred  ? 
Thus,  it  is  said,  the  personal  representative  acquired 
his  peculiar  right,  which  is,  obviously,  liable  to  abuse 
and  collusion.  But,  apparently,  the  only  way  to  stop 
its  exercise  is  for  an  interested  party  to  obtain  a  decree 
for  administration  of  the  estate  by  the  Court,  which 
will  put  an  end  to  the  privilege,  as  no  creditor  will 
then  be  able  to  sue  the  representative. 

It  is,  perhaps,  needless  to  say  that,  in  respect  of 
the  expenses  necessarily  incurred  by  him  in  burying 
the  deceased,  and  carrying  out  his  other  duties,  the 
personal  representative  has  a  first  claim  upon  the 
assets.  These  '  funeral  and  testamentary  expenses  ' 
are,  of  course,  a  personal  Hability  of  the  representative  ; 
but  he  is  entitled  to  an  indemnity  in  respect  of  them 
which  ranks  before  all  other  claims,  even  in  the  case 
of  an  insolvent  estate  (Bankruptcy  Act,  1914,  s.  130  (6)). 

Before  he  leaves  the  subject  of  payment  of  the 
deceased's  debts,  the  attention  of  the  student  should 
be  drawn  to  one  important  provision  of  the  Judicature 
Act,  1875,  which  has  been  previously  alluded  to. 
This  provision  (s.  10)  lays  it  down  that,  in  the  adminis- 
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tration  of  any  insolvent  estate  of  a  deceased  person 
by  the  Court,  the  rules  of  bankruptcy,  and  not  the 
rules  we  have  above  explained,  shall  be  followed  in 
respect  of  four  subjects,  viz.  (i)  the  respective  rights 
of  secured  and  unsecured  creditors,  (ii)  the  debts  and 
liabilities  provable,  (iii)  the  order  in  which  such  debts 
and  liabilities  are  payable,  and  (iv)  the  valuation  of 
annuities  and  future  and  contingent  liabilities.  With 
regard  to  Nos.  (ii)  and  (iv)  of  this  list,  the  differences 
between  the  banlcruptcy  and  the  equitable  or  eccle- 
siastical rules  are  unimportant  ;  but  the  differences 
as  regards  Nos.  (i)  and  (iii)  are  important,  though 
they  can  only  just  be  touched  upon,  with  a  reference 
for  further  details  to  that  part  of  Vol.  III.  which  deals 
with  procedure  in  bankruptcy.  In  bankruptcy,  to 
put  it  briefly,  a  secured  creditor  must  give  credit 
for  the  value  of  his  security  before  '  proving '  or 
putting  in  any  claim  to  dividend.  According  to 
Chancery  practice  he  might  prove  for  the  full  amount 
of  his  debt,  without  allowing  for  his  security  ;  though, 
of  course,  he  could  not  be  allowed  to  receive  all  together 
more  than  his  full  debt.  It  is  easy  to  see  how  the 
Chancery  practice  favoured  the  secured  creditor, 
enabhng  him,  by  proving  for  a  large  debt,  to  get  the 
unsecured  balance  of  his  claim  paid  in  full,  while  the 
other  creditors  only  received,  say,  five  shilhngs  in  the 
pound.  Even  more  important  was  the  third  difference. 
Broadly  speaking,  all  debts  (except  certain  statutory 
preferences)  rank  pari  passu  in  bankruptcy,  including 
voluntary  debts  and  Crown  debts  (Bankruptcy  Act, 
1914,  ss.  33,  151).  Formerly,  as  we  have  seen,  there 
were  many  ranks  or  degrees  at  Common  Law  ;  and, 
even  now.  Crown  debts  and  debts  of  record  are  paid 
in  priority  to  specialty  and  simple  contract  debts, 
while  voluntary  debts  are  postponed  to  all.  Obviously, 
then,  in  these  two  respects,  it  makes  a  great  difference 
that  the  rules  of  bankruptcy  should  be  applied. 

S.C.. — VOL.  II.  2  T 
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Curiously  enough,  bankruptcy  does  not  affect 
the  right  of  retainer  by  the  personal  representative 
{Re  Bhoades  [1899]  2  Q.  B.  347).  In  fact,  it  is  only 
of  any  value  when  the  estate  is  insolvent.  But,  of 
course,  the  right  of  preference  is  gone  directly  an 
order  for  administration  in  any  Court  is  pronounced. 
Until  1890,  the  estate  of  a  deceased  person  could  not 
be  administered  in  the  bankruptcy  jurisdiction  ;  but 
now  it  can  be,  and,  even  if  an  administration  action 
has  been  commenced  in  the  Chancery  Division,  it  can 
be  transferred  by  that  Division  to  the  Bankruptcy 
Division  (Bankruptcy  Act,  1914,  s.  130  ;  Be  Bade 
(1906)  94  L.  T.  277).  Still,  even  in  the  Bankruptcy 
Division,  only  the  bankruptcy  rules  relating  to  the 
fovir  points  mentioned  by  s.  10  of  the  Judicature  Act, 
1875,  apply  to  the  administration  of  the  estates  of 
deceased  persons.  For  example,  the  rules  about  void 
settlements,  and  the  important  doctrine  of  '  relation 
back '  (pp.  GO 8-609),  which  operate  to  '  swell  the 
assets,'  have  no  application  in  such  cases  {Re  Ambler 
[1905]  1  Ch.  697). 

3.  The  third  duty  of  the  personal  representative  is 
to  distribute  the  surplus  (if  any)  of  the  deceased's 
estate,  after  payment  of  debts,  among  the  persons 
entitled  to  it  by  virtue  of  his  will  or  by  the  law 
of  inheritance  or  distribution  on  intestacy.  The 
principles  upon  which  title  by  inheritance  and  intestacy 
depend  have  already  been  discussed  (Chapters  XIII 
and  XXXIII)  ;  it  remains,  therefore,  only  to  consider 
the  different  ways  in  which  a  testator  may  dispose  of 
his  surplus  property  by  will.  But,  before  entering  on 
this  subject,  it  may,  perhaps,  be  as  well  to  say  a  few 
words  as  to  the  steps  by  which  the  personal  repre- 
sentative carries  out  the  testator's  intention,  or  the 
rules  of  inheritance  and  intestacy. 

No  legatee  or  person  entitled  under  an  intestacy 
(Statute  of  Distribution  (1670),  s.  8),  nor,  since  1897, 
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any  devisee  or  heir  (Land  Transfer  Act,  1897,  s.  3  (2)), 
can  compel  the  representative  to  take  any  steps  to 
transfer  to  him  his  interest,  until  the  expiry  of 
one  year  from  the  deceased's  death.  After  that  time, 
it  is  for  the  representative  to  show  good  cause  for 
withholding  it,  e.g.,  that  he  has  not  yet  been  able  to 
realize  the  deceased's  estate  and  pay  his  debts,  or 
that  the  benefit  claimed  is  only  claimable  on  the 
happening  of  a  contingency  which  has  not  yet  arrived. 
For  the  personal  representative  'prima  facie  lays  him- 
self open  to  the  penalties  of  a  devastavit  if  he  distributes 
the  estate  before  satisfying  the  deceased's  creditors. 
At  one  time,  apparently,  this  liabiHty  was  absolute, 
at  any  rate  in  respect  of  debts  presently  payable 
{Re  Fludyer  [\^^^  1  Ch.  638),  and  the  representative 
would  not  be  excused,  even  on  the  plea  of  ignorance  of 
the  creditors'  claims,  unless  he  acted  under  a  decree  of 
the  Court.  But,  by  the  Law  of  Property  Amendment 
Act,  1859,  in  two  instances  the  representative  will  be 
able  to  claim  relief.  The  first  is  where  the  testator's 
estate  includes  a  leasehold  or  an  estate  conveyed 
subject  to  a  chief  rent  or  rent-charge,  and  the  personal 
representative  becomes  liable  as  such  for  rent  or  the 
future  performance  of  covenants  and  agreements. 
Here,  if  the  representative  has  discharged  all  liabilities 
to  date,  has  set  aside  a  sum  sufficient  to  satisfy  any 
future  liability  in  respect  of  a  fixed  sum  agreed  hy 
the  lessee  or  grantee  to  be  laid  out  on  the  land,  and 
conveyed  away  the  deceased's  interest  in  the  land, 
he  (the  representative)  will  be  relieved  of  all  future 
liability  on  the  lease  or  conveyance  (ss.  27,  28).  Again, 
if  he  has  issued  certain  advertisements  inviting  creditors 
to  send  in  their  claims  before  a  reasonable  date,  he  may. 
after  that  date,  distribute  the  estate  without  liability  in 
respect  of  debts  of  which  he  had  no  notice  at  the  time  of 
distribution  (s.  29).  Whether  the  claims  have  actually 
been  lodged,  is  immaterial,  if,  in  fact,  the  representative 
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was  aware  of  them  {Re  Lmid  Credit  Co.  (1872)  21  W.  R. 
135).  If  he  has  knowledge  of  any  such  claims,  present 
or  future,  the  only  thing  for  him  to  do  (if  he  is  not 
prepared  to  discharge  them)  is  to  get  an  order  to 
distribute  from  the  Court,  in  an  administration  action 
[Re  Mary  Kirig  [1907]  1  Ch.  72). 

Assuming,  however,  that  the  representative  has 
satisfied  himself  that  all  the  debts  have  been  dis- 
charged, the  form  in  which  he  will  transfer  to  the 
beneficiaries  the  subject-matter  of  their  respective 
benefits,  depends  a  good  deal  on  the  nature  of  the 
benefit.  In  the  case  of  a  devise  or  a  specific  legacy, 
the  personal  representative  will  merely  '  assent  '  to 
the  disposition  (Land  Transfer  Act,  1897,  s.  3  (2))  ; 
and  no  particular  form  of  assent  is  required,  save  in 
special  cases  {Mason  v.  Farnell  (1844)  12  M.  &  W. 
at  pp.  681  2).  Thereupon  the  title  of  the  repre- 
sentative will  pass  to  the  beneficiary.  In  special  cases, 
e.g.,  shares  in  a  company,  some  special  formality  may 
be  needed  to  complete  the  transfer  ;  and  it  is  expressly 
provided  by  the  Companies  (Consolidation)  Act,  1905, 
s.  29,  that  such  formalities  may  be  carried  out  with- 
out the  representative  being  registered  as  owner  of 
the  shares,  and  thereby  incurring  responsibility  for 
future  calls.  In  the  case  of  a  pecuniary  legacy,  the 
personal  representative  wiU,  presumably,  draw  a 
cheque,  as  he  will  for  a  residuary  legatee,  or 
person  entitled  under  the  Statutes  of  Distribution, 
unless  he  transfers  to  them  the  residue  in  specie, 
according  to  the  subject-matter  of  which  it  consists. 
But  undisposed  of  real  estate  vesting  in  the  repre- 
sentative does  not  pass  to  the  heir  without  conveyance 
(Land  Transfer  Act,  1897,  s!  3  (1)).  One  of  the  co- 
executors  may  assent  to  a  legacy,  and  do  most  other 
acts  of  administration ;  but  all  the  representatives  who 
have  actually  taken  out  probate  or  letters  of  adminis- 
tration must  join  in  an  assent  or  conveyance  of  real 
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estate  to  devisee  or  heir,  unless  the  Court  otherwise 
orders  (Conveyancing  Act.  1911,  s.  12).  Presumably, 
after  an  assent  to  a  specific  legacy  or  a  devise,  the 
legatee  or  devisee  could  sue  the  representative  to 
recover  the  subject-matter  of  the  legacy  or  devise  ; 
but  there  is  no  personal  action  against  a  representative 
for  a  pecuniary  legacy  or  share  of  residuary  personalty 
{Deeks  v.  Strutt  (1794)  5  T.  R.  690).  If  a  personal 
representative  refuses  unreasonably  to  convey  or 
assent  to  an  inheritance  or  devise,  the  heir  or  devisee 
may  apply  to  the  Court  to  order  the  personal  repre- 
sentative to  convey  it  to  him  (Land  Transfer  Act, 
1897,  s.  3  (2)). 

The  diversity  of  dispositions  which  a  testator  may 
make  by  his  will  has  been  suggested  by  the  last  pre- 
ceding paragraph ;  but  it  may  be  as  well  now  to  set  these 
out  in  order,  and  explain  them  briefly. 

{a)  Devises  and  specific  legacies.  These  are  dis- 
positions of  separate  and  identifiable  parts  of 
the  deceased's  property.  In  the  case  of 
personalty,  it  is  necessary  that  the  testator 
should  indicate,  in  some  definite  way,  the 
identity  of  the  thing  bequeathed,  e.g.,  '  the 
salver  presented  to  me  by  my  tenants  on  my 
twenty-first  birthday,'  or,   '  the  sum  of    £2000 

standing  in  my  name  on  deposit  at  the 

Bank.'  In  the  case  of  a  devise,  it  is  not  so  ; 
for,  by  a  curious  rule  of  law  which  has  never 
been  satisfactorily  explained,  all  devises  (in- 
cluding residuary  devises)  are  deemed,  for  most 
purposes,  to  be  specific  (Hensman  v.  Fryer 
(1867)  L.  R.  3  Ch.  App.  420).  A  specific 
legatee  or  devisee,  if  the  subject-matter  of  his 
legacy  or  devise  has  been  'adeemed,'  i.e., 
alienated  or  destroyed  by  the  testator  after 
making  his  will,  or  has  perished  or  declined  in 
value,    has   no   claim   whatever   on   the   other 
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assets  of  the  testator  ;  he  can  only  claim  it 
as  it  is  at  the  testator's  death.  On  the  other 
hand,  he  can,  so  far  as  the  subject-matter 
remains,  claim  it  in  j)riority  to  any  other 
beneficiary  ;  and  devisees  and  specific  legatees 
only  contribute  in  the  last  resort  to  a  deficiency 
in  the  testator's  bounty  caused  by  an  unex- 
pected amount  of  debts.  For  long  there  was 
great  dispute  whether  specific  legacies  did  not 
'  abate  '  before  devises  ;  but  it  is  now  settled 
that  they  suffer  rateably  {Lancefield  v.  Iggulden 
(1874)  L.  R.  10  Ch.  App.  136).  Moreover,  a 
specific  legacy,  the  subject-matter  of  which  the 
testator  has  charged  with  a  debt  in  his  lifetime, 
must  be  redeemed  at  the  request  of  the  legatee 
out  of  the  general  personal  estate  {Bothamley 
V.  Sherson  (1875)  L.  R.  20  Eq.  304).  This  was 
also  formerly  the  rule  with  regard  to  land 
(including  leaseholds)  ;  but  it  has  now  been 
altered  by  the  Real  Estates  Charges  Acts,  1854, 
1867,  and  1877,  commonly  known  as  'Locke 
King's  Acts  ' ;  and  each  estate  must,  as  between 
beneficiaries,  bear  its  own  burdens. 
{b)  Demonstrative  legacies  are  a  somewhat  rare 
occurrence,  but  by  no  means  unknown.  They 
resemble  a  specific  legacy  in  the  fact  that  they 
indicate  an  identifiable  subject-matter,  but 
differ  in  that  they  do  not  fix  any  identifiable 
part  of  it,  e.g.,  '  £300  out  of  the  sum  of  £500 

stock     which     I     hold     in     the    Loan.' 

These  legacies,  so  far  as  tli^  subject-matter  is 
concerned,  rank  as  specific  legacies  ;  but,  if 
the  subject-matter  has  been  exhausted  by  the 
testator  before  his  death,  or  become  insufficient 
to  pay  the  legacy,  the  legatee  may  rank  as  a 
general  or  pecuniary  legatee  for  the  amount  of 
the  insufficiency. 
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(c)  Pecuniary  {or  general)  legacies.  These  are,  as 
their  name  implies,  legacies  calculated  in  money 
or  money's  worth,  e.g.,  '  £1000  to  my  nephew 
George,'  or  '  to  my  grandson  William,  such 
sum  as  shall  be  necessary  to  defray  his  college 
bills.'  Such  legacies  are  only  payable  after 
the  specific  legatees  have  received  their  legacies 
in  full  ;  and  they  do  not  rank  against  the 
real  estate  of  the  deceased,  unless  they  are 
charged  thereon  or  made  payable  thereout  by 
his  will,  or  unless  part  of  the  real  estate  goes  to 
the  heir  as  undisposed  of.  In  the  latter  case, 
the  legatee  is  entitled  to  throw  so  much  of  the 
debts  as  is  required  to  pay  him  in  full,  on  to 
the  real  estate  ;  the  view  being,  that  the 
testator  intended  his  legacies  to  be  paid,  \^hile 
he  gave  no  evidence  of  his  desire  that  his  heir 
should  inherit  {Gallon  v.  Hancock  (1743)  2  Atk. 
427).  In  the  former,  the  legacies  are  payable 
in  full  out  of  the  real  estate,  before  any  devisee 
or  heir  gets  anything.  But  a  mere  charge  of 
debts  upon  real  estate  will  only  enable  the 
pecuniary  legatee  to  throw  the  burden  of  the 
debts  on  to  such  estate,  not,  necessarily, 
to  claim  payment  of  his  legacy  in  full  {Re 
Kempster  [1906]  1  Ch.  446).  But  he  can  claim 
always  to  be  paid  in  full  before  the  residuary 
legatee. 

{(l)  Residuary  legacies,  which  comprise  all  the  personal 
estate  left  after  debts,  and  specific  and  pecuniary 
legacies  (including  demonstrative),  have  been 
paid.  The  residuary  legatee  can  claim  no 
contribution  towards  debts,  either  from  a 
devisee  or  an  heir,  not  even  if  debts  have  been 
charged  on  real  estate  {Re  Banks  [1905]  1  Ch. 
547).  It  is  only  when  residuary  real  and 
personal   estate   have   been   mixed   or   blended 
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together  by  the  testator  in  a  smgle  fund,  with 
a  direction  to  pay  '  thereout  '  debts,  or  debts 
and  legacies,  that  the  residuary  legatee  can 
claim  that  the  residuary  devisees  shall  contri- 
bute rateably  to  the  debts,  or  debts  and  legacies, 
as  the  case  may  be  {Allan  v.  Gott  (1872)  L.  R. 
7  Ch.  App.  439). 
(e)  Undisposed  of  property.  In  the  case  of  a  will, 
it  is  somewhat  rare  to  find  any  property  of  the 
deceased  undisposed  of  ;  for  every  well-drawn 
will  contains  a  residuary  devise  and  bequest, 
into  which  lapsed  and  otherwise  undisposed  of 
property  will  fall.  But,  aj)art  from  total 
intestacies,  it  will  sometimes  happen,  that  the 
residuary  beneficiary  himseK,  or  one  of  them, 
will  die  in  the  testator's  lifetime,  and,  he  not 
being  a  direct  descendant  of  the  testator,  that 
there  will  be  a  '  lapse  '  or  failure  to  dispose  of  the 
residue  or  a  share  thereof.  In  such  a  case,  it 
will  be  the  duty  of  the  personal  representative 
to  transfer  the  property,  according  to  its  nature, 
to  the  heir  or  next-of-kin.  This  would  appear 
to  be  a  very  simple  matter,  merely  involving 
a  knowledge  of  the  testator's  pedigree,  and  the 
state  of  his  property  at  the  time  of  his  death. 
As  a  matter  of  fact,  it  may  be  very  difficult 
to  decide  whether  a  particular  fund  is  real 
estate  belonging  to  the  heir,  or  personalty 
belonging  to  the  next-of-kin  ;  and  the  same 
difficulty  may,  of  course,  arise  between  the 
residuary  devisees  and  the  residuary  legatees. 
This  difficulty  arises  from  the  rule  of  Equity 
that,  although  in  fact  a  certain  fund  may  be 
in  money,  it  must  be  treated  as  real  estate, 
because  the  testator,  or  some  previous  owner, 
has  directed  it  to  be  so  converted,  and  vice 
versa.     This  is  the  difficult  equitable  doctrine 
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of  '  Conversion  '  ;  but,  before  dealing  with  it, 
we  must  advert  to  yet  another  claim  to  succession 
which  may  cause  difficulty. 

According  to  the  old  law,  when  an  executor  had 
performed  the  dnections  of  the  will,  he  was  entitled 
to  any  surplus  that  might  remain,  beneficially  ;  unless 
the  testator  had  in  some  way  indicated  in  his  will 
that  he  was  not  so  to  take.  This  indication  might  take 
any  form ;  the  most  usual  (apart  from  express  state- 
ment) being  the  gift  of  a  beneficial  legacy  to  the  executor 
by  the  will.  Then  came  the  Executors  Act,  1830, 
which  set  aside  the  rule  in  favour  of  the  next-of-kin, 
who  will,  accordingly,  exclude  the  executor  in  all 
cases.  But  it  has  been  held  that  this  Act  does  not 
give  any  claim  to  the  Crown  {Re  BacoJi's  Will  (1886) 
31  Ch.  D.  460)  ;  and  so,  if  there  are  no  next-of-kin, 
the  executor  may  still  claim  on  the  old  conditions 
{A.-G.  V.  Jeffreys  [1908]  A.  C.  411).  By  the  old  law, 
the  executor  had,  of  course,  no  claim  on  the  real 
estate  ;  and,  before  the  passing  of  the  Land  Transfer 
Act,  1897,  the  law  of  escheat  had  been  extended  to 
equitable  interests  (Intestates  Estates  Act,  1884, 
s.  4),  so  that  the  executor  is  still  excluded  from  all 
real  estate.  If  property  has  actually  been  devised  or 
bequeathed  to  an  executor  by  the  will,  it  is  a  question 
of  interpretation  whether  he  was  meant  to  take  bene- 
ficially, or  only  in  his  capacity  of  executor  {Williams 
V.  Arkle  (1875)  L.  R.  7  H.  L.  606).  But  as,  in  the 
latter  case,  he  is  nearly  always  made  an  express 
trustee,  the  question  can  hardly  arise  ;  for  it  is  clear 
that  an  express  trustee  holds  the  surplus  of  real 
estate,  if  there  is  no  heir,  subject  to  the  law  of  escheat 
(Intestates  Estates  Act,  1884,  s.  4),  and  of  personal 
estate,  as  bona  vacantia,  for  the  Crown  {Be  Gasman 
(1880)  15  Ch.  D.  67). 

The  equitable  principle  of  Conversion  (which  must 
not,  of  course,  be  confused  with  the  tort  of  Conversion) 
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is  simple  enough  ;  though  its  application  often  gives 
rise  to  difficulties.  It  is  based  on  the  principle  that 
"  Equity  regards  that  as  done  which  ought  to  be  done." 
To  put  it  practically,  if  a  settlor  (by  deed  or  will)  has 
directed  trustees  or  executors  to  sell  real  estate  and 
apply  the  proceeds  as  personalty,  or  vice  versa,  the 
mere  fact  that  the  trustee  or  executor  fails  to  carry 
out  the  direction,  will  not  be  allowed  to  prejudice  the 
beneficial  rights  of  the  claimants  of  the  proceeds. 
And  even  the  fact  that  the  settlor  has  expressly 
authorized  the  trustee  or  executor  to  postpone  sale 
or  investment,  in  order  to  avoid  a  loss,  will  not 
prevent  the  principle  operating  {Ee  Bird  [1892]  1  Ch. 
279).  A  similar  result  will  follow  if  an  owner  of  real 
estate  has  entered  into  a  binding  contract  to  sell  it, 
or  has  granted  an  option  to  j)urchase  it.  From  the 
date  of  the  contract,  or  the  exercise  of  the  option, 
the  real  estate  will  become  personalty  in  the  view  of 
Equity;  and  a  converse  result  (subject  to  Locke 
King's  Acts  (p.  640))  will  happen  if  a  testator  has 
entered  into  a  binding  contract  to  purchase  real 
estate,  which  has  not  been  completed  at  the  time  of 
his  death.  In  all  these  cases,  the  beneficial  claim- 
ants under  the  deed  or  will  must  show  that  they 
are  the  persons  who  would  have  been  entitled,  if 
the  sale,  purchase,  or  investment  had  actually  been 
carried  out,  regardless  of  the  existing  condition  of  the 
property. 

Unhappily,  perhaps,  but,  doubtless,  in  its  wish  to 
do  perfect  justice,  the  Court  of  Chancery,  in  a  famous 
decision  {Ackroyd  v.  Smithso?i  (1780)  1  Bro.  C.  C. 
503)  held  that,  whereas  a  conversion  directed  by 
deed  is  a  conversion  '  out  and  out,'  i.e.,  final  and 
complete,  unless,  perhaps,  when  the  deed  was  ab  initio 
impossible  to  effectuate,  a  similar  direction  by  will 
is  a  direction  '  for  the  purposes  of  the  will  only,' 
and  that,  when  these  purposes  have  been  fulfilled,  the 
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property,  or  wliat  is  left  of  it,  must  be  deemed  to 
have  reverted  to  tlie  form  in  which  it  stood  at  the 
testator's  death,  whether  in  fact  it  has  been  changed 
or  not.  Thus,  for  example,  if  a  testator  devises  real 
estate  to  trustees  in  trust  to  sell  and  divide  the  pro- 
ceeds among  three  legatees  (not  being  his  issue),  and, 
subject  thereto,  he  gives  all  his  real  estate  to  A.,  and 
the  residue  of  his  personalty  to  B.,  then,  if  one  of  the 
three  legatees  dies  in  the  testator's  lifetime,  his  share 
of  the  fund  produced  by  the  sale  of  the  real  estate 
will  go,  not  to  B.,  but  to  A.,  because  it  is  regarded  as 
a  lapse,  not  of  money,  but  of  real  estate.  A  further 
complication  is  possible.  Suppose  that,  after  the 
testator's  death,  but  before  the  actual  sale  of  the 
real  estate,  A,  also  died,  intestate,  would  his  share  go 
to  his  heir  or  his  next-of-kin  ?  In  the  case  put,  it 
would  clearly  go  to  his  next-of-kin  ;  because,  in  order 
to  carry  out  the  testator's  direction,  it  would  be 
necessary  to  sell  the  real  estate  [Curteis  v.  Wortnald 
(1878)  10  Ch.  D.  172).  But  if  all  three  legatees  had 
died  in  the  testator's  lifetime,  then  the  real  estate 
would  go  to  A.'s  heir;  in  other  words,  as  real  estate 
{Smith  V.  Claxton  (1819)  4  Madd.  484).  The  same 
principles  apply  when  personal  estate  is  directed  to 
be  invested  in  the  purchase  of  real  estate  {Re  Richerson 
[1892]  1  (*h.  379).  But  they  are  principles  of  inter- 
pretation, not  of  law,  and  can,  accordingly,  be  modified 
to  any  extent  by  expressions  in  the  deed  or  will  {Re 
Pyle  [1895]  1  Ch.  724),  or  even  by  conduct  of  an 
absolute  owner,  revealing  his  intention  not  to  follow 
them  {Re  Glassington  [1906]  2  Ch.  305). 

Finally,  as  has  been  before  hinted,  any  deviation 
from  any  of  the  multifarious  duties  of  a  personal 
representative  can  be  made  the  subject  of  an  action 
of  devastavit,  in  which,  though  it  is  not,  technically, 
an  action  of  tort,  any  creditor  or  beneficiary  can 
recover    damages    from    the    personal    representative 
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to  the  extent  of  the  loss  inflicted  on  him  by  the 
deviation.  Further,  a  creditor,  though  he  may  not  be 
able  to  recover  damages  against  the  representative, 
may  follow  assets  into  the  hands  of  beneficiaries, 
either,  if  he  is  a  specialty  creditor,  by  directly  suing 
the  devisee  or  heir,  and  making  him  liable  to  the 
extent  of  real  estate  received,  or,  otherwise,  by  an 
equitable  action  in  the  discretion  of  the  Court.  But 
the  representative  sued,  either  in  devastavit  or  in  an 
administration  action,  may  plead,  either  the  provisions 
of  the  Law  of  Property  Amendment  Act,  1859,  pre- 
viously explained  (pp.  643-644),  or  the  provisions  of  the 
Trustee  Acts,  relative  to  the  Statutes  of  Limitation,  or 
the  provision  of  the  Judicial  Trustee  Act,  1896,  s.  3 
(pp.  189-190).  The  date  from  which  the  statutory 
period  of  six  years  will  begin  to  run  is  the  happening 
of  the  alleged  default  {Re  Bloiv  [1914]  1  Ch.  233).  More- 
over, a  representative  cannot  be  attached  under  the 
provisions  of  the  Debtors  Act,  1869,  s.  4,  on  account 
of  failure  to  pay  money  under  a  judgment  or  order, 
unless  the  means  of  doing  so  have  actually  been  in 
liis  hands  or  under  his  control  {Re  Thomas  [1912] 
2  Ch.  348). 

Interpretation  and  Construction  of  Wills. 

We  now  come  to  the  last  branch  of  the  subject  of 
Title  by  Will  which  we  shall  have  space  to  notice  ; 
and  it  is  sufficiently  wide,  as  will  be  gathered  from  a 
glance  at  any  of  the  vast  treatises  on  wills  which 
adorn  the  shelves  of  a  law  library.  If  any  of  these 
be  examined,  it  will  be  found  that  five-sixths  of  their 
contents  deal  with  the  numerous  cases  which  have 
been  decided  on  the  interpretation  or  construction  of 
wills.  Obviously,  no  attempt  to  compete  with  such 
treatises  is  possible  in  a  work  like  the  present.  All 
that  can  here  be  done  is  to  call  the  reader's  attention 
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to  a  veiy  few  broad  general  rules  on  the  subject,  most 
of  them  statutory. 

1.  Technical  words.  It  is  a  root  principle  of  the 
construction  of  wills,  that  no  technical  words  are 
necessary  to  give  effect  to  any  intention  which  can 
lawfully  be  effected  by  the  testator.  The  testator'.s 
meaning  is  the  sole  guide  ;  and,  though,  if  the  testator 
uses  technical  words,  it  must  at  first  be  assumed  that 
he  used  them  with  their  technical  meaning,  yet  even 
this  assumption  gives  way  to  evidence  in  the  will 
itself  that  the  testator  used  them  in  another  sense. 
Thus,  for  example,  in  a  well-known  recent  case,  a 
testator  devised  land  to  his  '  nearest  male  heir.'  His 
nearest  heir  was  a  woman  ;  and  his  nearest  male 
relative  was  not  his  heir.  The  House  of  Lords  held, 
reversing  the  decision  of  the  two  lower  tribunals,  that 
the  gift  went  to  the  nearest  male  relative  ;  the  testator 
having  shown,  by  other  expressions  in  his  will,  that 
he  used  the  word  '  heir  '  as  equivalent  to  '  kinsman  ' 
{Lightfoot  v.  Mayhury  [1914]  A.  C.  782). 

It  was,  doubtless,  on  this  principle  that  the  Wills 
Act,  1837,  s.  26,  provided  that  a  gift  of  the  testator's 
'  land  '  should  be  deemed  to  include  leaseholds,  even 
when  the  testator  left  real  estate  which  answered  the 
description,  instead  of,  as  before  the  Act,  only  when 
he  had  no  such  real  estate  {Rose  v.  Bartlett  (1631)  Cro. 
Car.  293).  We  have  noticed  previously  (p.  50)  the 
rule,  that  a  devise  of  real  estate  is  to  be  deemed, 
prima  facie,  to  pass  the  whole  interest  of  the  testator, 
even  though  no  words  of  inheritance  are  used  (s.  28)  ; 
and  we  may  here  complete  the  illustration  by  adding 
that  a  devise  to  trustees  is  to  be  deemed  likewise  to 
pass  the  whole  interest  of  the  testator,  unless  the 
purposes  of  the  trust  are  limited  to  a  life  or  hves  (s.  31), 
or  unless  a  definite  term  of  years  or  a  life  estate  is 
expressly  or  by  implication  limited  to  them  (s.  30). 
These  not  very  lucid  alternatives  are  an  attempt  to 
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settle  a  formerly  much  disputed  question  of  the 
amount  of  estate  taken  by  trustees,  when  the  purposes 
of  the  trust  were  limited.  Needless  to  say,  no  words 
of  inheritance  or  descent  have  ever  been  needed 
(despite  the  deep-seated  convictions  of  the  legal 
novelist)  for  passing  the  testator's  whole  interest  in 
leaseholds  or  pure  personalty. 

2.  Implied  estates.  It  is,  perhaps,  the  most  striking 
example  of  the  benevolent  interpretation  of  wills,  that 
a  gift  of  property  may  be  implied  from  the  testator's 
language,  even  though  such  gift  is  not  directly 
expressed.  Naturally,  this  implication  is  only  very 
rarely  made,  and  only  where,  unless  it  were  made, 
the  obvious  intentions  of  the  testator  would  be  defeated. 
Thus,  if  a  testator,  leaving  an  only  child,  were  to  give 
all  his  property  to  that  child  '  after  his  mother's  death,' 
the  mother  would  take  a  life  interest  in  the  property 
by  implication,  because,  otherwise,  at  least  half  the 
property  would  go,  as  undisposed  of,  to  the  child  on 
the  testator's  death,  whereas  it  is  clear  that  the 
testator  did  not  mean  him  to  have  it  during  his  mother's 
lifetime.  But,  if  the  testator  left  several  children, 
whom  he  made  his  residuary  legatees  and  devisees, 
and  merely  bequeathed  part  of  the  estate  to  a  nephew 
after  his  (the  testator's)  widow's  death,  the  widow 
would  not  take  the  life-income  of  that  part  ;  because 
during  her  life  it  could  be  claimed  by  the  children 
{Pijhus  V.  Mitford  (1674)  1  Vent.  376).  Implied 
gifts  are  not  now  favoured  by  the  Courts  (Ee 
Willatts  [1905]  1  Ch.  378)  ;  but  it  has  recently  been 
held,  that  where  income  was  bequeathed  to  a  woman 
for  life  or  until  re-marriage,  with  a  gift  over  to  persons 
'  living  at  her  death,'  the  gift  over  took  effect  in 
favour  of  such  of  the  class  as  were  hving  at  her  re- 
marriage {Re  Warner  [1918]  1  Ch.  368).  To  the 
doctrine  of  implied  estates  we  may  probably  attribute 
the  cy-pres  rule  previously  explained   (p.    127)   with 
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regard  to  remainders  ;  though  this  doctrine  is  not, 
now,  apparently,  confined  to  wills  {Re  Stanleifs  Settle- 
ment [1916]  2  Ch.  50). 

3.  '  Die  icithout  issue.''  The  new  rule  of  interpreting 
this  and  similar  expressions,  so  frequently  occurring  in 
wills,  may  also  be  attributed  to  the  same  desire  to  let 
the  testator's  meaning  override  technical  requirements. 
As  the  law  stood  before  1837,  such  interpretations 
were  held  to  refer  to  failure  of  issue  at  any  time, 
however  remote.  The  consequence  was,  that  the 
limitations  which  followed  them  were  usually  void,  as 
violating  the  Rule  against  Perpetuities  (pp.  379-381). 
But  now,  by  s.  29  of  the  Act,  all  such  expressions  are 
to  be  deemed  (in  the  absence  of  contrary  evidence  in 
the  will)  to  refer  to  failure  of  issue  at  the  death  of  the 
ancestor  referred  to ;  and  so,  if  such  ancestor  is  living 
at  the  testator's  death,  there  can  be  no  question  of  a 
perpetuity.  Moreover,  a  provision  of  the  Conveyancing 
Act,  1882  (s.  10),  enacts,  that  if  any  limitation  (deed  or 
will)  is  made  to  a  person,  with  a  gift  over  on  his  death 
without  issue,  or  a  certain  class  of  issue,  then  on  any 
issue,  or  any  of  that  class,  attaining  twenty-one,  the 
limitation  becomes  absolute,  and  the  gift  over  void. 

4.  Effect  of  a  '  general '  devise  or  bequest.  The 
old  rule  for  the  exercise  of  powers  of  appointment 
(p.  377)  was  very  strict,  viz.  that  a  power  could 
only  be  exercised  by  a  direct  reference  to  the  power 
in  question,  or  at  least  by  the  use  of  the  word  '  appoint.' 
Consequently,  a  devise  or  bequest  in  a  will,  unless  it 
expressly  referred  to  the  power,  would  not  exercise 
it,  being  suitable  (it  was  argued)  only  to  dispositions 
of  the  testator's  own  property.  But  now  a  '  general ' 
devLse  or  bequest  in  a  will  is,  by  s.  27  of  the  Wills 
Act,  1837,  to  include  all  property  (real  or  personal, 
as  the  case  may  be)  over  which  the  testator  has  a 
power  of  appointment  which  he  may  exercise  '  in  any 
manner  that  he  may  think  proper.'     These  last  words 
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are  a  little  obscure  ;  but  it  has  been  settled  that  they 
cover  all  general  powers  of  appointment  capable  of 
being  exercised  by  will  {Re  Doherty  Waterhouse  [1918] 
2  Ch.  269).  The  difference  between  an  express 
exercise  of  a  general  power,  and  a  constructive 
exercise  under  this  section  is,  however,  important. 
The  former  makes  the  appointments  specific  legacies, 
with  all  their  privileges  ;  the  latter  brings  the  fund 
into  the  testator's  residuary  estate,  and  so,  if  it  is 
personalty,  makes  it  Uable  for  debts  as  part  of  the 
residuary  personalty  {Williams  v.  Williams  [1900] 
1  Ch.  152).  A  '  general  '  devise  or  bequest  need  not, 
however,  be  residuary,  e.g.,  a  devise  of  '  all  my  land 
in  Surrey  '  would  be  '  general, '  and  would,  presumably, 
pass  all  land  in  Surrey  over  which  the  testator  had 
a  general  power  of  appointment.  By  s.  25  of  the  Wills 
Act,  a  residuary  devise  or  bequest  includes  also  lapsed 
and  void  devises  or  bequests. 

5.  Lapse.  This  brings  us  to  the  discussion  of 
another  important  change  in  the  law  introduced  by 
the  Act.  Formerly,  if  a  beneficiary  died  in  the 
testator's  lifetime,  the  devise  or  bequest  to  him  failed 
entirely,  or,  as  it  was  said,  '  lapsed,'  even  though 
words  of  inheritance  or  succession  ('  heirs,  executors, 
administrators,'  &c.)  were  added.  This  rule  still 
prevails  in  all  cases  except  two,  viz.  (i)  where  there  is 
a  devise  of  an  estate  tail,  and  (ii)  where  there  is  a  devise 
or  bequest  to  any  of  the  testator's  issue.  In  either 
of  these  cases,  if  the  original  devisee  dies  in  the 
testator's  lifetime,  leaving  issue  who  survive  the 
testator,  and,  in  addition,  in  the  case  of  the  estate 
tail,  are  capable  of  taking  under  the  gift,  then  the 
devise  or  bequest  is  to  be  construed  as  if  the  original 
beneficiary  had  survived  the  testator  and  died  imme- 
diately after  him  (ss.  32,  33).  This  legal  fiction,  how- 
ever, does  not  work  in  the  same  way  in  both  cases. 
As  regards  the  estate  tail,  it  is  bound  to  give  it  to 
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the  issue,  according  to  the  rules  of  inheritance  ;  for 
the  original  devisee  could  not  have  barred  it  in  his 
lifetime  (because  it  was  never  actually  vested  in  him), 
and  he  cannot  have  affected  it  by  his  will,  for  a  will 
has  no  effect  on  an  existing  estate  tail.  But,  in  the 
case  of  an  absolute  gift  (s.  33),  if  the  original  bene- 
ficiary had  really  survived  the  testator,  he  could  have 
disposed  of  it  by  his  (the  beneficiary's)  will ;  and, 
therefore,  if  his  will  is  appropriately  worded,  it  may 
leave  the  property  quite  away  from  the  surviving 
issue,  whose  survival  alone  prevented  the  lapse 
{Johnson  v.  Johnson  (1843)  3  Hare,  157).  Some  very 
curious  cases  have  resulted  from  this  logical  conse- 
quence of  the  legal  fiction  employed  by  the  Act ;  and 
it  is  somewhat  doubtful  whether  the  framers  of  the 
statute  foresaw  the  results  to  which  it  would  lead. 
But  that  is  one  of  the  conspicuous  dangers  of  employing 
a  fiction,  instead  of  a  plain  rule.  It  may,  perhaps,  be 
observed,  that  it  is  only  where  the  original  beneficiary 
is  expressly  named  by  the  testator  that  lapse  can  be 
avoided  on  his  death.  A  gift  to  a  class  is  not  pre- 
vented from  lapse  on  the  death  of  any  or  all  of  them 
in  the  testator's  lifetime  by  the  survival  of  issue  {Re 
Harveifs  Estate  [1893]  1  Ch.  567). 

6.  Ademption  and  Satisfaction.  We  have  seen 
above  (pp.  645-646)  that  a  testator  may  'adeem,'  or 
take  away,  a  specific  legacy  or  a  devise,  by  alienating 
the  subject-matter  of  it  in  his  Hfetime.  But,  equally, 
the  testator  may  revoke  it  by  a  later  testamentary 
document ;  for,  in  all  cases  of  conflicting  testamentary 
dispositions,  the  later  (even  when  occurring  in  the 
same  document)  overrules  the  earlier.  We  have  also 
seen  how  this  revocation  may  be  expressly  effected, 
by  a  new  will  or  codicil,  or  by  a  simple  revocation 
executed  as  a  will,  or  by  the  testator's  marriage,  or 
by  the  destruction  of  the  document  in  which  the  legacy 
or  devise  is  given,  animo  revocandi  (pp.  625-628).    These 
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may  be  said  to  be  direct  methods  of  revocation.  But 
a  testator  may  also  indirectly  revoke  a  devise  or 
legacy  by  substituting  another  for  it  ;  and  it  is  for 
the  Court  to  say  whether  such  was  his  intention. 
The  rules  on  the  subject  are  rather  comphcated  ;  but, 
generally  speaking,  the  Court  will  not  presume  that 
a  later  legacy  is  intended  to  revoke  a  former  unless 
[a)  the  subject-matter  is  the  same  in  both  cases  (which 
is  really  covered  by  the  rule  that  a  specific  legatee 
or  devisee  can  claim  only  the  specific  subject  of  his 
devise  or  legacy),  or  that,  being  of  the  same  amount, 
they  either  appear  in  the  same  instrument  {Manning 
V.  Thesiger  (1835)  3  My.  &  K.  29)  or  are  bequeathed 
for  the  same  reason  {Hurst  v.  Beach  (1819)  5  Madd. 
at  p.  358).  For  example,  if  the  testator,  in  his  will, 
writes,  "  I  give  my  son  George  £500  to  complete  his 
"  education,"  and  repeats  the  bequest,  in  substantially 
the  same  language,  in  a  codicil,  it  will  be  assumed  by 
the  Court  that  the  testator  is  merely  confirming  his 
first  gift.  But,  though  no  extraneous  evidence  may 
be  introduced  to  raise  a  presumption  of  ademption, 
yet,  contrary  to  the  general  rule,  extraneous  evidence, 
even  direct  evidence,  may  be  brought  to  show  that 
the  testator  intended  the  legatee  to  have  both  gifts 
{Kirk  V.  Eddoices  (1844)  3  Ha.  at  pp.  516-7). 

Similarly,  if  a  testator  leaves  a  legacy  to  A.,  and 
subsequently  makes  A.  a  gift,  the  Coiu*t  may  regard 
the  gift  as  an  ademption,  whole  or  partial,  of  the  legacy  ; 
and  it  would  seem  that  even  extraneous  evidence  maj^ 
be  brought  to  establish  the  testator's  intention  to 
that  effect  {Re  Pollock  (1885)  28  Ch.  D.  at  p.  556). 
But  the  Court  is  somewhat  reluctant  to  treat  such  a 
gift  as  an  ademption  of  a  legacy,  except  in  the 
important  and  frequent  cases  in  which  the  testator 
is  in  loco  pare^itis  to  the  legatee.  Then,  indeed,  the 
presumption  will  be  that  any  substantial  advancement 
made  by  the  testator  to  the  legatee,  after  the  making 
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of  the  will,  for  the  purpose  of  establishing  him  in  life, 
must  be  set  off  against  the  legacy  ;  for  the  Court 
leans  against  double  'portions,'  as  such  legacies  and 
advances  are  called,  at  the  expense  of  the  other 
children  of  the  testator.  But  it  is  to  be  carefully 
observed,  that  no  one,  other  than  such  children,  or 
persons  whom  the  testator  has  treated  as  such,  can 
claim  the  benefit  of  such  ademption  {Re  Heather 
[1906]  2  Ch.  230)  ;  and  it  is  not  easy  to  persuade  the 
Court  that  a  woman  stands  in  loco  parentis  for  this 
purpose  {Re  Ashton  [1897]  2  Ch.  at  p.  577).  Where 
the  legacy  is  given  after  the  advancement,  there  is,  of 
course,  no  presumption  of  ademption. 

But,  beyond  these  cases  of  ademption,  there  are 
certain  more  difficult  cases  of  satisfaction,  where 
the  testator,  being  under  a  legal  obligation,  has  by 
his  will  conferred  benefits  on  the  j)erson  to  whom  he 
is  under  a  legal  obligation.  Here  the  question  is  : 
whether  the  testator's  bounty  is  intended  by  him  to 
be  an  addition  to,  or  a  substitute  for,  his  legal  obli- 
gation ?  If  the  Court  takes  the  latter  view,  it  cannot, 
of  course,  prevent  the  beneficiary  enforcing  his  legal 
obligation  ;  but  it  can  refuse  to  let  him  claim  the 
testator's  bounty  unless  he  will,  wholly  or  for  a  corre- 
sponding value,  forego  his  legal  right.  This  is  called 
the  doctrine  of  election,  which  is  closely  connected 
with  the  doctrine  of  Satisfaction,  though  it  has  other 
and  wider  applications.  It  is  based  on  the  general 
principle,  that  a  man  cannot  '  approbate  and 
reprobate  '  the  same  document.  Thus,  in  the  case 
above  put,  if  the  legatee  were  allowed  to  claim  both 
the  debt  and  the  legacy,  he  would,  in  effect,  be  saying  : 
"  I  approve  the  will  in  that  it  gives  me  a  legacy;  but 
"  I  disapprove  of  it  in  that  it  makes  that  legacy  a  sub- 
"  stitute  for  my  debt."  A  similar  position  arises  if  the 
testator  devises  to  A.  a  house  belonging  to  B.,  and 
gives  B,  a  legacy  of  £1000  out  of  his  (the  testator's) 
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own  money.  Here,  of  course,  B.  can  insist  on  having 
his  own  house  ;  but,  if  he  does  so,  he  will  be  bound 
to  compensate  A.  out  of  his  (B.'s)  legacy,  to  the  extent 
of  the  value  of  the  house  {Cooper  v.  Cooper  (1874) 
L.  R.  7  H.  L.  53).  He  cannot  claim  both  the  house  and 
the  whole  legacy.  Or,  quite  outside  the  sphere  of  wills, 
if  A.,  an  infant,  on  his  marriage,  settles  some  of  his 
property  by  a  settlement  not  vahdated  by  the  Infants 
Settlement  Act,  1855,  he  can,  if  he  pleases,  when  he 
comes  of  age,  treat  the  settlement  of  his  property  as 
void.  But  then,  he  will  not  be  able  to  claim  any 
benefit  which  may  have  been  secured  to  him  by  the 
settlement.  In  other  words,  he  must  elect,  for  or 
against  the  settlement. 

As  to  when,  exactly,  a  case  of  Satisfaction,  and 
consequent  Election,  will  be  raised  on  a  will,  we  must 
notice  again  the  greater  readiness  of  the  Court  to 
apply  a  doctrine  of  this  kind  when  it  is  a  question 
of  'portions  '  between  children,  than  when  it  is  raised 
against  an  ordinary  creditor.  If  a  man  has  bound 
himself  by  a  bond  or  marriage  articles  to  pay  a  portion 
for  his  son  or  daughter,  and  subsequently  made  his 
will,  leaving,  on  substantially  the  same  trusts,  any 
legacy  to  or  for  the  benefit  of  such  son  or  daughter, 
the  legacy  will  be  treated,  pro  tanto,  as  a  satisfaction 
of  the  testator's  liability  for  the  portion.  Of  course 
no  one  who  does  not  directly  share  in  the  benefits  of 
both  dispositions  will  be  bound  to  elect ;  even  though, 
by  subsequent  arrangements,  he  may  indirectly  benefit 
by  both  {Re  Blundell  [1906]  2  Ch.  222).  But  any  one 
who  does,  must  '  elect  for  or  against  the  wiU,'  i.e., 
insist  on  his  strict  rights,  or  accept  the  testamentary 
gift  in  whole  or  part  payment.  As  against  an  ordinary 
creditor,  it  is  very  difficult  to  raise  a  case  of  Satis- 
faction ;  unless  the  legacy  is  not  only  equal  in 
amount  to,  or  greater  than,  the  debt,  and  is  payable 
immediately  on  the  testator's  death  {Re  Ratteyibury 
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[1906]  1  Ch.  667).  Of  course  if  the  debt  has  been 
incurred  since  the  making  of  the  will,  there  is  no 
presumption  of  satisfaction  {Thomas  v.  Bennet  (1725) 
2  P.  Wms.  at  p.  343)  ;  and  there  is  no  such  thing  as 
partial  satisfaction  against  an  ordinary  creditor. 
'  Satisfaction  pro  tanto  is  not  allowed  '  {Thynne  v. 
Glengall  (1848)  2  H.  L.  C.  at  pp.  153-4).  But  we 
cannot  in  this  work  go  further  into  the  details  of 
these  important  doctrines. 


NOTE  ON   AUTHORITIES. 
[Underhill  and  Strahan,  "  Wills  and  Settlements  "  ;   "  Digest  of 
E-nglish  Law;'  pp.  1237-1294,  1329-1422.] 
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CHAPTER  XXXV. 

THE    DEATH    DUTIES    ON    PROPERTY. 

[Specially  revised  by  H.  0.  Danckwerts,  Esq.] 


On  the  death  of  an  individual  certain  duties  become 
payable  to  the  Crown,  either  upon  the  property  with 
which  the  deceased  was  concerned,  or  upon  the 
interests  to  which  other  persons  succeed  by  reason  of 
his  death.  At  the  present  time,  these  duties  are 
Estate  Duty,  Succession  Duty,  and  Legacy  Duty. 
It  will  be  necessary  to  refer  also  to  another  duty  called 
Settlement  Estate  Duty  ;  for,  though  this  duty  is 
no  longer  levied,  in  certain  cases  credit  has  to  be 
given  by  the  Revenue  Authorities  for  previous  pay- 
ments made  in  respect  of  the  duty.  The  former 
Probate  Duty,  Account  Duty,  Temporary  Estate 
Duty,  and  Additional  Succession  Duty,  have  all  been 
superseded  by  Estate  Duty  ;  but  in  some  cases  it  is 
stiU  necessary  to  refer  to  these  duties  in  order  to 
appreciate  the  incidence  of  the  present  Estate  Duty. 
Increment  Value  Duty,  which  was  introduced  by  the 
Finance  (1909-10)  Act,  1910,  has  been  abolished  by 
the  Finance  Act,  1920  ;  and  it  is  not  thought  necessary 
to  make  any  further  reference  to  this  duty. 

As  a  general  statement,  it  may  be  said  that  Estate 
Duty  is  payable  in  respect  of  all  kinds  of  property, 
real  and  personal.  Succession  Duty  is  jjayable  in 
respect  of  interests  in  land,  including  leaseholds,  and 
Legacy  Duty  is  payable  on  all  legacies  of  personal 
property  other  than  leaseholds.  But  there  is  a 
fundamental  difference  between  Estate  Duty  and 
Succession  Duty,  which  it  is  essential  to  grasp  in  order 
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to  understand  the  difference  between  tlic  incidence 
of  these  respective  duties.  The  princii)le  of  Estate 
Duty  is  not  always  a  simple  one  to  follow ;  and  it 
is  easy  to  get  confused  by  thinking  in  terms  which 
are  applicable  to  Succession  Duty  alone.  Succession 
Duty  is  a  tax  upon  the  interest  to  which  someone 
succeeds  by  reason  of  the  death.  But  Estate  Duty  is 
expressed  to  be  a  tax  upon  property  which  passes  upon 
the  death  of  the  deceased.  This  is  quite  a  different 
idea  ;  for  (with  a  few  exceptions)  in  the  case  of  Estate 
Duty  no  regard  is  had  to  the  benefit  which  may  accrue 
upon  the  death  of  the  deceased  to  some  other  person 
by  reason  of  that  other  person  becoming  entitled  to 
the  dead  person's  property.  In  this  respect,  Estate 
Duty  preserves  the  principle  of  the  former  Probate 
Duty.  'Passing,'  no  doubt,  implies  an  idea  of 
change  of  possession  ;  but  various  kinds  of  property 
are  '  deemed  to  pass  '  for  the  purposes  of  Estate  Duty, 
and  it  is  sufficient  if  there  is  a  change  of  interest,  as 
where  an  estate  ijur  autre  vie  ceases  upon  the  death  of 
the  cestui  que  vie,  or  policy  moneys  become  payable 
upon  the  death  of  the  deceased,  to  a  person  in  no  way 
related  to  him.  Perhaps  the  nearest  ajiproach  to  a 
definition  of  this  principle  that  can  be  given  is,  to 
say  that  Estate  Duty  is  a  tax  upon  the  property  in 
respect  of  which  an  interest  ceased  by  reason  of  the 
death  in  question. 

Another  distinctive  feature  of  Estate  Duty  is  that, 
except  for  a  few  special  cases,  all  the  various  kinds 
of  property  '  passing  '  upon  the  death  of  the  deceased 
are  aggregated,  so  as  to  be  regarded  as  one  estate,  and 
the  duty  is  charged  as  a  certain  percentage  of  the 
total  thus  produced. 

Estate  Duty. 

Estate  Duty  depends  principally  upon  the  Finance 
Act,  1894,  as  amended  by  the  Finance  Act,  1907,  the 
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Finance  (1909-10)  Act,  1910,  and  ^the  Finance  Act, 
1914  ;  but  an  important  part  of  the  property  taxed 
is  brought  in  by  the  Account  Duty  provisions  of  the 
Customs  and  Inland  Revenue  Acts,  1881  and  1889. 
In  one  important  respect.  Estate  Duty  is  wider  in  its 
apphcation  than  the  former  Probate  Duty.  Probate 
Duty  was  originally  an  incident  of  the  grant  of  Pro- 
bate in  this  country,  and  was  levied,  therefore,  only 
upon  property  of  the  deceased  situate  within  the 
jurisdiction  of  the  Probate  Court.  Estate  Duty  also 
is  hmited  in  respect  of  land  to  land  locally  situate  in 
the  United  Kingdom,  and  in  the  case  of  the  death  of  a 
person  domiciled  abroad  to  real  or  personal  property 
locally  situate  in  the  United  Kingdom.  But,  where 
the  deceased  was  domiciled  in  the  United  Kingdom, 
the  maxim  :  Mobilia  sequuntior  personam  is  apphed, 
and  Estate  Duty  is  levied  on  personal  property  passing 
upon  the  death  of  the  deceased  wherever  situate — 
in  the  United  Eingdom  or  elsewhere — as  though  its 
situation  were  that  of  the  deceased's  domicile.  In 
fact,  Estate  Duty  is,  prima  facie,  payable  upon  all 
property  passmg  or  deemed  to  pass  upon  the  death 
of  the  deceased  of  whatever  kind  and  wherever 
situate  ;  but  exceptions  are  introduced  by  the  Acts 
excluding  property  situate  outside  the  United 
Kingdom,  unless  Legacy  or  Succession  Duty  upon  it 
was  payable  by  the  law  which  existed  when  Estate 
Duty  was  introduced,  thus  producing  the  position 
which  has  been  indicated. 

By  section  1  of  the  Finance  Act,  1894,  Estate  Duty 
is  to  be  levied  and  paid  upon  the  principal  value  of 
"  all  property,  real  or  personal,  settled  or  not  settled, 
"  wliich  passes  on  the  death  "  of  a  person.  And 
section  2  of  the  same  Act  provides  that  "  property 
"  passing  on  the  death  of  the  deceased  shall  be  deemed 
"to  include"  various  kinds  of  property  afterwards 
enumerated,  some  of  which  do  not  in  fact  pass  upon 
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the  death  at  all.  The  House  of  Lords  indicated  in 
Earl  Cowley  v.  Inland  Revenue  Commissioners  [1899] 
A.  C.  198,  that  these  two  sections  are  mutually 
exclusive,  so  that  section  1  embraces  all  property 
which  is  transferred  to  someone  on  the  death  of  the 
deceased,  and  section  2  adds  a  number  of  cases  of 
property  which  would  not  otherwise  have  been 
taxable. 

As  a  result  of  the  various  enactments  on  the  subject, 
the  followmg  classes  of  property  appear  to  be  subject 
to  Estate  Duty : — 

(1)  The  free  realty  and  personalty  of  the  deceased, 
whether  in  possession  or  reversion. 

(2)  Other  property  of  which  the  deceased  was  com- 
petent to  dispose  at  the  date  of  his  death  ;  including 
real  property  of  which  he  was  tenant  in  tail  in 
possession  or  remainder,  and  property  over  which  he 
had  a  general  power  of  appointment,  whether  exer- 
cisable by  deed  or  will. 

(3)  Property  in  which  {a)  the  deceased  had  an 
interest  ceasing  on  his  death,  or  (6)  some  person, 
other  than  the  deceased,  had  an  interest  ceasing  on 
the  death  of  the  deceased — to  the  extent,  in  either 
case,  of  the  benefit  accruing  to  some  person  by  such 
cesser.  And  this  notwithstanding  that  the  interest, 
if  belonging  to  the  deceased,  has  been  surrendered, 
whether  for  value  or  not,  to  a  person  entitled  in 
remainder  ;  unless  the  surrender  was  made,  bond  fide, 
three  years  before  the  death,  and  immediate  possession 
was  given  to  the  surrenderee,  without  the  reservation 
of  any  benefit  to  the  deceased.  When  the  interest 
which  ceased  was  only  an  interest  as  holder  of  an 
office,  or  recipient  of  the  benefits  of  a  charity,  or  as 
a  corporation  sole,  no  duty  is  payable.  A  trustee 
who  is  entitled  to  an  annual  sum  by  way  of  remunera- 
tion for  his  services  is  within  the  exception. 

(4)  Any  property  given  as   a  donatio  mortis  causa, 
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or  any  property  which  was  the  subject  of  a  gift  intei- 
vivos  by  the  deceased  less  than  three  years  before 
his  death,  or  property  taken  under  any  gift,  whenever 
made,  if  bo7id  fide  possession  was  not  immediately 
given  to  the  donee,  without  the  reservation  of  any 
benefit  to  the  deceased  by  contract  or  otherwise; 
exclusive  of  charitable  gifts  made  more  than  twelve 
months  before  the  death  of  the  deceased,  gifts  made 
in  consideration  of  marriage,  and  gifts  forming  part 
of  the  normal  expenditure  of  the  deceased,  or  not 
exceeding  in  the  aggregate,  in  case  of  any  one  donee, 
the  sum  of  £100. 

(5)  Property  settled  by  the  deceased,  otherwise 
than  by  will,  where  an  interest  for  life,  or  determinable 
by  reference  to  death,  is  reserved  to  the  deceased,  or 
he  has  reserved  to  himself  the  right,  by  the  exercise 

,  of  any  power,  to  restore  to  himself  or  to  reclaim  the 
absolute  interest  in  the  property. 

(6)  Property  which  the  deceased,  having  been 
absolutely  entitled  thereto,  has  caused  to  be  vested 
in  himself  and  any  other  person,  or  has  purchased 
alone  or  in  concert  or  by  arrangement  with  any  other 
person,  so  that  the  beneficial  interest  therein  passes 
by  survivorship  to  such  other  person. 

(7)  Money  received  under  a  policy  of  assurance 
effected  by  the  deceased  on  his  life  and  kept  up  by 
him  for  the  benefit  of  a  donee,  or  a  proportionate 
part  of  such  a  policy  where  he  paid  only  part  of  the 
premiums. 

These  last  four  cases  are  preserved  from  the  Customs 
and  Inland  Revenue  Act,  1881,  s.  38,  and  the  Customs 
and  Inland  Revenue  Act,  1889,  s.  11  ;  and  the  three 
year  limit  in  regard  to  gifts  was  an  extension  from 
twelve  months  introduced  by  s.  59  of  the  Finance 
(1909-10)  Act,  1910. 

(8)  Annuities  purchased  or  provided  by  the  deceased, 
the  benefit  of  which  arose  on  the  death  of  the  deceased. 
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Certain  property  passing  on  the  death  of  the  de- 
ceased is  exempted  from  duty  by  s.  2  of  the  Finance 
Act,   1894  :— 

(1)  Property  situate  out  of  the  United  Kingdom 
upon  which  neither  Legacy  nor  Succession  Duty  would 
have  been  payable  before  the  passing  of  the  Finance 
Act,  1894,  that  is  to  say,  all  land  outside  the  United 
Kingdom,  and,  in  the  case  of  a  deceased  person  who 
was  not  domiciled  in  the  United  Kingdom,  any 
property,  real  or  personal,  which  is  not  actually  and 
locally  situate  within  the  United  Kingdom.  Difficult 
questions  arise  in  regard  to  colonial  and  foreign 
securities ;  but,  generally,  it  may  be  taken  that 
such  securities  are  to  be  regarded  as  situate  within 
the  United  Kingdom,  if  the  actual  documents  repre- 
senting the  securities  are  locally  situate  within  the 
United  Kingdom,  and  the  securities  are  realizable 
within  the  United  Kingdom. 

(2)  Property  held  by  the  deceased  as  trustee  for 
another  person,  exclusive,  however,  of  property  so 
settled  by  the  deceased  himself  within  three  years 
of  his  death,  which  would,  of  course,  be  a  form 
of  gift. 

There  are  a  number  of  other  exemptions  to  be  found 
in  the  different  Acts,  the  most  important  of  which 
are  : — 

(3)  Property  passing  on  the  death  of  the  deceased 
by  reason  only  of  a  bond  fide  purchase  from  the  person 
under  whose  disposition  the  property  passes,  including 
property  passing  upon  the  determination  of  an  annuity 
or  lease  for  lives,  where  the  transaction  was  one  for 
full  consideration  in  money  or  money's  worth  (Finance 
Act,  1894,  s.  3). 

(4)  Property  in  which  the  deceased  had  an  interest 
in  expectancy  or  remainder  which  fails  upon  his  death, 
while  subsequent  limitations  under  the  same  settle- 
ment continue,  e.g.,  where  an  intermediate  life  interest 
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drops  out  and  the  subsequent  interests  are  accelerated 
(Finance  Act,  1894,  s.  5  (3)). 

(5)  Pictures,  prints,  books,  manuscripts,  works  of 
art,  and  scientific  collections  given  or  bequeathed 
for  national  pmposes,  or  to  any  university,  county 
council,  or  municipal  corporation,  if  the  estate  duty 
which  would  otherwise  have  been  payable  upon  such 
property  has  been  remitted  by  the  Treasury  under 
the  powers  given  by  s.  15  (2)  of  the  Finance  Act,  1894. 

(6)  Objects  of  national,  scientific,  or  historic  interest 
settled  so  as  to  be  enjoyed  in  kind  in  succession  by 
different  persons,  while  enjoyed  in  kind  by  a  person 
not  competent  to  dispose  of  them  (Finance  Act,  1896, 
s.  20). 

(7)  Objects  of  national,  scientific,  historic,  or  artistic 
interest,  whether  settled  or  not,  so  long  as  they  remain 
unsold  (and  this  applies  to  Legacy  and  Succession 
Duty  also)  (Finance  (1909-10)  Act,  1910,  s.  63). 

(8)  Property  of  soldiers  or  sailors  passing  to  their 
widows  or  lineal  descendants,  provided  (a)  their 
owners  died  from  wounds  inflicted,  accidents  occurring, 
or  disease  contracted,  while  on  active  service  within 
three  years  of  death,  (6)  the  total  value  of  the  property 
so  passing  does  not  exceed  £5000,  (c)  the  Treasury 
has  remitted  the  duties,  and  (d)  the  total  amount  of 
the  death  duties  otherwise  payable  would  not  have 
exceeded  £150  (Finance  Act,  1900,  s.  14,  as  amended 
by  Finance  Act,  1919,  s.  31).  The  benefit  of  this 
provision  has  been  extended  to  hneal  ancestors  and 
certain  collaterals,  and  various  alterations  have  been 
introduced  by  the  Death  Duties  (Killed  in  War)  Act, 
1914,  and  s.  42  of  the  Finance  Act,  1918. 

(9)  The  property  of  common  seamen,  marines,  or 
soldiers,  who  are  killed  or  die  in  the  service  of  the 
Crown,  and  sums  under  £100  which  under  the  law  and 
practice  existing  at  the  date  of  the  Finance  Act,  1894, 
could  be  paid  without  requiring  representation  of  the 
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deceased,    i.e.,    probate    or   letters    of    administration 
(Finance  Act,  1894.  s.  8(1)). 

(10)  An  estate  of  less  than  £100  in  value  (as  a  result 
of  the  scale  laid  down  (Finance  Act,  1919,  Thij-d 
Schedule). 

(11)  Any  advowson  or  church  patronage  which 
would  have  been  free  from  Succession  Duty  under 
the  Succession  Duty  Act,  1853  (Finance  Act,  1894, 
s.  15).  Under  Section  24  of  the  Succession  Duty 
Act,  1853,  Succession  Duty  is  not  chargeable  unless 
and  until  the  successor  disposes  of  the  advowson  for 
money  or  money's  worth.  But  even  then  Estate  Duty 
cannot  in  fact  be  levied  [A.-O.  v.  Peck  [1913]  2  K.B.  487). 

(12)  Timber,  trees,  and  wood,  so  long  as  they 
remain  unsold.  But  their  value  is  aggregated  with 
the  rest  of  the  estate  so  as  to  ascertain  the  rate  at 
which  duty  will  be  payable  on  the  estate  and  on  the 
proceeds  of  the  timber,  trees,  and  wood  when  they 
are  eventually  sold  (Finance  (1909-10)  Act,  1910, 
s.   6  (5)). 

(13)  Pensions  and  annuities  payable  by  the  Govern- 
ment of  British  India  to  the  widow  or  child  of  any 
deceased  officer  of  such  Government  (Finance  Act, 
1894,  s.  15  (3)). 

(14)  A  single  survivorship  annuity  or  an  annuity  to 
arise  on  the  death  of  the  deceased  not  exceeding  £25 
(Finance  Act,  1894,  s.  15  (1)). 

(15)  Property  in  M'hich  the  deceased  had  a  life 
interest  which  reverted  to  the  settlor  on  his  death 
(Finance  Act,  1896,  s.  15  (1)). 

(16)  Real  property  of  the  deceased's  wife,  to  the 
rents  and  profits  of  which  he  was  entitled  (Finance 
Act,  1896,  s.  15  (4)). 

(17)  Property  in  which  a  husband  or  wife  takes  a 
life  interest  on  surviving  the  other,  as  the  result  of 
a  settlement  executed  before  the  2nd  August,  1894 
(Finance  Act,  1894.  s.  21  (5)). 
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(18)  Interests  in  expectancy  upon  which  the  duty 
has  been  commuted  (under  s.  12  of  the  Finance  Act, 
1894)  or  which  have  been  bond  fide  sold  or  mortgaged 
before  the  2nd  August,  1894  (Finance  Act,  1894,  s.  21 
(3)).  In  the  case  of  a  sale  after  that  date,  the  rate 
payable  is  that  current  at  the  date  of  the  sale  ;  and, 
in  case  of  a  mortgage,  the  higher  duty  imposed  by 
a  later  Act  is  postponed  as  a  charge  to  that  of  the 
mortgagee  (Finance  Act,  1907,  s.  12  ;  Finance 
(1909-10)  Act,  1910,  s.  64  ;  Finance  Act,  1914,  s.  16  ; 
Finance  Act,  1919,  s.  29). 

The  principle  of  Estate  Duty  is,  that  all  the  property 
passing  or  deemed  to  pass  upon  the  death  of  the 
deceased,  and  upon  which  Estate  Duty  is  leviable, 
is  aggregated,  and  Estate  Duty  is  levied  at  a  rate 
calculated  upon  the  principal  value  of  the  whole 
aggregated  estate.  But  Estate  Duty  may  be  payable 
upon  property  in  which  the  deceased  had  no  interest, 
as  in  the  case  of  a  tenancy  for  the  life  of  another, 
upon  the  death  of  that  other.  In  that  case  (and  in  a 
few  other  cases),  the  property  is  not  aggregated  so  as  to 
affect  the  rate  of  duty  upon  the  estate  of  the  deceased  ; 
and  the  duty  that  is  levied  is  paid  out  of  the  particular 
property  in  which  the  tenancy  had  existed. 

In  any  case,  it  must  be  understood  that  the  effect 
of  the  principle  of  aggregation  is  simply  to  increase 
the  rate  of  the  duty  on  every  part  of  the  estate,  not 
to  increase  its  pressure  on  any  particular  part,  so  that, 
in  the  end,  as  regards  all  property  not  passing  to  the 
executor  as  such,  normally  each  part  will  bear  its  share  of 
the  duty  payable.    Berry  v.  Gaukrodger[lQOZ]  2  Ch.  116. 

The  '  principal  value  '  means  the  price  which  the 
Commissioners  of  Inland  Revenue  consider  the  property 
would  have  fetched  if  sold  in  the  open  market  at 
the  time  of  the  deceased's  death.  No  reduction  in 
the  estimate  is  allowed  for  the  assumption  that  the 
property  is  all  sold  at  one  time  ;    but  depreciation  by 
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reason  of  the  death  of  the  deceased  is  to  be  taken  into 
account.  In  the  case  of  some  agricultural  land,  a 
different  method  of  valuation  is  adopted.  In  the 
case  of  tenancies  from  year  to  year,  and  estates  not 
exceeding  £1000,  the  principal  value  may  not  exceed 
twenty-five  times  the  annual  value  as  assessed  under 
Schedule  A  of  the  Income  Tax  Acts,  after  making 
certain  deductions,  including  one  for  the  expenses  of 
management. 

The  value  of  the  benefit  accruing  from  the  cesser  of 
an  interest  is,,  if  the  interest  extended  to  the  whole 
income  of  the  property,  the  principal  value  of  the 
property  ;  where  the  cesser  of  an  interest  does  not 
extend  to  the  whole  property,  the  value  for  duty  is 
to  be  proportionate.  Where,  however,  the  property 
is  lands  settled  by  Act  of  Parliament,  or  royal  grant, 
so  as  to  be  inalienable,  the  value  for  Estate  Duty  is 
to  be  as  the  value  for  Succession  Duty. 

Where  the  deceased  died  entitled  to  an  interest  in 
expectancy,  its  value  may  either  be  accounted  for 
immediately,  or  deferred  until  it  falls  into  possession. 
But,  in  the  latter  case,  the  value  for  duty  will  then 
be  the  value  of  the  interest  in  possession.  It  must, 
however,  be  taken  into  account  immediately,  in  order 
to  ascertain  the  rate  of  duty  payable  in  respect  of 
the  rest  of  the  property.  If  the  Estate  Duty  has  not 
been  paid  upon  a  reversion  together  with  the  rest  of 
the  estate,  the  rate  payable  is  to  be  ascertained,  when 
it  falls  into  possession,  by  adding  its  value  at  that 
time  to  the  value  of  the  rest  of  the  j)roperty. 

Deduction  may  be  made  in  the  account  of  debts  and 
encumbrances  bond  fide  incmTed  by  the  deceased,  for 
his  own  use  and  benefit,  and  taking  effect  out  of  his 
interest,  as  well  as  for  mortgages  and  charges  existing 
when  it  came  to  his  hands.  Allowance  may  also  be 
made  in  respect  of  costs  of  administration  of,  and 
foreign   duties  paid  in  respect   of,   property   abroad. 
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But  deduction  cannot  be  made  for  a  debt  in  respect 
of  which  there  is  a  right  to  reimbursement  which  can 
be  obtained,  nor  for  debts  payable  abroad  unless  they 
have  to  be  paid  out  of  EngUsh  assets,  nor  for  a  debt 
incurred  for  the  purchase  of  an  interest  in  expectancy 
in  any  property,  if  the  person  whose  expectancy  was 
purchased  becomes  entitled  through  the  deceased  to 
any  interest  in  the  property. 

Where  the  deceased  died  on  or  after  the  1st  Julj^ 
1896,  and  either  the  additional  Succession  Duty 
imposed  by  the  Customs  and  Inland  Revenue  Act, 
1888,  the  temporary  Estate  Duty  imposed  by  the 
Customs  and  Inland  Revenue  Act,  1889,  or  the  1  per 
cent.  Legacy  or  Succession  Duty,  had,  before  the 
2nd  August,  1894,  been  paid,  or  become  payable, 
under  the  same  will  or  disposition,  in  respect  of  the 
principal  value  of  the  property  chargeable  with  Estate 
Duty,  such  duties  are  to  be  allowed  against  the  Estate 
Duty.  But  if  the  death  was  on  or  after  the  10th 
August,  1907,  the  deduction  is,  unless  the  accountable 
person  desires  otherwise,  to  be  calculated  as  on  the 
value  of  the  property  for  Estate  Duty. 

In  small  estates,  when  the  gross  value  of  the 
property,  exclusive  of  that  settled  otherwise  than  by 
the  will  of  the  deceased,  does  not  exceed  £300  or  £500, 
the  fixed  duty  of  thirty  or  fifty  shillings  may  respec- 
tively be  paid,  when  application  is  made  for  the  grant 
of  representation  to  the  deceased  ;  and  no  further 
duty  is  then  payable  in  respect  of  such  property  under 
the  will  or  on  the  intestacy  of  the  deceased  (Finance 
Act,  1894,  s.  16  (1)).  Where  such  property  includes 
property  which  is  subject  to  a  charge  for  purchase 
money,  the  gross  value  is  the  value  subject  to  the 
charge.  Where  the  net  value  of  such  property  does 
not  exceed  £1000,  no  further  duty  is  payable  in  respect 
of  such  property  under  the  will  or  on  the  intestacy  of 
the  deceased. 
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In  other  cases  the  Third  Schedule  of  the  Finance 
Act,  1919,  provides  the  following  scale  of  Estate 
Duty  in  the  case  of  persons  dying  after  the  31st  July, 
1919  :— 


Where  the  principal  value  of  the 

Estate  Duty  is  payable 

estate  exceeds 

at  the  rate  per  cent,  of 

£ 

£ 

100  and  does  not  exceed     500 

1 

500 

1,000 

2 

1,000 

5,000 

3 

5,000 

10,000 

4 

10,000 

15,000 

5 

15,000 

20,000 

6 

20,000 

25,000 

7 

25,000 

30,000 

8 

30,000 

40,000 

9 

40,000 

50,000 

10 

50,000 

60.000 

11 

60,000 

70,000 

12 

70,000 

90,000 

13 

90,000 

110.000 

14 

110,000 

130,000 

15 

130,000 

150,000 

16 

150,000 

175,000 

17 

175,000 

200,000 

18 

200,000 

225,000 

19 

225,000 

250,000 

20 

250,000 

300,000 

21 

300,000 

350,000 

22 

350,000 

400,000 

23 

400,000 

450,000 

24 

450,000 

500,000 

26 

500,000 

600,000 

26 

600,000 

800,000 

27 

800,000 

1,000,000 

28 

1,000,000 

1,250,000 

30 

1,250,000 

1,500,000 

32 

1,500,000 

2,000,000 

35 

2,000,000  . 



40 

Where  the  margin  above  one  of  the  limits  in  the  scale 
is  a  small  one,  a  reduction  of  the  full  amount  of  duty 
is  provided  for  by  s.  13  of  the  Finance  Act,  1914,  so 
as  to  prevent  injustice. 
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Estate  Duty  is  payable  on  the  delivery  of  the 
account,  or  on  the  expiration  of  six  months  from  the 
death  ;  whichever  first  happens.  But  Estate  Duty 
payable  in  respect  of  real  estate  may,  at  the  option 
of  the  person  deUvering  the  account,  be  paid  by  eight 
yearly,  or  sixteen  half-yearly  instalments,  commencing 
at  the  expiration  of  twelve  months  from  the  death 
of  the  deceased,  with  interest  at  the  rate  of  4  per  cent, 
per  annum,  from  such  date,  on  the  duty  remaining 
unpaid.  If,  however,  the  property  is  sold,  the  duty 
must  be  paid  on  the  completion  of  the  sale.  The 
Commissioners  may  also  postpone  payment  if  satisfied 
that  the  duty  on  any  property  cannot,  without  exces- 
sive sacrifice,  be  raised  at  once.  Also  payment  of 
duty  in  respect  of  an  interest  in  expectancy  may  be 
postponed  by  the  person  accountable  till  the  interest 
falls  into  possession. 

An  account  or  accounts  of  the  property  of  a  deceased 
person  must  be  delivered  to  the  Commissioners  of 
Inland  Revenue  within  six  months  after  the  death,  or 
within  such  time  as  they  may  allow.  That  of  the 
personal  property  of  which  the  deceased  was,  at  his 
death,  competent  to  dispose,  must  be  delivered,  and 
the  duty  paid,  by  the  personal  representative,  who 
must  also  specify  all  the  property  on  which  the  duty 
is  payable  (Finance  Act,  1894,  ss.  6  (2),  8  (3)).  That 
of  the  real  estate  must  be  delivered,  and  the  duty  paid, 
by  the  successor,  or  by  the  trustee,  guardian,  com- 
mittee, or  other  person,  in  whom  any  interest  in,  or 
the  management  of,  the  property  is  vested,  or  by  any 
person  in  possession,  whether  in  possession  by  aliena- 
tion or  other  derivative  title  ;  except  that  a  trustee, 
guardian,  committee,  or  other  such  person,  is  only 
liable  to  pay  the  duty  to  the  extent  of  the  property 
received  or  disposed  of  by  him  (Finance  Act,  1894, 
8.  8  (4)). 

Under  the  above  provision,  and  having  regard  to 
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the  provision  of  the  Land  Transfer  Act,  1897,  s.  1, 
which  vests  the  real  estate  of  a  testator,  other  than 
legal  copyholds,  in  his  personal  representative,  the 
latter  is,  it  seems,  accountable  for  the  duty  on  such 
real  estate.  But  an  agent  or  bailiff  is  not  liable  to 
or  accountable  for  the  duty  ;  nor  is  a  hand  fide  pur- 
chaser for  value  without  notice. 

The  executor  may,  however,  pay  the  duty  on  all 
real  property  which  by  the  will  is  under  his  control, 
or  on  real  property  not  under  his  control  if  the  persons 
accountable  for  the  duty  request  him  to  do  so  (Finance 
Act,  1894,  s.  6  (2)). 

The  penalty  for  wilful  default  in  rendering  the 
account  is  £100,  or  double  the  Estate  Puty  unpaid  ; 
as  the  Commissioners  of  Inland  Revenue  may  elect 
(Finance  Act,  1894,  s.  8  (6)). 

A  person  entitled  to  any  sum  charged  on  land,  other 
than  leaseholds,  whether  as  capital,  or  annuity,  or 
otherwise,  under  a  disposition  not  containing  any 
express  provision  to  the  contrary,  must  bear  his  share 
of  the  Estate  Duty  assessed  in  respect  of  the  land. 
Such  person  is  bound  by  the  accounts  and  valuations 
as  settled  between  the  person  entitled  to  recover  and 
the  Commissioners  of  Inland  Revenue  (Finance  Act, 
1894,  s.  14). 

The  Estate  Duty  payable  in  respect  of  the  deceased's 
personal  estate,  including  leaseholds,  is  payable  out  of 
the  residue  of  the  personal  estate.  As  regards  other 
property,  a  rateable  part  of  the  Estate  Duty  is,  except 
as  against  a  purchaser  for  value  without  notice,  a  first 
charge  on  i)roperty  which  does  not  pass  to  tlie  executor 
as  such,  and  is  therefore  a  charge  on  the  real  estate, 
but  not  on  the  leaseholds  of  the  deceased  (Finance 
Act,  1894,  s.  9).  After  payment,  the  duty  will,  on 
application  in  prescribed  form,  be  certified  as  having 
been  paid  in  respect  thereof.     Such  certificate  must 
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be  issued  free  of  charge,  and  is  conclusive  as  to  the 
charge  of  Estate  Duty  on  the  property.  The  charge 
ranks  after  encumbrances  which  are  properly  allowable 
as  deductions. 

The  persons  accountable  for,  or  authorized  to  pay, 
the  Estate  Duty,  may  raise  it  by  sale  or  mortgage  of, 
or  charge  on,  the  property  ;  and,  if  the  duty  is  payable 
in  respect  of  property  comprised  in  a  settlement,  it 
may  be  paid  out  of  any  money  arising  from  the  sale 
of  property  comprised  in  the  settlement,  or  held  upon 
trust  to  lay  out  upon  the  trusts  of  the  settlement,  as 
well  as  out  of  any  capital  money  arising  under  the 
Settled  Land  Act,  1882,  if  held  upon  the  same  trusts 
as  the  property  in  respect  of  which  the  duty  is 
payable.  If  the  executor  has  paid  the  duty,  he  is 
to  be  recouped  ;  and  if  a  person  having  a  Umited 
interest  pays  the  duty,  he  is  entitled  to  a  charge. 
The  Commissioners  may  also,  in  the  case  of  real 
or  leasehold  property,  accept  part  of  the  property 
in  satisfaction  of  the  duty  (Finance  (1909-10)  Act, 
1910,  s.  56). 

If  it  turns  out  that  the  duty  paid  was  insufficient, 
the  error  must  be  corrected.  But  if,  on  the  other 
hand,  duty  was  overpaid,  the  excess  is  to  be  repaid  ; 
and,  if  the  overpayment  was  due  to  the  overvaluation 
of  the  Commissioners  of  Inland  Revenue,  with  interest 
at  4  per  cent.  The  decision  of  the  Commissioners 
of  Inland  Revenue  as  to  repa3'^ment  of  duty,  or  as  to 
the  amount  of  duty  charged,  may  be  appealed  against, 
either  to  the  High  Court,  or,  where  the  value  of  the 
property  in  dispute  does  not  exceed  £10,000,  to  the 
County  Court.  In  the  event  of  appeal  to  the  County 
Court,  the  decision  of  that  Court  may  be  appealed 
from  to  the  Court  of  Appeal. 

Upon  apphcation  being  made  to  them,  the  Com- 
missioners of  Inland  Revenue  are,  if  satisfied,  to  issue, 
free  of  charge,  their  certificate  discharging  the  property 
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from  any  further  claim  for  Estate  Duty,  or,  after  the 
lapse  of  two  years  from  the  death,  the  accountable 
person  from  further  liability  (Finance  Act,  1896,  s.  11). 
But  the  Commissioners  may  issue  their  certificates  at 
any  time.  Such  certificates  have,  however,  no  effect 
in  case  of  fraud  or  failure  to  disclose  material  facts ; 
except  in  favour  of  a  bond  fide  purchaser  for  valuable 
consideration  without  notice. 

The  Commissioners  of  Inland  Revenue  have  power 
to  entertain  applications  to  commute  Estate  Duty 
which  would,  or  might,  but  for  the  commutation,  be 
payable. 

A  provision  which  is  of  some  assistance  in  paying 
death  duties  is  contained  in  s.  34  of  the  Finance  Act, 
1917,  and  s.  42  of  the  Finance  Act,  1918.  By  these 
enactments  powers  are  conferred  upon  the  Treasury 
to  make  Regulations  prescribing,  as  securities  to  be 
accepted  in  payment  of  any  death  duty,  any  stock 
or  bonds  forming  part  of  an  issue  made  for  raising 
money  in  connection  with  the  late  war.  For  the 
purpose  of  transfer  to  the  Inland  Revenue  Com- 
missioners, the  bonds  or  stock  are  valued  either  at  the 
price  mentioned  for  this  purpose  in  the  prospectuses 
of  issue,  or  (if  none  was  mentioned)  at  the  price  of 
issue,  with  an  allowance  for  interest  due  but  unpaid 
at  the  date  of  transfer.  Various  Regulations  have 
been  made  under  these  powers  for  the  payment  of 
Death  Duties  in  securities. 

Where  property  liable  to  Estate  Duty  was  settled 
either  by  the  will  of  the  deceased,  or  by  some  other 
disposition,  so  that  on  the  death  of  the  deceased  the 
property  passed  to  someone  who  was  not  competent 
to  dispose  of  it,  the  Finance  Act,  1894,  imposed  an 
additional  duty,  called  settlement  Estate  Duty,  of 
1  per  cent.,  increased  in  1910  to  2  per  cent.  But 
this  Settlement  Estate  Duty  was  only  payable  once 
during  the  continuance  of  the  Settlement,  and  Estate 
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Duty,  if  it  had  been  paid  on  one  occasion,  was  not 
payable  again  until  the  death  of  some  person  who 
was  competent  to  dispose  of  the  property.  This 
considerable  relief  to  the  holder  of  settled  property 
was  abolished  by  s.  14  of  the  Finance  Act,  1914,  in 
regard  to  any  person  dying  after  the  15th  August, 
1914  ;  so  that  Estate  Duty  is  now  payable  on  every 
death  during  the  continuance  of  the  settlement,  but 
on  the  first  occasion  of  liability  for  Estate  Duty  if 
Settlement  Estate  Duty  has  been  paid,  credit  has  to 
be  given  for  the  amount  of  the  Settlement  Estate 
Duty  already  paid.  But  s.  15  of  the  same  Act  relieves 
the  burden  where  there  are  two  deaths  within  iBve 
years,  in  the  case  of  an  interest  in  land  or  in  a  business 
(other  than  that  of  a  company)  ;  and  the  amount 
of  the  Estate  Duty  is  then  reduced  by  from  50  to 
10  per  cent.,  according  to  the  proximity  in  years  of 
the  two  occasions  upon  which  Estate  Duty  becomes 
leviable. 

It  has  already  been  pointed  out,  that  each  portion 
of  the  aggregated  estate  which  does  not  pass  to  the 
executor  as  such  prima  facie  bears  a  proportionate  part 
of  the  Estate  Duty  payable.  But  it  is,  of  course,  open 
to  testators  to  provide  by  their  wills  that  the  duties 
payable  shall  be  paid  out  of  a  certain  part  of  the  estate, 
usually  the  residuary  estate,  in  exoneration  of  the  rest. 
It  is  not  possible  here  to  consider  what  expressions  will 
amount  to  such  exoneration ;  but  it  may  be  noticed 
that  the  abolition  of  the  relief  given  by  payment  of 
Settlement  Estate  Duty  has  considerably  complicated 
the  matter,  as  it  is  frequently  a  nice  question  whether 
a  testator  has  exonerated  a  settled  legacy  from  the 
burden  of  Estate  Duty  which  will  be  payable  on  the 
cessation  of  limited  interests  therein.  There  have  been 
numerous  decisions  on  the  point,  such  as  Re  Wedgewood 
[1921]  1  Ch.  601,  which  the  student  will  do  well  to  read. 
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Succession  Duty. 

Succession  Duty  was  imposed  by  the  Succession 
Duty  Act,  1S53.  The  tax  is  leviable  upon  all  real 
and  leasehold  property  situate  within  the  United 
Kingdom,  and  all  personal  property  which  is  not 
subject  to  Legacy  Duty.  But,  in  the  case  of  this 
duty,  a  different  test  from  that  applicable  to  Estate 
Duty  is  employed.  The  personal  property  must  be 
situate  in  the  United  Kingdom,  and,  as  the  rule  that 
moveables  partake  of  the  situation  of  their  owner  is 
apphed,  the  domicile  of  the  owner  at  the  date  of 
his  death  decides.  Consequently,  in  Wallace  v.  A.-G. 
(1865)  L.  R.  1  Ch.  App.  1,  it  was  held  that  personal 
property  of  a  testator  who  was  domiciled  in  France 
was  not  subject  to  Succession  Duty. 

As  has  been  already  indicated,  the  principles  of  the 
tax  are  also  different  from  those  of  Estate  Duty  in 
two  other  important  respects.  In  the  first  place, 
Succession  Duty  is  levied  upon  the  gratuitous 
acquisition  of  property,  and  it  is  necessary  to  find 
some  disposition  or  devolution  whereby  property  is 
derived  by  a  'successor'  from  a  'predecessor,'  so 
that  a  '  succession  '  is  created. 

In  the  second  place,  the  rate  of  tax  is  not  determined 
by  the  aggregation  of  the  deceased's  interests,  but  by 
the  relationship,  or  otherwise,  of  the  successor  or 
beneficiary  to  the  predecessor,  that  is,  the  person  out 
of  whose  bounty  his  succession  flows.  Moreover, 
there  are  no  provisions  equivalent  to  those  by  which 
certain  property,  such  as  the  subject  of  gifts  inter  vivos, 
in  the  case  of  Estate  Duty  is  '  deemed  to  pass.' 

Every  disjiosition  by  will,  deed,  or  settlement, 
whereby  any  person  becomes  beneficially  entitled  to 
an  interest  in  any  property  or  the  income  thereof  on 
the  death  of  any  person,  whether  immediately  or  after 
any  interval,  and  whether  certainly  or  contingently, 
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and  whether  originally  or  by  way  of  substitutive 
limitation,  and  also  every  disposition  which  takes 
effect  at  a  period  ascertainable  only  by  reference  to 
a  death,  confers  a  '  succession.'  Also  every  devolution 
by  law  of  any  beneficial  interest  in  any  property  or 
the  income  thereof  in  possession  or  expectancy, 
confers  a  '  succession.' 

The  '  successor  '  is  the  person  who  becomes  entitled 
to  the  interest,  and  the  '  predecessor  '  is  the  person 
from  whom  it  is  derived.  The  predecessor,  where  the 
succession  is  by  disposition,  is  the  settlor,  and  where 
by  devolution,  the  person  last  in  possession.  Certain 
cases  are,  however,  specially  provided  for. 

Where  joint  tenants  hold  under  a  title  which  did 
not  confer  a  '  succession '  on  them,  any  benefit 
accruing  to  any  of  them  by  survivorship  will  be  a 
succession  from  the  person  they  survive.  But  if 
persons  take  a  '  succession '  jointly,  they  will  pay 
duty  on  the  benefit  so  taken  ;  and  any  benefit  accruing 
by  survivorship  will  be  a  succession  from  the  prede- 
cessor from  whom  the  joint  title  came.  Thus,  for 
example,  if  A.  and  B.  purchase  an  estate,  and  it  is 
conveyed  to  them  jointly,  and  A.  dies,  whereby  B. 
becomes  solely  entitled,  B.'s  predecessor,  for  the 
purpose  of  Succession  Duty,  will  be  A.  But  if  the 
estate  was  devised  to  A.  and  B.  jointly  by  X.,  and  A. 
dies,  B.  will  be  deemed  to  take  by  succession  from  X. 

A  person  who  exercises  a  general  power  of  appoint 
ment  which  comes  into  operation  on  a  death,  is  deemed 
to  become  entitled  to  'the  property  appointed  as  a 
succession  from  the  donor  of  the  power,  and  will  pay 
duty  as  on  such  succession  ;  though  he  will  be  entitled 
to  deduct  the  amount  of  any  duty  he  may  have  already 
paid  in  respect  of  any  limited  interest  taken  by  him 
in  the  land,  under  the  settlement.  The  appointee 
will  also  have  to  pay  duty  ;  but  as  on  a  succession 
from   the   person   exercising    the    power.     When   an 
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appointee  takes  a  succession  under  the  exercise  of  a 
limited  or  special  power,  the  donor  of  the  power  is 
the  predecessor,  and  so  Succession  Duty  will  only 
become  payable  once. 

Where  property  is  subject  to  a  charge  or  interest 
determinable  by,  or  by  reference  to,  death,  a  succession 
will  on  such  determination  accrue  to  the  person  then 
entitled  to  the  property,  and  will  be  deemed  to  be 
derived  from  the  person  from  whom  the  successor 
derived  the  property. 

Where  a  disposition,  not  being  a  sale,  and  not 
conferring  on  the  grantee  an  interest  expectant  on 
death,  reserves  any  benefit  to  the  grantor,  or  any 
other  person,  for  any  term  of  life  or  period  ascertain- 
able by  reference  to  death,  it  will  be  deemed  to  confer, 
on  the  determination  of  the  benefit  reserved,  a  suc- 
cession on  the  grantee  equal  in  annual  value  to  the 
annual  value  of  such  benefit. 

Where  a  disposition  purports  to  take  effect  presently, 
but,  by  virtue  of  any  enforceable  arrangement,  the 
beneficial  ownership  of  the  property  devolves  to  any 
person  on  death,  such  person  is  deemed  to  acquire  a 
succession  from  the  disponer.  Where  the  Court 
declares  that  a  disposition  is  fraudulent,  and  made 
for  the  purpose  of  evading  duty,  it  may  also  declare 
that  a  succession  was  thereby  conferred  on  some 
person,  derived  from  the  maker  of  such  disposition. 

A  person  is  not  chargeable  with  duty  on  a  succession 
taken  under  a  disposition  made  by  liimself,  or  upon 
the  determination  of  a  charge  or  estate  created  by 
himself ;  unles«  at  the  date  of  the  disposition  or 
creation  he  was  entitled  to  the  property  expectantly 
on  the  death  of  some  other  person. 

A  conveyance  by  way  of  bond  fide  sale  for  money  or 
money's  worth,  though  taking  effect  on  a  death,  does 
not  confer  a  succession  for  the  purposes  of  the  Act. 
But  the  consideration  of  marriage  is  not  efficient  to 


682   BK.  II.  PROPERTY. — PT.  III.  PROPERTY  IN  GENERAL. 

prevent  liability  to  duty.  No  Succession  Duty  is 
payable  on  any  increased  benefit  accruing  to  a  successor 
upon  the  determination  of  a  lease  at  a  rack  rent. 

Under  the  Finance  Act,  1894,  where  the  succession 
arises  upon  a  death  on  or  after  the  2nd  August,  1894, 
the  successor  is,  if  '  competent  to  dispose '  of  the 
property,  chargeable  with  duty  on  the  principal  value 
thereof,  after  deducting  Estate  Duty  ;  the  value  being 
arrived  at  in  the  same  way  as  for  Estate  Duty.  And 
the  duty  is  a  charge  on  the  property,  and  is  payable 
by  the  same  instalments  as  in  the  case  of  Estate  Duty 
(Finance  Act,  1894,  s.  18).  Where  the  successor  is  a 
trustee  for  charitable  or  pious  purposes,  or  a  body 
corporate,  company,  or  society,  the  duty  is  also  pay- 
able on  the  principal  value  of  the  property  under  the 
Succession  Duty  Act,  1853,  ss.  16,  27.  But,  generally 
speaking,  no  Succession  Duty  is  payable  except  on  a 
beneficial  succession. 

Subject  as  above,  the  successor's  interest  is,  as  a 
general  rule,  to  be  considered  of  the  value  of  an  annuity 
equal  to  the  annual  value  of  the  property,  and  to  be 
valued  according  to  the  Tables  annexed  to  the  Suc- 
cession Duty  Act. 

In  order  to  find  the  annual  value  of  the  property, 
allowance  must  be  made  for  necessary  outgoings  ;  and 
also  for  all  encumbrances,  except  those  created  by 
the  successor  otherwise  than  under  a  special  power  of 
appointment,  and  except  contingent  encumbrances  ; 
also  for  moneys  expended  on  the  property  by  the  suc- 
cessor prior  to  his  possession,  and  fines  payable  for 
admission  to  copyholds.  No  allowance  is  made  for 
contingencies  on  which  the  property  may  pass  to 
another  person,  but  if  contingencies  happen  which 
reduce  the  value,  duty  is  returnable  in  proportion. 

By  the  Finance  Act,  1894  (s.  18  (2)),  the  value  of 
agricultural  land  is  now  arrived  at  for  purposes  of 
Succession  Duty  as  in  the  case  of  Estate  Duty.     There 
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is  special  provision  for  assessing  the  value  of  property 
producing  fluctuating  income  in  the  Succession  Duty 
Act,  1853  (s.  20),  which  is  preserved. 

No  duty  is  payable  in  respect  of  any  succession, 
where  the  whole  succession,  or  successions,  derived 
from  the  same  predecessor,  do  not  amount,  in  money 
or  principal  value,  to  £100,  or,  where  the  death  was 
prior  to  the  1st  June,  1889,  on  any  succession  of  a  less 
value  than  £20  (Succession  Duty  Act,  1853,  s.  18  ; 
Customs  and  Inland  Revenue  Act,  1889,  s.  10  (4))  ; 
or  under  the  will  or  intestacy  of  a  deceased,  where  the 
net  value  of  the  real  and  personal  property  in  respect 
of  which  Estate  Duty  is  payable,  exclusive  of  property 
settled  otherwise  than  by  his  will,  does  not  exceed 
£1000,  and  Estate  Duty  has  been  paid  (Finance  Act, 
1894,  s.  16  (3)). 

The  rates  of  Succession  Duty  payable  where  a 
succession  by  devolution  of  law,  or,  in  case  of  a  suc- 
cession under  a  disposition,  the  first  succession  under 
the  disposition,  arose  after  the  29th  April,  1909,  are 
as  follows.     Where  the  successor  is — 

(a)  the  lineal  issue  or  lineal  ancestor  or  husband  or 
wife  of  the  predecessor,  one  per  cent.  ; 

(b)  a  brother  or  sister  of  the  predecessor,  or  a 
descendant  thereof,  five  per  cent. ; 

(c)  in  any  other  degree  of  collateral  consanguinity, 
or  a  stranger  in  blood  to  the  predecessor,  ten  per  cent. 

But  if  the  successor  has  been  married  to  a  person 
more  nearly  related  to  the  predecessor  than  himself  or 
herseK,  he  or  she  is  to  be  charged  according  to  the 
relationship  to  the  predecessor  of  his  or  her  spouse. 

The  one  per  cent,  duty  is  not,  however,  payable — 
(1)  where  the  value  of  the  property  passing  on  the 
death  of  the  deceased  on  which  Estate  Duty  is  payable 
(other  than  property  in  which  the  deceased  never  had 
an  interest,  or  of  which  he  was  never  competent  to 
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dispose,  and  which  passes  to  persons  other  than  the 
husband  or  wife  or  hneal  ancestor  or  descendant  of 
the  deceased)  does  not  exceed  £15,000,  and  (2)  where 
the  value  of  the  whole  succession  or  successions  derived 
from  the  same  predecessor  does  not  exceed  £1000,  or, 
in  the  case  of  the  widow  or  a  child  under  twenty-one 
of  the  predecessor,  £2000  (Finance  (1909-10)  Act, 
1910,  s.  58  (2)). 

Succession  Duty  is  payable  if  and  when  the  successor 
becomes  entitled  in  possession,  and  consequently  is 
not  payable  if  a  successor  dies  before  he  becomes 
entitled  in  possession. 

Except  in  this  case,  and  except  in  the  case  of  a 
trustee  for  charitable  or  pious  purposes,  the  duty  is 
payable  by  eight  half-yearly  instalments,  if  the  suc- 
cession arose  on  a  death  before  the  1st  July,  1888. 
If  the  succession  arose  on  or  after  that  date,  it  is 
payable  either  by  such  half-yearly  instalments,  or  in 
two  moieties,  the  first  of  which  is  payable  by  four 
yearly  instalments  (commencing,  Uke  all  instalments, 
twelve  months  "  from  the  successor  becoming  entitled 
in  possession  "),  and  the  second  either  on  the  same  day 
as  the  fourth  instalment  of  the  first  moiety,  or  by 
four  yearly  instalments,  with  interest  on  so  much  as 
is  for  the  time  being  unpaid.  Such  duty  is  a  first 
charge  on  the  interest  of  the  successor. 

If  the  successor  dies  before  some  of  the  instalments 
are  due,  the  unpaid  duty  is  in  some  cases  not  payable. 

If  there  is  a  prior  charge  or  estate  not  created  by 
the  successor,  the  duty  on  the  increase  in  value  accruing 
on  its  determination  is  not  payable  tiU  such  determina- 
tion. No  duty  is  payable  on  an  advowson  ;  unless 
it  or  some  right  of  presentation  is  sold.  Where,  by 
reason  of  the  existence  of  a  beneficial  lease,  the  suc- 
cessor has  not  paid  duty  on  the  full  value  of  the 
property,  he  is  Uable  for  duty  on  any  fine  received  by 
him  on  the  renewal  of  the  lease,  or  the  grant  of  a 
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reversionary  lease.  If  a  successor  has  not  obtained 
the  whole  of  his  succession  at  the  time  when  the  duty 
becomes  paj'^able,  he  is  chargeable  only  on  the  benefit 
from  time  to  time  obtained  by  him. 

Where  any  succession,  before  the  successor  becomes 
entitled  thereto  or  to  the  income  thereof  in  possession, 
becomes  vested  by  aUenation,  or  by  any  title  not  con- 
ferring a  new  succession,  in  any  other  person,  then  the 
duty  payable  in  respect  thereof  is  payable  at  the  same 
rate  and  time  as  if  no  aUenation  had  taken  place  or 
derivative  title  had  been  created,  but  is  calculated  on 
the  life  of  the  person  entitled  to  the  succession  at  the 
time  when  it  falls  into  possession.  If  in  the  hands  of 
the  aUenee  the  succession,  before  it  falls  into  possession, 
becomes  subject  to  dispositions  or  devolutions  con- 
ferring successions,  duty  will  be  payable  in  respect 
thereof  ;  but  this  will  not  prevent  the  duty  being 
payable  on  the  original  succession,  when  it  falls,  or  but 
for  the  aUenation,  would  have  fallen,  into  possession 
{D.  of  Northumberland  v.  A.-G.  [1905]  A.  C.  406). 

Where  the  title  to  a  succession  is  accelerated  by 
surrender,  or  extinction,  of  prior  interests,  the  time 
and  manner  of  payment  remain  unafEected  by  the 
acceleration. 

Where  the  succession  comprises  timber,  and  the 
Succession  Duty  has  (because  of  the  successor  being 
competent  to  dispose,  and  succeeding  on  a  death  after 
the  1st  August,  1894)  been  paid  upon  the  maximum 
principal  value  chargeable  in  respect  of  agricultural 
property,  namely,  upon  twenty-five  years'  pm'chase  of 
the  net  annual  value,  no  further  Succession  Duty  is 
payable  by  the  successor  in  respect  of  the  timber. 
But  where  the  number  of  years'  purchase  is,  without 
taking  into  account  the  value  of  the  timber,  less  than 
twenty-five,  the  timber  must,  presumably,  be  taken  into 
consideration  in  fixing  the  principal  value  of  the  pro- 
perty.  Where,  however,  the  successor  is  not  competent 
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to  dispose  of  the  property,  or,  if  competent  to  dispose, 
succeeded  on  a  death  prior  to  the  2nd  August,  1894, 
no  duty  is  payable  until  the  timber  is  cut  and  sold  ; 
and  then  only  upon  the  successor's  interest  in  the  net 
moneys  received  from  the  sales  when,  in  any  one  year, 
they  exceed  ten  pounds.  But  the  duty  expectantly 
payable  may  be  commuted.  In  the  case  of  a  death 
after  30th  April,  1909,  the  Succession  Daty  on  timber  is 
payable  as  in  the  case  of  Estate  Duty  (Finance  (1909-10) 
Act,  1910,  s.  61). 

The  Commissioners  are  empowered  to  return  Succes- 
sion Duty,  if  satisfied  that  it  was  paid  by  mistake,  or 
ought  to  be  returned. 

Notice  is  to  be  given,  and  an  account  of  a  succession 
is  to  be  delivered,  to  the  Commissioners  of  Inland 
Revenue,  or  to  their  officers,  when  the  Succession  Duty 
first  becomes  payable,  by  the  successor,  or  by  any 
trustee,  guardian,  committee,  tutor,  or  curator,  or 
husband,  in  whom  the  property,  or  the  management 
thereof,  subject  to  duty,  vests,  or,  if  the  reversion  has 
been  disposed  of,  by  the  alienee  ;  and  such  persons 
are  accountable  for  the  duty,  and  may  retain  or  raise 
by  mortgage  the  amount  of  the  duty  out  of  the  pro- 
perty. The  penalty  for  wilful  neglect  is  ten  per  cent. 
per  mensem  on  the  duty  payable,  if  payable  at  the 
rate  of  one  per  cent.,  or,  if  payable  at  a  higher  rate, 
on  the  duty  which  would  have  been  payable  if  the 
rate  had  been  one  per  cent.  But  in  practice,  as  a 
general  rule,  interest  is  charged  ;  and  the  penalties 
are  waived. 

The  Commissioners  of  Inland  Revenue  have  power 
to  enlarge  the  time  for  payment  of  Succession  Duty 
in  special  cases.  They  also  have  power  to  com- 
pound the  duty  payable  in  exceptional  and  compli- 
cated cases,  and  to  commute  the  duty  presumptively 
payable. 
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Legacy  Duty. 

This  duty,  too,  is  a  tax  upon  the  property  which  is 
acquired  by  some  other  person  from  the  deceased.  It 
is  leviable  upon  interests  in  purely  personal  estate 
acquired  either  by  donatio  mortis  causa,  or  by  way  of 
legacy  or  residuary  gift  under  a  will,  or  as  the  share  to 
which  the  taker  is  entitled  upon  intestacy.  As  a  rule 
this  duty  is  payable  in  addition  to  the  Estate  Duty. 
It  will  be  convenient  in  what  follows  to  speak  of  the 
benefit  taken  as  a  legacy,  and  of  the  beneficiary  as  a 
legatee  ;  though  the  duty  is  equally  payable  on  a 
share  under  an  intestacy.  The  following  are  the  most 
important  points  relating  to  this  duty  : — 

(i)  The  nature  of  the  interest  in  respect  of  which  duty 
is  payable. — The  interest  must  (as  already  stated)  arise 
by  donatio  mortis  causa,  or  by  will,  or  on  intestacy. 
Thus,  Succession  and  not  Legacy  Duty  is  paj'able  by 
persons  taking  an  interest  by  way  of  succession  in 
personal  property  settled  by  deed ;  and  this  is  so,  even 
where  the  beneficiary  takes  under  the  exercise  by  will 
of  a  special  power  of  appointment  created  by  deed. 
Where,  however,  a  general  power  (whether  created  by 
deed  or  will)  is  exercised  by  will,  the  interest  is  regarded 
as  arising  under  the  will ;  and  Legacy  Duty  is  pay- 
able.    Again,    the   interest    must    be    an    interest   in 
purely  personal  estate.     And  thus  chattels  real,  and 
moneys  to  arise  from  a  sale  of  real  estate  directed  by 
win  to  be  sold,  or  charged  by  will  upon  real  estate,  are 
not  regarded  as  personal  estate  ;  and  therefore  Succes- 
sion Duty,  and  not  Legacy  Duty,  is  payable  on  them. 
But  estates  pur  autre  vie  applicable  by  law  in  the  same 
manner  as  personal  estate   {i.e.,   where  there  is   no 
'  special  occupant '),  real  property  impressed  in  equity 
with  the  character  of  personal  property  (such  as  real 
property  belonging    to    a    partnership),   and    moneys 
directed  to  be  appHed  in  purchase  of  real  estate,  but 
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not  yet   so   applied,   are  liable  to  Legacy  Duty    as 
personal  estate. 

(ii)  The  rate  of  legacy  duty. — This  varies  according 
to  the  nearness  of  relationship  between  the  deceased 
and  the  legatee.  Thus,  if  the  legatee  is  husband  or 
wife,  or  a  hneal  descendant  or  Hneal  ancestor,  of  the 
deceased,  the  rate  is  one  per  cent.  ;  where  the  legatee  is 
a  brother  or  sister,  or  a  descendant  of  a  brother  or 
sister,  jive  per  cent.  ;  and  in  all  other  cases  ten  per 
cent.  (Stamp  Act,  1815,  Schedule  ;  Finance  (1909-10) 
Act,  1910,  s.  58).  If  the  husband  or  wife  of  a  legatee  is 
more  nearly  related  to  the  deceased  than  the  legatee, 
duty  is  payable  according  to  the  nearer  relationship 
(Succession  Duty  Act,    1853,  s.  11). 

(iii)  Exemptions  from  legacy  duty. — The  following  are 
the  principal  cases  in  which  no  Legacy  Duty  is  pay- 
able : — 

{a)  where  the  legatee  is  the  husband  or  wife  of  the 
deceased  (Stamp  Act,  1815,  Schedule)  ; 

(6)  where  the  legatee  is  the  Hneal  descendant  of  the 
deceased,  and  the  property  is  chargeable  with  Estate 
Duty  upon  the  death,  or  the  legacy  takes  effect  out  of 
settled  property,  and  Estate  Duty  has  been  paid  at  any 
time  since  the  date  of  the  settlement  (Finance  Act, 
1894,  ss.  1,  5)  ; 

But,  owing  to  the  operation  of  section  58  of  the 
Finance  (K09-10)  Act,  1910,  the  exemptions  {a)  and 
(6)  are  now,  if  the  deceased  died  on  or  after  30th  April, 
1909,  confined  to  the  following  cases  : — 

(i)  where  the  principal  value  of  the  property 
passing  on  the  death  of  the  deceased  (with 
certain  exceptions)  does  not  exceed  15,000^.  ; 
(ii)  where  the  value  of  all  legacies  or  successions 
derived  by  the  legatee  from  the  same  deceased 
or  predecessor  does  not  exceed  lOOOZ.  ; 

(iii)  where  the  legatee  is  the  widow  or  infant  child 
of  the  deceased,  and  the  value  of  all  legacies 
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or  successions  derived  by  the  legatee  from  the 
same  deceased  or  predecessor  does  not  exceed 
20001.  ; 

(c)  where  the  value  of  the  real  and  personal  property 
of  the  deceased  in  respect  of  which  estate  duty  is 
payable  does  not  exceed  1000^.  (Finance  Act,  1894, 
8.  16)  ; 

(d)  where  the  whole  value  of  the  personal  property 
of  the  deceased  does  not  exceed  lOOZ.  (Customs  and 
Inland  Revenue  Act,  1880,  s.  13)  ; 

(e)  legacies  to  members  of  the  Royal  Family 
(Stamp  Act,  1815,  Schedule)  ; 

(/)  legacies  of  books,  prints,  and  specific  articles 
given  to  bodies  corporate  and  institutions  for 
preservation  (Legacy  Duty  Act,  1799,  s.  1)  ; 

(g)  specific  (but  not  pecuniary)  legacies  under  the 
value  of  201.  (Stamp  Act,  1815,  Schedule  ;  Customs 
and  Inland  Revenue  Act,  1881,  s.  42)  ; 

(h)  plate,  furniture,  and  other  specific  articles  not 
yielding  income  given  to  persons  by  way  of  succession, 
so  long  as  they  do  not  pass  to  a  person  having  power 
to  dispose  thereof  (Legacy  Duty  Act,  1796,  s.  14)  ; 

(i)  objects  of  national,  scientific,  historic,  or  artistic 
interest,  whether  settled  or  not,  until  sold  (Finance 
Act,  1896,  s.  20;  Finance  (1909-10)  Act,  1910,  s.  63); 

(j)  money  left  to  pay  duty  on  other  property 
(Legacy  Duty  Act,  1796,  s.  21). 

Legacy  Duty  is  Hke  Succession  Duty  in  that  the 
domicile  of  the  deceased  decides  whether  duty  is 
payable.  So,  if  a  foreigner  by  his  will  leaves  legacies 
of  personal  property  which  is  locally  situate  in  England, 
Legacy  Daty  will  not  be  payable  upon  such  legacies. 
The  Statutes  deahng  with  Legacy  Duty  are  somewhat 
numerous.  The  earliest  was  a  statute  of  1780  ;  but 
the  most  important  are  the  Legacy  Duty  Act,  1796, 
and  the  Stamp  Act,  1815.  The  Succession  Duty  Act, 
1853,   had  an  important  bearing  on  the   Duty  ;  for 
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this  Act  withdrew  leaseholds  from  the  incidence  of 
Legacy  Duty,  and  provided  a  new  table  of  values  for 
certain  cases.  But  the  Finance  Act,  1894  (so  far- 
reaching  in  its  effects  on  other  death  duties),  had 
practically  no  effect  upon  Legacy  Duty. 
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